This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


1^  . 


THE 


THE  f 


JOURNAL  OF  JURISPRUDENCE 


1882 


•       •>         •  w*<.   • 


VOL.  XXVI.  ■*:■' 


EDINBURGH 
T.   &  T.   CliARK,  LAW  BOOKSELLERS,  GEORGE  STREET. 

OX«AS€K>W  :  THOMAS  MURRAY  AND  BON  ;  AND  J.  SMITH  AND  BON. 
jfcfyyii.P»»N  :  WTLUB  AND  BON.  LONDON  :  STKVSNS  AND  BONa 

MDOOCLXXXII 


MClk,  PATKRDOK  AHD  BnODIE,  rBINTUU,  EDIHBUBOB. 


UUUMrOFTHe 

:';':  UUKD STMHFORD,  JR.,  UHlVaam 

'::':  law  LtFMinitiENT. 


THE 

JOURNAL  OF  JURISPRUDENCE. 


HISTOBICAL  NOTES  ON  TITLES  OF  NOBILITY 
IN  SCOTLAND. 

NO.  m. 

LOBDS  OF  PARLIAMENT. 

Next  in  historical  importance  to  the  dignity  of  an  Earl  in  Scotland 
was  the  lesfier  title  of  a  Lord  of  Parliament,  more  properly  so  called 
then  a  "  Baron." 

The  Scottish  Parliament  as  it  existed  in  the  fourteenth  and  fif- 
teenth centniies,  and  the  greater  part  of  the  sixteenth,  was  an 
assemblage  in  one  chamber  of  three  separate  orders  of  the  community 
—the  Prelates,  Barpns,  and  Burgesses.  The  Earls  belonged  to  the 
order  of  Barons.  All  Barons  in  the  old  sense,  that  is,  landholders 
holding  their  lands  as  a  barony,  had  the  right,  or  more  properly, 
were  under  an  obligation,  to  attend  the  meetings  of  the  Estates. 
Parliamentary  duty  seems  to  have  been  understood  to  be,  equally 
with  military  service^  a  condition  under  which  they  held  their 
lands.  It  is  expressly  specified  in  the  reddendo  of  a  unique  and 
interesting  charter  by  Bobert  Bruce,  of  date  20th  December  1324^ 
of  the  Isle  of  Man  in  regality  to  his  nephew,  Thomas  Btuidolph, 
which  has  been  preserved  in  Lord  Haddington's  collections  in  the 
Advocates'  library.^ 

By  the  less  considerable  landholders  the  obligation  to  be  present 
was  held  a  grievous  burden,  and  was  doubtless  not  very  rigidly 
enforced ;  and  a  statute  of  James  I.  in  March  1427-28  enacted  that 
the  small  barons  should  be  excused  from  attending  Parliament, 
provided  they  sent  two  or  more  wise  men  from  each  sheriffdom 
to  represent  them.  Though  this  Act,  as  well  as  a  later  one,  was  a 
iailuTe  so  far  as  r^ards  its  main  object,  the  introduction  of  Parlia- 

>  Inveniendo  inde  nobis  et  hflaredibus  nostris  dictus  Thomas  et  hseredes  sui 
Bex  naves  annuatim  qusalibet  viginti  sex  ramorom,  cum  hominibus  et  victuali- 
bns  eez  septimanarnm  cum  inde  fuerint  rationabiliter  prsemoniti,  et  faciendo 
personalem  appresentationem  ad  parliamenta  nostra  et  hsBredom  nostrorum  per 
i&tionabiles  quadraginta  dierum  snmmoniciones. 
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mentary  representation,  it  was  probably  held  to  afford  a  quasi-sane- 
tion  to  the  habitual  absence  of  the  "  small  barons ; "  while  the 
bestowal  of  the  dignity  of  a  Lord  of  Parliament  on  the  more  con- 
siderable of  the  order,  who  might  regard  parliamentary  attendance 
a  privilege  rather  than  a  duty,  contributed  further  to  the  same  result. 

The  hereditary  degree  of  Lord  of  Parliament  has  been  generally 
and  not  unnaturally  supposed  to  have  been  one  of  the  novelties 
imported  from  England  by  James  L ;  but  the  ambiguity  of  the  ex- 
pression "  dominus  de  "  habitually  applied  to  persons  who  did  not 
possess  that  dignity,  and  used  at  a  time  long  before  its  institution, 
creates  a  little  difficulty  in  fixing  the  date  when  the  title  originated. 
Making  all  allowance  for  the  carelessness  and  laxity  about  desig- 
nations adverted  to  in  a  former  paper,  our  experience  of  this  equi- 
vocal word  in  charters  and  recoils  would  lead  us  to  lay  down  as  a 
tolerably  safe  general  rule  that  such  a  designation  as  "  Hugo  Gif- 
fard,  Dominus  de  Tester,"  "  Alexander  Seton,  Dominus  de  Grordon," 
or  simply  "  Dominus  de  Calenter,"  may  be  found  equally  applied  to 
a  laird  or  a  Lord  of  Parliament ;  but  when  we  find  the  Christian 
name  without  surname  followed  by  "  dominus  de,"  e.^.  "  Willelmus 
Dominus  de  Crechtoun,"  "Patricius  Dominus  de  Glammis,"  and 
still  more  in  a  designation  like  "  Andreas  Dominus  le  Gray,"  with 
the  title  taken  from  the  surname  and  not  the  lands,  we  are  almost 
warranted  in  assuming  that  the  person  referred  to  is  a  parliamentary 
lord. 

In  the  application  of  this  rule  we  encounter  one  instance  of  a 
designation  of  the  last-named  kind  used  as  far  back  as  1406.  In 
that  year  Sir  William  Graham  of  Kincardine  (afterwards  third 
husband  of  James  I/s  sister,  the  Countess  of  ^gus)  appears  as 
"Willelmus  Dominus  de  Graham,"  or  "Willelmus  Dominus  le 
Graham ; "  and  this  style,  taken  from  his  name,  not  his  lands,  ever 
afterwards  adheres  to  him,  and  is  inherited  by  his  grandson  and 
successor,  generally  called  the  first  Lord  Graham.  It  is  difficult 
to  avoid  the  inference  that  William  Lord  Graham  was  a  Lord  of 
Parliament,  and  made  so  either  by  Eobert  III.  shortly  before  that 
king's  death  or  by  the  Eegent  Albany.^ 

*  On  the  question  whether  a  regent  could  confer  a  hereditary  dignity,  Lord 
Hailes  says  :  "  Of  an  original  creation  under  a  regency  there  is  no  example. 
Indeed  there  could  be  none.  A  regent  is  a  tutor  ;  and  the  powers  of  a  tutor 
are  limited  to  ordinaiy  and  necessary  acts  of  administration  ;  but  the  confer- 
ring of  hereditary  titles  of  honour  can  never  be  held  an  act  of  ordinary  and 
necessary  administratioiL  Hence  it  was  determined  in  Parliament  in  1431 
that  a  regent  could  not  give  away  from  the  Crown  any  lands  that  had  devolved 
to  the  Crown  by  the  death  of  a  bastard  without  heirs.  Hence  also  it  was 
determined  in  Parliament  in  1434  that  a  regent  could  not  restore  a  person  for- 
feited for  treason.    Sir  George  Dunbar  against  the  King" 

But  the  regency  of  Robert  Duke  of  Albany  was  exceptional  throughout. 
Charters  were  habitually  granted  by  him  not  in  the  name  of  the  minor  king, 
but  in  his  own  name,  as  Duke  of  Albany,  Earl  of  Fife  and  Menteith,  and 
Governor  of  Scotland,  and  under  the  Qreat  Seal  of  his  office,  and  dated  in  the 
vear  not  of  the  king's  reign,  but  of  his  regency.    For  some  curious  particulars 
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But  if  80,  the  dignity  must  have  been  at  that  time  wholly 
exceptional.  Lord  Dalkeith  seems  to  have  been  one  of  the  earliest 
titles  conferred  by  James  I.  From  the  time  of  the  return  of  that 
sovereign  from  his  English  captivity,  Sir  James  Douglas  is  uni- 
formly styled  "  Jacobus  Dominus  de  Dalkeith,"  the  same  designation 
continuing  to  be  applied  to  his  son  and  grandson  until  the  latter  is 
made  Earl  of  Morton.  Arguing  from  analogy,  we  must  conclude 
that  these  Douglases  were  lords  of  Parliament  as  early  as  1424. 

The  title  of  Lord  Gordon  must  have  been  granted  to  Sir 
Alexander  Seton  between  1430  and  1437.  At  the  Exchequer 
aadit  of  March  1429-30  he  is  simply  "Alexander  de  Seton  de 
Grordoun ;"  but  at  the  first  audit  after  the  murder  of  James  I.  he  is 
"  Alexander  Dominus  de  Gordon."  In  September  1439  '*  a  noble 
lord,  Schir  Alexander  Lord  of  Gordoun,"  appends  his  seal  on  the  part 
of  the  Barons  immediately  after  the  Earl  of  Douglas  to  a  historical 
document  of  considerable  interest,  an  indenture  between  Queen  Joan 
and  the  Livingstones,  by  which  the  custody  of  the  young  King  (James 
n.)  was  resigned  to  the  latter,  while  the  queen  professed  to  remit  all 
the  rancour  which  she  had  conceived  against  the  faction  which  had 
Tiolently  captured  and  imprisoned  her.  In  a  document  in  the  Gray 
charter-chest,  of  date  October  1437,  Sir  Alexander  Gordon's  son 
and  heir-apparent  is  called  "ane  noble  and  potent  lord,"  and  further 
designed  "  Master  of  Gordon."^ 

Various  "lords"  were  made  by  James  IL  In  1445  he  made 
Geoige  Lesley  of  Bothes  (soon  afterwards  Earl  of  Eothes)  a  Lord  of 
Parliament  as  Lord  Lesley  of  Leven ;  and  the  "  Auchinleck  Chronicle  " 
enumerates  among  Lords  of  Parliament  made  in  1452,  ''the  Lord 
Denielie,  the  Lord  Halis,  the  Lord  Boyd  of  Kilmernok,  the  Lord 

about  Albany's  Great  Seal  reference  is  made  to  the  preface  of  Exchequer  Rolls 
of  Scotland,  voL  iv.  pp.  xlvii-xlix.  He  certainly  conferred  on  his  son  John 
in  1406  the  earldom  of  Buchan,  of  which  he  was  himself  in  possession,  and 
Kianted  a  charter  of  the  earldom  of  Ross  in  1415  to  his  granddaughter,  the 
Countess  Enphemia,  with  a  new  limitation  in  &Tonr  of  ms  own  sons  ;  and 
evidence  also  exists  that  if  not  Duke  Robert,  at  least  his  son  and  successor  in 
the  regency,  Duke  Murdoch,  who  endeavoured,  however  unsuccessfully,  to 
tread  in  his  father's  footsteps,  granted  a  charter  of  resignation  to  Alexander 
Stewart.  Earl  of  Mar  (himself  in  reality  only  a  liferenter),  conferring  the  fee  of 
that  earldom  on  Alexander's  natural  son,  Sir  Thomas  Stewart.  But  regarding 
this  last  transaction,  Murdoch  bargained  with  the  hero  of  Harlaw  to  enaeavour 
to  obtain  the  confirmation  of  the  captive  king,  shovdng  that  he  misdoubted 
whether  such  transactions  were  within  the  powers  of  a  recent  Most  if  not  all 
(-haiten  of  this  kind  were,  agreeably  to  wnat  Lord  Hailes  says,  openly  dis- 
wgarded  by  James  on  his  return  from  captivity.  Hence  Robert,  a  younger  son 
<^  Robert  Duke  of  Albany — who  did  not,  as  generally  said,  fall  at  Vemeuil 
with  his  brother  John,  but  survived  James'  return,  and  was  exempted  from 
the  wholesale  proscription  of  his  family — though  heir  under  the  above-men- 
tioned charters  of  his  father  both  to  the  earldom  of  Buchan  and  the  earldom 
of  Boss,  was  allowed  to  succeed  to  neither,  but  had  a  small  annuity  assigned 
vx  his  support  from  the  customs  of  Dundee.  Lord  Qraham  died  about  the 
tJtte  of  James'  return,  and  James  may  have  confirmed  or  renewed  the  dignity 
to  his  grandson. 
^  Biildeirs  Peerage  Law,  p.  349. 
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Flemyng  of  Cumm3npnauld,  the  Lord  Berth wik  of  that  ilk,  the  Lord 
Lyle  of  Dowchale,  the  Lord  Cathcart  of  that  ilk," 

With  the  increasing  number  of  lords  made  in  every  succeeding 
reign,  the  presence  of  barons  who  were  not  lords  had  practically 
ceased  before  the  reign  of  James  VI.;  but  their  legal  right  to  appear 
is  considered  to  have  continued  until  the  introduction  of  parlia- 
mentary representation  in  1587.  It  was  then  only  that  we  came, 
properly  speaking,  to  have  a  "  peerage  "  in  Scotland,  the  barons  who 
were  Lords  of  Parliament  sitting  along  with  the  earls  and  other 
higher  nobility,  and  having  equal  rights  with  them,  which  were 
denied  to  the  barons  who  were  not  lords.^ 

There  were  never  any  baronies  by  writ  in  Scotland.  On  the  meet- 
ing of  every  Parliament,  besides  a  general  summons  sent  to  sheriffs 
or  other  Crown  officers  to  cite  the  prelates,  earls,  barons  within 
the  jurisdiction,  and  three  or  four  burgesses  from  each  burgh,  there 
was  a  special  summons  sent  to  each  prelate,  earl,  and  Lord  of  Parlia- 
ment ;  but  this  summons  was  never  supposed  to  have  the  effect  of 
the  corresponding  English  writ,  of  ennobling  the  person  summoned 
and  his  heirs. 

While  a  parliamentary  lordship  or  barony,  like  an  earldom,  was 
closely  connected  with  laiids,  it  differed  in  this,  that  the  possession 
of  a  barony  did  not  necessarily  make  the  holder  of  it  a   parlia- 
mentary baron,  as  that  of  an  earldom  did  the  holder  of  it  an  earl ; 
and  therefore  the  original  charters  by  which  this  dignity  was  con- 
ferred, while  they  granted  or  bestowed  de  novo  lands,  also  explicitly 
conferred  along  with  them  the  title  of  a  Lord  of  Parliament  or  a 
Free  Baron.    There  is  no  reason  for  supposing  that  a  Lord  of 
Parliament  was  ever  made  in  Scotland  without  a  charter,  or,  after 
the  union  of  the  crowns,  a  patent,  though  there  are  many  cases 
in  which  the  original  writ  of  constitution  is  lost  and  unrecorded. 
But  over  and  above  the  grant  constituting  the  dignity,  there  was 
also  a  formal  act  of  creation,  analogous  to  belting  in  earldoms, 
which  generally  took  place  in  Parliament,  and  sometimes  preceded 
instead  of  following  the  grant.    Thus  while  John  of  Isla  was 
made  Lord  of  the  Isles  by  a  charter  dated  15th  July  1476,  the 
parliamentary  records  of  1st  July  1476  tell  us  that  he  was  on  that 
day  ci*eated  and  named  by  the  heralds  Lord  of  the  Isles,  and  a  Lord 
of  Parliament     On  the  other  hand,  Alexander  Lindsay,  younger 
brother  of  the  Earl  of  Crawford,  had  on  6th  May  1590  a  charter 
erecting  certain  lands  and  regalities  which  had  been  part  of  the 
bishopric  of  Moray  into  the  l^rony  of  Spynie,  with  the  title  and 
rank  of  a  free  baron  to  himself,  his  heirs  and  assignees,  to  be  called 
Barons  of  Spynie ;  and  we  learn  from  Moysie  and  Sir  James  Balfour 
that  the  investiture  took  place  on  4th  November  following. 

A  destination  was  generally  inserted  in  the  charter  or  patent. 

*  A  reminiscence  of  the  previous  state  of  things  was  preserved  in  the 
heraldic  usage  of  allowing;  supporters  to  the  representatives  of  all  minor  barons 
-who  had  full  rights  of  barony  before  1587. 
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Tet,  though  liferent  titles  of  nobility  cannot  be  said  to  have  been 
absolutely  unlmown  in  Scotland,  it  was  not  presumed,  when  the 
words  of  limitation  were  absent,  that  titles  any  more  than  lands  were 
conveyed  otherwise  than  in  fee,  and  to  heirs  of  line.  Thus  on  the 
death  of  Michael  first  Lord  Balfour  of  Burleigh,  whose  patent  con- 
tained no  mention  of  heirs,  the  dignity  passed,  according  to  the 
usual  law  of  succession,  to  his  only  child,  a  daughter. 

DUKES. 

The  assertion  of  Selden  that  the  title  of  Dux  or  Duke  was  occasion- 
ally applied  "  with  us,"  tbat  is,  in  England,  to  earls  many  years  before 
it  was  a  distinct  dignity  in  itself,  is  so  far  true  that  in  Saxon  England 
the  Ealdorman  of  Mercia  was  aliso  called  Duke  of  Mercia.  William 
ihe  Conqueror,  Duke  of  Normandy,  may  be  held  to  have  brought 
the  title  as  a  separate  dignity  into  England ;  but  it  was  merged  in 
the  Grown  till  the  reign  of  Edward  IIL,  who  in  1337  conferred 
the  dukedom  of  Cornwall  on  his  eldest  son,  Edward  the  Black 
Prince,  and  in  1351  that  of  Lancaster  on  Henry  Earl  of  Lancaster. 
These  were  dukedoms  by  tenure,  Cornwall  being  in  the  one  case 
erected  into  a  duchy,  and  palatinate  jurisdiction  being  in  the  other 
conferred  within  the  county  of  Lancaster.  In  later  cases  the  dignity 
was  personal,  and  unaccompanied  with  grants  of  lands  and  annuities. 
This  seems  to  have  been  the  case  with  the  dukedom  of  Clarence 
conferred  on  Prince  Lionel,  and  of  Lancaster  on  his  brother  John, 
in  1362.  Under  Bichard  IL  the  creation  of  dukes  was  always  by 
charter,  while  there  was  an  inaugural  ceremony  of  girding  on  the 
sword  in  Parliament 

The  introduction  of  the  same  title  into  Scotland  was  in  all 
probability  connected  with  the  claims  of  precedency  made  by 
Henry  IV.  when  Duke  of  Lancaster  over  the  Scottish  princes,  who 
were  merely  earls,  at  international  congresses.  The  first  Scottish 
dukes  were  "made"  in  1398,  namely,  David,  eldest  son  of  Eobert 
IIL,  who  was  made  Duke  of  Bothesay,  and  the  king's  brother, 
Bobert  Earl  of  Fife  and  Menteith,  who  was  made  Duke  of  Albany. 
There  are  extant  notices  of  the  creation,  that  is,  inauguration,  of 
these  two  dukes  both  in  the  Exchequer  Bolls  and  in  the  Chartulary 
of  Moray.  The  inaugural  ceremony  took  place  in  the  Monastery 
of  Scone  during  the  celebration  of  High  Mass,  when  the  king 
**  decoravit  eos  et  vestivit  mantelHs  et  pileis  furrales'solempniter  et 
aliis  insigniis  solis  ducibus  competentibus  et  tradi  consuetis."  The 
original  documents,  if  any,  constituting  these  titles  are  not  extant, 
and  their  limitations  are  unknown.  The  dukedom  of  Albany  (the 
old  name  for  Scotland)  seems  to  have  been  but  an  empty  honour 
unconnected  with  lands. 

B^rding  the  dukedom  of  Bothesay,  the  common  view  of  its 
origi]^  limitation,  in  which  Mr.  Biddell  coincides,  accords  with 
Wyntoun's  account,  namely — 
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"Til  half  that  tityl  ay, 
And  eftyr  him  as  yet  wee  done, 
All  tyme  the  kincis  eldest  sone 
And  his  air  sold  be  alway 
Be  titil  Diik  cald  of  Rothesay.'' 

Yet  the  facts  seem  not  easily  reconcilable  with  this  view.  David 
Duke  of  Bothesay  died  at  Falkland  on  26th  March  1402 ;  and  on 
10th  December  1404  Bobert  III.  granted  a  charter  to  his  only 
remaining  son,  Prince  James,^  "/cw  Ma  life  only"  of  the  baronies 
of  Renfrew,  Cuningham,  Kyle  Stewart,  Batho,  and  Innerwick,  the 
islands  of  Bute,  Amu,  and  the  Cumrays,  the  lands  of  Cowal  and 
Knapdale,  the  earldom  of  Carrick,  and  the  lands  of  Kyle  Begis,  in 
free  regality.  It  has  been  assumed  that  Prince  James  was  Duke 
of  Bothesay  in  virtue  either  of  this  charter  or  of  the  original  charter 
of  his  elder  brother;  yet  though  his  capture  at  sea  and  other 
circumstances  cause  him  to  be  often  mentioned  in  records  and 
writings  of  the  time  during  the  period  between  his  brother's 
death  (26th  March  1402)  and  his  succession  to  the  throne  (4th 
April  1406),  yet  it  is  remarkable  that  on  no  one  occasion  is  he 
styled  Duke  of  Bothesay.  "Prince"  or  "  Steward  of  Scotland" 
is  the  designation  given  him. 

James  II.  was  in  his  father's  life  habitually  designed  Duke  of 
Bothesay.  When  less  than  a  year  and  a  half  old  he  is  so  styled 
in  an  Exchequer  account  rendered  22nd  April  1431,  where  the 
Linlithgow  custumars  are  allowed  the  price  of  48  lbs.  of  almonds 
sent  by  them  to  the  Castle  of  Doune  for  the  expenses  of  the  Duke 
of  Bothesay.  On  the  other  hand,  we  have  not  been  able  to  discover 
a  single  instance  in  which  the  same  title  is  given  to  James  III. 
when  heir-apparent  Until  his  accession  to  the  throne  he  was 
Prince  or  Steward  of  Scotland. 

The  style,  however,  was  adopted  by  the  son  and  heir  of  all  suc- 
ceeding sovereigns.  A  statute  of  27th  November  1469*  declares 
that  certain  lands,  of  which  the  first  mentioned  is  the  ''  dominium 
de  Bute  cum  castro  de  Bothesay,"  are  permanently  united,  incor- 
porated, and  annexed  "principibus  primogenitis  regum  Scotise 
successorum  nostrorum  perpetuis  temporibus  futuris ; "  and  this  Act, 
though  the  title  of  duke  is  not  specified  in  it,  has  perhaps  with 
justice  been  considered  the  foundation  charter  of  the  dukedom  of 
Bothesay.  Prince  Henry,  eldest  son  of  James  VI.,  was  at  his 
baptism,  which  took  place  in  the  Chapel  Boyal  of  Stirling,  invested 
with  the  dignity  of  Duke  of  Bothesay  with  appropriate  solemnities, 
including  the  imposition  of  a  ducal  crown,  when  he  was  also 
knighted.  After  the  accession  of  James  to  the  English  throne  the 
title  seems  for  a  while  to  have  been  disused.     In  writs  in  the  Privy 

*  Preserved  in  Lord  Haddington's  collections  in  the  Advocates'  Library. 

2  Printed  in  the  Record  Edition  of  the  Acts  (ii.  p.  186)  from  a  copy  in  Sir 
Lewis  Stewart's  collections  in  the  Advocates'  Library,  whose  authenticity  there 
is  no  reason  to  question. 
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Seal  Becord  for  1603  the  heir-apparent  is  called  "  our  dearest  sone 
Hemie,  Prince  of  Scotland,  WaDes,  and  Yreland,  Dolphine,  and  [of] 
Veyennes."  The  discnssion  which  arose  in  1751,  on  the  death  of 
Frederick  Prince  of  Wales,  whether  the  principality  of  Scotland  and 
title  of  Dnke  of  Sothesay  went  to  his  son  or  returned  to  the  Crown, 
is  hardly  within  the  scope  of  these  notes,  which  have  chiefly  to  do 
with  the  period  before  the  Union.  The  title  of  Duke  of  Sothesay 
was  not  originaUy  on  the  Union  Soil,  but  was  added  to  it  in  1714 
by  authority  of  the  House  of  Lords. 

The  original  dukedom  of  Albany  was  attainted  in  the  person  of 
Duke  Murdoch  in  1425 ;  but  the  same  title  was  successively  con- 
ferred on  Alexander,  son  of  James  II.,  whose  son  was  regent  in  the 
minority  of  James  V. ;  on  a  son  of  James  V.  who  died  in  infancy; 
on  Henry  Lord  Damley,  husband  of  Queen  Mary ;  and  on  Charles 
I.  at  his  baptism. 

The  title  of  Duke  of  Soss  was  given  by  James  III.  to  his  second 
son  James,  whom  he  perhaps  meditated  making  his  successor  to 
the  throne,  and  who  became  Archbishop  of  St.  Andrews ;  and  the 
same  king,  on  the  eve  of  the  rebellion  headed  by  his  son,  in  which 
he  lost  his  life  at  Sauchiebum,  bestowed  on  one  of  his  faithful 
adherents,  David  fifth  Earl  of  Crawford,  the  dukedom  of  Montrose, 
the  first  instance  of  that  title  being  conferred  on  any  one  not  a 
member  of  the  royal  family.  That  charter,  dated  18th  May  1488, 
narrating  Crawford's  loyalty  and  manifold  services,  and  his  wish 
that  "  he  should  shine  with  more  ample  dignity,"  created  him  a 
duke,  to  be  designed  "  in  perpetual  future  times  Duke  hereditarily 
of  Montrose ; "  after  which  follows  the  conveyance  of  the  castle 
and  burgh  of  Montrose,  with  its  customs  and  fisheries,  Kinclevin 
in  Perthshire,  etc.,  all  incorporated  into  the  dukedom  of  Montrose,  to 
be  held  in  free  re^Jity  on  the  tenure  of  a  red  rose,  to  be  paid  yearly 
on  St.  John  Baptist's  Day. 

The  immediate  result  of  the  defeat  and  death  of  the  king  was 
the  disgrace  of  his  adherents,  Crawford  included,  and  an  Act  rescis- 
sory annulling  all  grants  of  lands,  offices,  and  dignities  conferred 
by  the  king  during  the  preceding  eight  months.  But  James  IV., 
on  approaching  manhood,  forsook  the  counsellors  who  had  insti- 
gated him  to  rebel  against  his  father,  put  on  in  token  of  his  repent- 
ance a  chain  of  iron  round  his  waist,  which  he  wore  till  his  dying 
day,  and  gave  on  19th  September  1489  a  fresh  grant  of  the  duke- 
dom of  Montrose  to  the  Earl  of  Crawford,  containing  a  similar  nar- 
rative of  his  services  to  the  Crown ;  but  the  title  was  not  assumed 
by  his  successors.  The  grandfather  of  the  present  Earl  of  Crawford 
claimed  that  dukedom  in  1852 ;  and  the  Committee  of  Privileges 
found  his  claim  not  proved  on  the  ground  that  the  charter  of  1488 
had  been  annulled  by  the  Act  rescissory,  and  that  of  1489  only 
granted  the  dignity  for  life.  The  former  reason  seems  to  be  at 
variance  with  the  decision  of  the  Court  of  Session  on  the  same 
point  in  the  Glencaim  case  in  1648. 
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The  dukedom  of  Eoss  conferred  on  Henry  Lord  Darnley,  of  Orkney 
conferred  on  the  Earl  of  Bothwell  with  his  marriage  with  Queen 
Mary,  and  the  dukedom  of  Lennox  given  to  £sm^  Stewart,  Earl  of 
Lennox,  cousin  german  of  Damley,  were  the  only  other  titles  of 
Uus  land  bestowed  before  Eang  James  VL  went  to  England. 

Considerable  jealousy  existed  among  the  Scottish  feudal  lords 
r^aiding  this  title,  which,  except  in  the  one  instance  of  Montrose, 
hi^  been  confined  to  near  relations  of  the  royal  house.  James 
Earl  of  Arran,  though  Begent  of  Scotland,  and  next  heir  to  the 
throne  in  Queen  Mary's  minority,  had  to  derive  his  dukedom  of 
Chatelherault  from  France.  According  to  Hume  of  Godscroft, 
Mary  of  Guise  was  deterred  from  her  intention  of  making  Huntly 
a  duke  by  the  threats  of  the  Earl  of  Angus.  ''  By  the  might  of  God,'' 
said  Angus, ''  if  he  be  a  duke,  I  will  be  a  drake,"  i,e.  he  would  be 
above  and  before  him. 

Albany  seems  to  have  been  the  only  Scottish  dukedom  that  did 
not  possess  more  or  less  of  a  territorial  character.  The  dukedom  of 
Boss,  held  by  the  second  son  of  James  IIL  along  with  the  title  of 
Marquess  of  Ormond,  Earl  of  Eddirdule,  and  Lord  of  Brechin  and 
Kavar,  was  accompanied  with  a  corresponding  grant  of  lands;  how- 
ever, on  getting  the  see  of  St.  Andrews,  the  duke  resigned  his  estates, 
reserving,  it  may  be  remarked,  the  principal  messuage  or  motehill 
of  each  estate  for  life,  in  order  to  retain  the  honours.  In  like 
manner,  as  late  as  1581  the  charter  of  the  dukedom  of  Lennox  to 
Esm^  Stewart,  already  Earl  of  Lennox  and  Lord  Damley,  erects 
the  earldom  of  Lennox  into  a  "  dukerie/'  and  the  lordship  of  Darn- 
ley  into  an  earldom. 

MARQUESSES. 

In  England  the  title  of  Marchio,  borne  by  the  Lords  Marchers 
or  Wardens  of  the  Marches  of  both  Wales  and  Scotland,  had  been 
long  in  use  before  the  parliamentary  dignity  was  introduced.  The 
first  instance  of  the  bestowal  of  the  title  of  Marquess  as  a  hereditary 
dignity  was  in  1377,  when  Bobert  de  Vere,  Earl  of  Oxford,  was 
made  *'  Marquess  of  Dublin,"  with  a  seat  among  the  Peers  of  Parlia- 
ment ''  in  the  higher  grade,"  that  is,  between  the  dukes  and  earls. 

The  first  marquesate  in  Scotland  was  that  of  Ormond,  already 
mentioned  as  included  among  the  titles  of  James  Duke  of  Boss, 
and  bestowed  on  him  on  23rd  January  1480-81,  at  his  christening. 
The  only  other  instances  of  this  title  before  the  union  of  the 
crowns  are  the  marquesates  of  Hamilton  and  Huntly,  conferred 
respectively  on  the  second  son  of  the  Duke  of  GhateUierault,  and 
on  George  Earl  of  Huntly,  both  in  1699.  After  that  event  the 
dignity  became  more  frequent,  and  was  sometimes  conferred  along 
with  a  dukedom ;  we  had  Marquesses  of  Douglas,  Montrose,  Athole, 
Queensberry,  Tweeddale,  Lothian,  Annandale,  Angus,  and  Tullibar- 
dine. 

The  marquesate  of  Queensberry  presents  a  curious  example  of 
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the  undesigned  emergence  of  a  title.  It  was  bestowed  in  1682  on 
the  third  Earl  of  Queensberry,  who  two  years  afterwards  was  made 
Dnke  of  Queensberry,  in  each  case  with  remainder  to  males.  While 
in  Tirtae  of  a  resignation  and  regrant  of  1706,  the  dukedom  and 
other  honours  went  to  the  Duke  of  Buccleuch,  the  marquesate, 
from  having  been  accidentally  omitted  in  the  regrant  of  1706,  was 
found  to  have  passed  in  terms  of  the  original  patent,  but  without 
the  bulk  of  ike  estates,  to  the  heir-male. 

VISCOUNTS. 

The  title  of  Viscount  was  unknown  in  Scotland  till  1606,  when 
the  nephew  of  the  regent  Earl  of  Mar,  Sir  Thomas  Erskine  of 
Gogar  (afterwards  advanced  to  the  dignity  of  Earl  of  Kellie)  was 
made  Viscount  Eentoun.  Of  the  seventeen  viscounts  in  the  Union 
Sail,  the  oldest,  Viscount  Falkland,  only  dates  from  1620. 

DIGNITIES  FOR  LIFE. 

Titles  of  nobility  for  the  life  of  the  grantee  only  were  not  alto- 
gether unknown  in  Scotland.  A  very  curious  instance,  not  generally 
known,  occurs  in  1403,  of  an  earldom  given  for  the  life  not  of  the 
grantee,  but  of  the  sovereign  who  granted  it  On  2nd  September 
of  that  year,  soon  after  the  death  of  David  Duke  of  Sothesay,  the 
earldom  of  Athole,  which  that  prince  had  possessed  from  1898, 
was  bestowed  on  Bobert  Duke  of  Albany,  the  king's  brother,  in 
free  regality,  for  the  life  of  Eobert  III.,  only  with  a  remainder  to 
the  grantee's  son  John.^  On  the  king's  death,  on  4th  April  1406, 
both  grant  and  reversion  fell,  so  Albany's  tenure  of  that  earldom 
lasted  but  two  years  and  a  half.  The  bestowal  of  the  title  followed 
the  parliamentary  investigation,  whose  result  was  the  acquittal  of 
Albaoy  from  the  charge  of  foul  play  towards  his  nephew. 

Ab  early  as  1427  we  have  a  life-earldom  in  the  ordinary  sense: 
When  James  I.  deprived  Malise  Earl  of  Strathem  of  that  dignity 
on  the  pretext  of  its  being  a  male  fee,  he  conferred  the  earldom  of 
Strathem  in  liferent  on  his  imcle,  Walter  Earl  of  Athole. 

The  already-mentioned  confirmation  of  the  dukedom  of  Montrose 
to  the  Earl  of  Crawford  in  1489  has  been  represented  as  a  liferent 
dignity,  though  it  would  rather  appear  that  it  was  not  really  in- 
tended to  operate  as  such.  The  retention  for  life  of  the  dukedom 
of  Boss  by  the  brother  of  James  lY.,  under  his  resignation  of  1503, 
when  made  Archbishop  of  St.  Andrews,  can  hardly  be  included  in 
the  same  category,  and  it  may  be  therefore  doubted  whether  there 
are  any  instances  except  Strathem  of  titles  of  nobility  conferred 
for  life  only  till  after  the  middle  of  the  seventeenth  century.  These 
late  instances  include  the  title  of  Duke  of  Hamilton,  conferred  in 

*  A  transcfipt  of  this  charter  is  to  be  found  among  an  interesting  collec- 
tion of  charters  relating  to  Scotland  in  the  Harleian  MSS.,  4694. 
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1660  on  William  Earl  of  Selkirk,  husband  of  Anne  Duchess  of 
Hamilton ;  the  earldom  of  Tarras,  bestowed  the  same  year  on  Sir 
Walter  Scott  of  Hay  Chester,  husband  of  Mary  Countess  of  Buccleuch; 
the  titles  of  Lord  Burntisland  given  to  the  husband  of  Margaret 
Countess  of  Wemyss  in  1672,  and  of  Lord  Glassfoord  to  the 
husband  of  Anne  Baroness  Sempill  in  1685.  These  titles  were 
evidently  all  granted  in  consequence  of  the  gradual  decay  or  disuse 
of  the  old  courtesy  of  Scotland,  which  accorded  his  wife's  title  to 
the  husband  of  a  peeress. 

THE  TITLE  "MASTER," 

Among  the  minor  peculiarities  of  Scottish  hereditary  dignities  is 
the  employment  of  the  word  "  Master"  as  a  courtesy  title,  a  usage 
probably  borrowed  from  France.  It  was  first  applied  to  the  heir- 
apparent  of  an  earldom.  The  grandson  of  Walter  Earl  of  Athole, 
who  was  executed  for  treason  in  1437  as  one  of  the  conspirators 
against  James  I.,  was  styled  "  Master  of  Athole."  The  eldest  son 
of  Eobert  first  Lord  Erskine,  and  Earl  of  Mar,  is  called  "Master 
of  Mar"  in  the  Exchequer  accounts  of  1446;  and  in  the  follow- 
ing century  the  disinherited  eldest  son  of  David  eighth  Earl  of 
Crawford  obtained  an  unenviable  notoriety  as  the  "Wicked  Master 
of  Crawford." 

Sometimes  the  person  so  designated  was  only  heir-presumptive, 
not  heir-apparent.  James  ninth  and  last  Earl  of  Douglas,  who  was 
forfeited  in  1455,  enjoyed  in  the  lifetime  of  his  brother,  whom  he 
succeeded,  the  title  of  "  Master  of  Douglas ;"  and  the  designation 
"Master  of  Mar"  was  enjoyed  by  Alexander  Erskine  of  Gogar, 
younger  brother  of  the  Earl  of  Mar  restored  by  Queen  Mary,  and 
father  of  the  first  Earl  of  Kellie,  who  could  only  have  been  heir- 
presumptive  at  a  period  anterior  to  Queen  Mary's  recognition  of 
bis  brother's  title.  George  Seton,  younger  brother  of  the  second 
Earl  of  Winton,  was,  previously  to  the  resignation  of  his  elder 
brother  in  his  favour,  styled  "  Master  of  Winton." 

An  early  instance  of  the  application  of  the  term  to  the  heir- 
apparent  of  a  Scottish  Lord  of  Parliament — a  usage  which  subsists 
to  the  present  day — occurs  in  the  case  of  the  eldest  son  of  Sir 
Alexander  Seton  of  Gordon,  otherwise  Lord  Gordon,  who  in  1437 
was  styled  "  Master  of  Gordon." 

An  example  can  be  pointed  out  in  the  seventeenth  century  of 
the  title  of  Master  being  conferred  sq>aratim,  namely,  a  conveyance 
of  the  dignity  of  Master  of  Forrester  to  the  heir-apparent  of  Lord 
Forrester  in  a  regrant  of  1651. 

Instances  occasionally  occur  of  one  of  two  dignities  of  the  same 
kind  possessed  together  being  assumed  by  the  heir-apparent. 
Archibald  fifth  Earl  of  Douglas  styled  himself  Earl  of  Wigtoun 
in  his  father's  lifetime;  and  we  find  the  son  of  the  fourth  Lord 
Elphinstone  called  Lord  Kildrummy. 
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RECENT  DECISIONS  KELATING  TO  EXPENSES. 

We  propose  noting  some  of  the  cases  bearing  upon  the  subject  of 
expenses  of  process  decided  during  the  last  six  or  seven  years, 
grouping  them  under  various  heads. 

GENERAL  QUESTIONS. 

In  the  case  of  Your^g  v.  The  Nith  Commissioners  (June  10, 1880, 
7  Eet  891)  it  was  held  that  where  statutory  commissioners  were 
foand  liable  in  expenses  qua  commissioners,  the  question  of  a 
further  personal  liability  in  the  event  of  failure  to  recover  from 
the  funds  in  their  hands  being  reserved,  it  was  incompetent  to 
bring  another  action  to  dispose  of  this  reserved  question.  The 
Lord  Justice-Clerk  said,  "  The  reservation  in  the  former  judgment 
was  intended  to  suspend  the  trial  of  this  question  against  the 
commissioners  until  it  should  be  seen  whether  they  had  in  their 
hand  sufficient  trust-funds  to  meet  the  decree.  If,  on  the  one  hand, 
personal  liability  was  within  the  former  action,  it  was  not  then 
decided.  If,  on  the  other  hand,  personal  liability  was  not  within 
the  conclusion  of  that  action,  it  is  impossible  in  this  or  any  other 
action  to  make  the  expenses  of  a  previous  action  available.  That 
is  well  settled  by  decisions."  And  Lord  Giflford,  while  not  pre- 
pared to  say  that  there  might  not  be  cases  where  *'  it  is  competent 
to  raise  in  a  new  action  such  an  ulterior  question  of  personal  or 
individual  liability,"  still  thought  that  what  was  asked  to  be  done 
here  should  have  been  done  in  the  former  action.  Lord  Young 
pointed  out  that  the  question  of  expenses  "  is  always  an  incident  in 
the  cause  in  which  the  expenses  are  incurred.  Here  in  the  former 
action  the  question  of  expenses  was  decided  at  the  same  time  as 
the  merits,  with  the  reservation  of  all  questions  in  the  event  of  the 
funds  of  the  trust  being  insufficient  to  implement  the  decree ;  .  .  . 
and  if  it  turned  out  that  after  all  the  defenders  were  right,  and 
there  were  no  funds,  the  pursuers  were  then  to  come  to  the  Court 
and  make  a  motion  under  the  reservation."  It  may  therefore  be 
laid  down  as  settled  law  that  an  action  for  expenses  is  incom- 
petent even  where  there  are  questions  reserved. 

The  case  of  Hislop  v.  Thomson  (March  20,  1878,  5  Eet.  794) 
is  of  some  importance,  bearing  upon  the  question  of  the  expense 
of  stamping  a  document  in  process.  The  general  rule  is  as  laid 
down  by  the  Lord  President  to  this  effect :  "  Where  a  document  on 
which  both  parties  are  entitled  to  found  is  founded  on  by  one  of 
them,  and  being  unstamped,  requires  to  be  after-stamped  at  his 
expense,  he  is  entitled  afterwards  to  recover  one-half  the  expenses 
from  the  other  party."  But  he  doubts  whether  such  is  the  result 
where  the  document  is  foimd  by  a  subsequent  judgment  of  the 
Court  to  be  worth  nothing,  at  least  for  the  purposes  of  the  sidt. 
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He  tbiiiks  the  adveisaiy  would  be  jnstified  in  taking  up  this 
position:  ''You  have  founded  upon  a  docoment  which  is  not  worth 
the  paper  it  is  written  on,  and  I  am  not  to  he  compdled  to  pay  for 
stamping  it"  In  this  case  there  was  an  oUig^on  which  the 
Court  held  had  been  extinguished  before  the  action  was  raised. 
The  judgment  delivered  by  the  First  Division  was  after  consulta- 
tion with  the  other  Inner  House  judges. 

The  case  of  Maedanald  v.  Maedmalds  (June  7, 1879. 6  Bet.  1011) 
is  an  authority  to  the  effect  that  where  parties  in  a  legal  process 
follow  a  course  sanctioned  by  Act  of  Parliament^  want  of  success 
will  not  necessarily  involve  them  in  ezpensesL  The  defenders  here 
were  next  heirs  of  entail,  who  refused  to  give  their  consent  to  a 
petition  for  disentail  The  decision  of  the  questions  which  arose 
relating  to  tiieir  interests  was  against  them,  but  the  Court  found 
no  expeaaes  due  to  or  by  either  party.  **  In  this  inquiry,"  remarked 
Lord  Giffbrd, "  I  think  these  heirs  are  entitled  to  appear  for  their 
interest.  I  think  also  that  they  are  entitled  to  appear  without 
being  liable  in  expenses,  unless  they  unnecessarily  and  unreason- 
ably occasion  expense,  or  unless  they  take  unfounded  or  frivolous 
objections.  The  inquiry  must  go  on  whether  they  appear  or  not, 
and  it  may  often  happen  that  their  appearance,  and  even  their 
opposition  Cedrly  stated,  may  save  expense  instead  of  creating  it." 

JOINT  DEFENCE. 

A  good  illustmtion  of  the  principles  applied  to  the  case  of  joint 
defenders  is  afforded  by  the  decision  in  Bdberison  v.  Stewart  (July 
15, 1875,  2  Bet.  970).  Two  defenders,  after  the  record  in  their 
case  was  closed,  had  their  defence  conducted  jointly.  In  the  Court 
of  Session  the  case  went  against  them,  one  compromised,  the 
other  appealed  to  the  House  of  Lords  and  obtained  a  reversal  of 
the  judgment  pronounced  in  the  Scottish  Court,  and  with ''  expenses 
incurred  by  him."  The  question  came  to  be.  What  were  the 
expenses  which  he  was  entitled  to  recover — ^the  whole  of  the  joint 
expenses  incurred  under  the  joint  defence,  or  one-half,  as  represent- 
ing his  own  proper  share?  The  Court  held  that  he  was  only 
entitled  to  one-hidf,  and  in  addition,  of  course,  any  separate  expense 
to  which  he  might  have  been  put.  ''  I  do  not  see,"  observed  the 
Lord  President, ''  that  in  these  circumstances  one  of  the  two  joint 
employers  can  be  held,  in  a  question  with  the  opposite  party  to 
the  action,  to  have  incurred  the  whole  of  the  account  He  may  be 
so  held  in  a  question  with  the  agents  to  whom  he  has  incurred  a 
joint  liability  along  with  his  co-defender,  but  that  is  a  matter  with 
which  his  opponent  has  no  concern."  The  reason  why  he  had  no 
concern  with  it  was  because  in  the  event  of  this  defender  having 
to  pay  the  whole  of  the  account  to  his  agent,  there  would  at  once 
arise  a  claim  of  relief  against  the  co-defender  to  the  extent  of  his 
-"hare.    The  same  desite  to  keep  within  proper  bounds  this  claim 
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for  expenses  appears  in  the  case  of  Bunell  v.  Simpson  &  Co.  (July 
19,  1877^  4  Bet  1133),  which  was  a  petition  for  limitation  of 
liability  under  the  Merchant  Shipping  Act  of  1862,  in  which  it 
was  held,  in  the  first  place,  that  claimants  having  the  same  interest 
and  ground  of  claim  should  not  be  allowed  the  expense  of  separate 
appearances;  and  in  the  second,  that  claimants  whose  demands 
were  unopposed  should  recover  nothing  beyond  the  expense  of 
preparing  and  lodging  their  claim,  and  one  appearance  of  counsel 
to  have  decree.  Again,  in  the  Copper  Company  of  Canada  v. 
Piddie  (Dec.  22, 1877,  5  Bet.  393)  the  rubric  is  as  follows:  "  In  a 
petition  by  the  judicial  liquidator  of  a  company  for  settling  the 
list  of  contributories  separate  appearance  was  made  for  two  sets  of 
respondents.  The  Court  having  negatived  their  liability  upon  a 
ground  common  to  both  sets  of  respondents,  allowed  only  one 
award  of  expenses  against  the  liquidator,  althoi^h  the  answers  for 
one  set  of  respondents  contained  separate  averments  and  pleas 
which,  might  have  come  to  be  of  importance."  In  giving  judgment 
the  Lord  Justice-Clerk  said, ''  It  is  a  wholesome  general  rule  that 
there  should  be  only  one  award  of  expenses  against  the  unsuccess- 
ful party."  Lord  Ormidale  concurred  in  the  result,  but  remarked, 
"  I  would  avoid,  however,  laying  down  any  general  rule  in  regard 
to  questions  of  Uiis  sort" 

TRUSTEES. 

The  question  of  the  right  of  relief  competent  to  trustees  who  have 
unsucc^sfully  defended  the  trust-estate  against  that  estate  f ov  t  heir 
expenses  in  so  doing  came  up  in  the  case  of  WcUson  (Jan.  20, 1875, 
2  Bet  344).  In  that  case  two  issues  were  sent  to  the  jury,  upon  the 
first  of  which,  dealing  with  the  capability  of  the  truster  to  make  a 
deed,  the  defenders  were  successful,  while  upon  the  second  they 
faUed,  the  jury  finding  that  the  deed  had  been  impetrated  by  one 
of  the  legatees.  In  giving  judgment  the  Lord  President  said, ''  The 
jury  found  for  the  defenders  on  the  first  issue,  and  thus  completely 
n^atived  the  all^ation  that  the  testator  was  incapable  of  making 
a  deed.  Had  the  verdict  on  that  issue  been  different,  it  might 
have  been  an  important  consideration  in  the  question  of  expenses, 
that  the  trustees  ought  to  have  satisfied  themselves  of  the  testator's 
capacity.  If  trustees  have  been  accessory  to  impetrating  a  deed,  it 
is  very  obvious  that  that  is  a  ground  for  refusing  their  expenses  or 
finding  them  liable  in  expenses.  On  the  other  hand,  if  they  have 
defended  the  deed  in  good  faith,  they  will  be,  as  a  general  rule, 
entitled  to  their  expenses.  But  it  is  more  to  the  purpose  to  say  that 
every  case  of  the  ^d  depends  upon  its  own  circumstances."  The 
peculiarity  of  Watson's  case  was,  of  course,  that  the  trustees  had 
defended  upon  both  issues  with  divided  success.  Had  they  been 
in  the  position  of  ordinary  pursuers,  it  is  clear  that  they  could  not 
have  recovered  expenses,  and  as  regarding  the  practical  result  of  the 
action  they  were  really  unsuccessful,  they  would  in  all  probability 
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have  been  compelled  to  pay  the  pursuers.  Lord  Deas  thought  very 
little  turned  upon  the  success  of  the  trustees  in  the  matter  of  the 
first  issue,  but  considering  the  whole  question  one  of  circumstances, 
he  held  that  in  this  particular  case  the  trustees  were  fairly  entitled 
to  defend  the  deed,  while  he  condemned  any  attempt  to  apply  a 
general  rule.  We  have,  on  the  other  hand,  an  instance  of  an  exe- 
cutor being  found  personally  liable  in  expenses  in  the  recent  case 
of  Law  V.  Humphrey  (July  20, 1876,  3  Eet.  1192).  The  action  was 
upon  a  bill,  and  a  proof  of  onerosity  had  been  improperly  allowed 
in  the  Sheriff  Court  The  executor,  who  was  the  defender,  had 
made  certain  allegations  with  reference  to  fraud  and  facility  which 
the  Court  held  he  must  have  known  to  be  untrue.  In  the  case  of 
the  Copper  Company  of  Canada  already  referred  to,  the  official  liqui- 
dator was  ''  found  Uable  in  expenses  to  persons  who  had  success- 
fully resisted  being  placed  on  the  list  of  contributorie^,  although  the 
assets  of  the  company  in  the  liquidator's  hands  were  admittedly 
insufficient  to  meet  these  expenses." 

EXPENSES  CLAIMED  BY  AGENT  DISBURSED. 

The  only  recent  case  deserving  notice  under  this  head  is  that  of 
the  P(yrt(Mlo  Pier  Co.  v.  Clift  (March  16, 1877, 4  Eet.  685).  It  has 
been  decided  long  ago  that  where  there  are  counter-awards  of  ex- 
penses the  plea  of  compensation  may  be  taken  against  the  agent 
disburses  Clifb's  case  decides  that  the  authorities  apply  even 
where  the  counter-awards  have  been  pronounced  in  separate  actions, 
if  these  actions  related  to  the  same  matter  and  could  have  been 
conjoined.  The  Court  thought  the  best  way  of  giving  effect  to  the 
plea  of  compensation  was  by  refusing  to  allow  extracts  to  go  out  in 
the  agent's  name. 

HUSBAND  AND  WIFE. 

In  consistorial  cases  the  Courts  are  in  the  matter  of  expenses 
usually  disposed  to  favour  the  wife,  whose  right  to  resist,  within 
reasonable  limits,  any  attempt  at  a  dissolution  of  the  marriage  tie 
is  quite  recognised.  Want  of  success  upon  her  part  is  not  neces- 
sarily a  ground  for  refusing  expenses.  Thus  in  the  case  of  Syming- 
ton  v.  Symington  (Dec.  3, 1875,  3  Eet.  205),  although  the  husband 
succeeded  in  obtaining  a  recall  of  inhibitions  and  arrestments  used 
against  him  by  his  wife,  she  was  found  entitled  to  the  expense  of 
resisting  his  petition  for  recalL  She  had  pleaded  that  she  was  en- 
titled to  security  for  future  aliment.  The  Court  refused  to  recog- 
nise her  right  to  demand  such  security,  and  as  all  the  debt  due  to 
her  by  her  husband  had  been  paid,  they  set  his  funds  at  liberty. 
In  another  case  between  the  same  parties  (July  6, 1877,  4  Eet.  993) 
Mrs.  Symington  was  found  entitled  to  the  whole  expenses  of  follow- 
ing her  husband  to  America,  and  recovering  there  the  children  of  the 
marriage  whom  he  had  taken  with  him.    He  had  left  this  countty 
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pending  a  question  relating  to  their  custody  which  was  afterwards 
settled  in  her  favour  by  the  Court  of  Session,  a  warrant  for  interim 
execution  having  been  granted  to  her  pending  her  husband's  appeal 
to  the  House  of  Lords. 

But,  on  the  other  hand,  there  are  limits,  and  it  may  be  now  laid 
down  that  in  any  action  of  divorce  in  which  the  wife's  guilt  has 
been  clearly  established  by  the  Outer}  House  proceedings,  she  must 
pay  for  the  luxury  of  an  appeal  to  the  Inner.  Thus  in  MmUgomery 
V.  Montgomery  (Oct  22,  1880,  8  Eet  26),  in  making  an  interim 
award  of  expenses  to  a  wife  who  had  been  divorced  by  the  Lord 
Ordinary  but  who  had  appealed,  the  Lord  President  said,  "  It  must 
be  distinctly  understood  that  it  is  towards  the  expense  of  the  proof 
that  this  sum  is  to  be  applied,  and  not  towards  the  expense  of 
printing  the  proof,  which  forms  part  of  the  expense  of  this  reclaim- 
ing note."  The  following  remarks  of  the  late  Lord  Ormidale  in  the 
recent  case  of  Kirk  v.  Kirk  (Nov.  12, 1875,  3  Eet.  128)  are  worthy 
of  noting.  He  says,  "I  should  regret  much  if  it  were  to  be  held 
by  the  Court  as  a  settled  matter  that  a  wife,  defender  in  an  action 
of  divorce,  is  in  all  circumstances  entitled,  at  the  expense  of  her 
husband,  to  reclaim  against  an  adverse  judgment  of  the  Lord  Ordi- 
nary. On  the  contiaiy,  the  just  and  reasonable  rule  appears  to  me 
to  be  that  the  question  how  far  the  successful  husband,  pursuer  in 
an  action  of  divorce,  is  to  be  made  liable  for  the  expenses  incurred 
by  his  wife  in  resisting  the  action  is  always  one  for  the  Court,  in 
the  &ir  exercise  of  its  discretion,  to  determine  according  to  circum- 
stances." As  Lord  Gififord  puts  it  in  Daigleish  v.  DcUgleish  (Feb. 
21, 1878),  "  a  wife  must  show  that  she  had  a  probable  case  before 
we  can  hold  her  entitled  to  get  the  expenses  of  a  reclaiming  note." 

CAUTION   FOR  EXPENSES. 

The  Coxirt  are  very  unwilling  to  ordain  a  defender  to  find  caution 
for  expenses.  The  case  of  Weir  v.  Bv^Jianan  (Oct.  18, 1876,  4  Bet. 
8)  afibids  an  illustration.  The  effect  of  the  Lord  Ordinary's  judg- 
ment in  that  case  was  to  render  the  defender  insolvent,  but  he  was 
allowed  to  reclaim  without  finding  caution.  He  was  in  the  posi- 
tion, as  pointed  out  by  the  Lord  ftesident,  of  being  "  provisionally 
insolvent."  The  Inner  House  would  not  take  for  granted  that  the 
Lord  Ordinary  was  right.  As  to  mandatories,  it  was  decided  in  the 
case  of  Chapman  v.  Balfour  (Jaa  8,  1875,  2  Eet.  291)  that  where 
mandatories  withdrew  upon  the  morning  of  the  day  fixed  for  a  jury 
trial,  they  were  nevertheless  liable  for  the  fees  paid  to  counsel  and 
agents,  witnesses  and  jury.  The  defender  had  put  the  latter  in 
the  box  and  taken  a  verdict  **  The  only  question  "  remarked  the 
Lord  Justice-Clerk,  "of  any  diflSculty  is  in  regard  to  the  payment 
of  the  jury.  The  defender  might  have  obtained  decree  by  default 
without  taJking  a  verdict,  but  I  think  the  defender  was  not  bound 
to  adopt  that  course,  and  that  the  mandatories  are  liable  for  the 
payment  to  the  jury." 
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JURY  TRIALS. 

This  class  of  cases  raises  a  number  of  questions  relating  to 
expenses^  as  the  same  issues  may  be  tried  more  than  once  with 
different  results,  or  a  verdict  may  be  returned  for  nominal  or 
relatively  nominal  damages.  The  general  principles  applied  to  this 
matter  of  expenses  in  jury  trials  having  been  already  stated,  we 
merely  note  one  or  two  recent  illustrations.  In  Pirie  v.  Jfeikle 
(Oct.  23, 1874,  2  Bet  40)  the  pursuer,  in  an  action  of  damages  for 
assault,  who  sought  £500  and  received  by  the  verdict  £5,  was 
found  entitled  to  expenses.  But  this  was  a  counter-action  brought 
in  connection  with  one  for  slander  between  the  same  parties,  in 
which  the  pursuer  recovered  only  Is.  of  damages,  and  feuling  to 
obtain  the  necessary  certificate  under  the  Court  of  Session  Act,  was 
not  found  entitled  to  his  expenses.  "  I  refused  to  grant  the  certifi- 
cate," said  the  Lord  President, "  because  I  thought  it  was  not  a  case 
suitable  to  be  tried  in  the  Court  of  Session.  But  a  demand  is 
made  for  expenses  in  the  action  for  assault.  The  result  of  the 
evidence  was  that  the  assaulted  man  was  not  prepared  to  bring  any 
action  until  brought  into  this  Court  by  the  action  for  slander. 
But  when  that  action  was  brought,  he  brought  the  action  for 
assault  as  a  set-off  to  the  other  action.''  In  ^eel  &  Craig  v.  The 
State  Line  Steamship  Co.  (Fe\).  5,  1878,  5  Bet  622),  pursuers, 
ultimately  successful  in  a  second  trial,  were  found  liable  in  the 
expenses  of  the  first,  in  which  a  special  verdict  had  been  given. 
The  ground  was  because  it  was  the  pursuers'  business  to  have 
raised  the  question  upon  which  they  were  ultimately  successful  at 
the  first  trial,  and  this  they  had  failed  to  do. 

In  Black  v.  Mason  (March  18,  1881,  8  Bet  666)  the  trial  had 
lasted  three  days,  and  each  day  the  Court  sat  from  10  A.M.  until 
6.30  P.M.  The  successful  party  sought  to  recover  more  than  the 
ordinary  fees  to  counsel,  but  the  Court  held  it  to  be  just  an 
ordinary  jury  trial,  and  following  the  rule  laid  down  in  previous 
cases,  approved  of  the  following  fees,  viz.  twenty,  fifteen,  and  ten 
to  senior,  and  fifteen,  ten,  and  seven  to  junior  counsel  The 
question  raised  was  one  of  right  of  way.  Compare  this  case  with 
that  of  Tannett,  Walker,  &  Co,  (Jan.  31, 1874, 1  Bet.  440). 

In  conclusion  we  note  one  or  two  points  under  the  head  of  taxa- 
tion. In  Graham  y.Borthivick  (Junel2, 1875, 2Bet.812)  the  Auditor 
disallowed  the  expense  of  the  examination  of  a  witness  who  had 
been  brought  from  the  south  of  England  to  Dumfriesshire  in  order 
that  her  evidence  might  be  taken  to  lie  in  retentis.  She  had  been 
subsequently  examined  in  the  ordinary  way.  The  Court  held  that 
the  expense  "ought  to  be  allowed  to  the  amount  which  would  have 
been  incurred  if  the  deposition  to  lie  in  retentis  had  been  taken  at 
Plymouth  without  sending  agents  there."  In  taxing  between 
party  and  party  the  Court  have  refused  to  sanction  charges  in 
excess  of  the  maximum  allowed  by  the  table  of  fees  fixed  by  Act  of 
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Sederunt,  July  15, 1876  {Consolidated  Copper  Company,  Jan.  17, 
1878,  5  Eet.  531).  In  this  case  there  were  upwards  of  a  hundred 
respondents,  and  it  was  contended  that  in  consequence  of  this 
number  the  ordinary  sums  allowed  to  agents  for  instruction  and 
in  name  of  Session  fee  were  insufficient.  When  expenses  are 
given  subject  to  modification — ^the  modification  is  entirely  a  matter 
for  the  Court — the  Auditor  taxes  in  the  usual  way,  and  disallows 
such  expenses  as  are  connected  with  portions  of  the  case  in  which 
the  party  may  have  failed.  The  modification  is  in  addition  to 
what  he  may  take  off.  We  refer  to  the  Auditor's  report,  approved 
of  by  the  Court,  in  the  case  of  M'Elroy  v.  Tharsis  Sulphur  and 
Copper  Company,  June  28, 1879,  6  Eet.  1119. 
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MANUFACTUEER  ARE  OF  HIS   OWN  MAKE. 

In  the  recent  case  of  the  West  Stockton  Iron  Co.  v.  Nielson  &  Max- 
well (July  3,  1880,  7  Ret.  1055)  a  point  of  considerable  import- 
ance was  decided  by  the  Second  Division  of  the  Court  of  Session. 
It  was  there  held  that  when  a  manufacturer  tenders  goods  of  equal 
value  with  those  manufactured  by  himself,  in  implement  of  a  con- 
tract for  the  sale  of  such  goods,  the  purchaser  is  not  entitled  to 
refuse  them.  In  other  words,  that  there  is  no  implied  stipulation 
on  the  part  of  the  manufacturer  that  the  goods  shall  be  of  his  own 
manufacture.  In  little  more  than  six  months  the  same  question, 
under  almost  exactly  the  same  circumstances,  again  came  before 
the  Court  in  Johnson  &  Reay  v.  Nicholl  &  Son  (Jan.  25, 1881,  8  Ret. 
437),  and  the  Second  Division  confirmed  the  principle  previously 
laid  down.  This  adjustment  of  the  rights  of  manufacturers,  how- 
ever, did  not  apparently  prove  acceptable  to  the  parties  interested 
in  England,  and  accordingly  the  English  Courts  were  called  upon 
to  give  a  decision  upon  the  question  in  Johnson  &  Reay  v.  Raylton, 
Dixon,  &  Co,  (June  26, 1881,  7  Law  Rep.  Q.  B.  D.  438).  The  facts 
were  precisely  the  same  as  in  the  second  case  decided  by  the  Court 
of  Session,  but  the  English  Court  of  Appeal,  by  a  majority  (Bram- 
well,  L.J.,  dissenting),  arrived  at  an  opposite  result,  holding  that 
on  the  sale  of  goods  by  a  manufacturer  of  such  goods  there  is  an 
implied  contract  that  they  shall  be  of  his  own  manufacture.  The 
law  can  hardly  be  considered  as  settled,  for  the  House  of  Lords  will 
soon  be  called  upon  to  decide  the  question.  As  it  stands  at 
present,  however,  we  have  this  curious  and  somewhat  inconvenient 
result,  that  north  of  the  Tweed  manufacturers  have  rights  and 
advantages  which  are  denied  them  the  moment  they  cross  the 
Border.  This  in  itself  makes  these  decisions  interesting,  apart  from 
the  importance  of  the  legal  principle  involved  to  the  manufactur- 
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ing  community,  and  the  fact  that  the  question  is  entirely  new, 
there  being  absolutely  no  previous  authority  either  in  England  or 
Scotland  for  it. 

The  facts  were  in  every  case  almost  precisely  the  same.      In 
the    West    Stockton    case,   the    defenders,    who    were    iron    and 
metal  merchants  in  Glasgow,  entered  into  a  contract  with  the 
pursuers  through  their  brokers  for  the  purchase  and  sale  of  200 
tons  of  iron  ship-plates,  to  be  delivered  during  the  first  six  months 
of  the  year  1878.    The  contract  was  contained  in  a  bought  and 
sold  note,  signed  by  both  parties,  and  which  specified  the  amount, 
quality,  and  price  of  the  article  sold,  and  regulated  the  mode  and 
terms  of  delivery.     The  only  stipulation  as  to  quality  was  that  it 
should  be  such  as  "  to  pass  Lloyd's  surveyor ; "  nothing  was  said 
about  its  being  of  the  pursuers*  own  manufacture.    Iron  ship-plates 
are  not  kept  in  stock  by  manufacturers,  but  are  only  supplied 
according  to  specifications ;  and  as  the  defenders  failed  to  furnish 
specifications,  as  they  were  bound  to  do,  delivery  was  not  com- 
pleted at  the  expiry  of  the  time  agreed  on.     It  was  then,  of  course, 
open  to  the  pursuers  to  have  cancelled  the  contract  and  sued  the 
defenders  for  damages  for  its  breach.     They,  however,  did  not  see 
fit  to  do  this,  for  the  obvious  reason,  apparently,  that  with  a  falling 
market  their  contract  was  becoming  more  valuable;  but  instead 
they  granted  an  extension  of  time  with  this  residt,  that  owing  to 
things  in  Glasgow  being  "  about  at  a  standstill,"  specifications  were 
still  not  forthcoming,  and  in  consequence  they  had  at  length  to 
close  their  works  and  arrange  with  other  manufacturers  to  supply 
the  plates  still  undelivered  under  the  contract.     They  intimated 
this  to  the  defenders,  who,  after  sending  specifications  for  a  small 
quantity  of  iron,  finally  took  up  the  position  that  they  were  not 
bound  to  receive  any  plates  except  those  of  the  pursuers'  own 
manufacture,  thus  raising  the  question  which  has  caused  such  a 
difference  of  opinion.     The  pursuers,  on  receiving  this  intimation, 
raised  an  action  for  damages  for  breach  of  contract  in  respect  that 
Nielson  &  Maxwell  were  bound  to  take  delivery  of  the  ship-plates 
undelivered  under  the  contract,  although  not  manufactured  by  the 
pursuers,  and  that  they  had  failed  and  refused  to  do  so.     It  was 
admitted  that  the  iron  oflTered  was  equally  good,  and  of  equal 
marketable  value,  with  that  of  the  West  Stockton   Co.'s  own 
manufacture,  and  a  proof  was  allowed  of  an  alleged  custom  in  the 
iron  trade,  whereby  a  manufacturer  who  is  from  any  cause  unable 
to  deliver  iron  of  his  own  manufacture,  may  deliver  iron  of  equal 
value  manufactured  by  another.      The  evidence,  however,  was 
unsatisfactory  and  conflicting,  and  the   Lord  Ordinary  (Young), 
holding  that  no   such  custom  had    been  established,   and   that 
the   contract  was  for  plates  of  the  West  Stockton  Co.'s  own 
manufacture,  "  from  the  very  fact  of  its  being  made  with  them," 
assoilzied  the  defenders.       The  West   Stockton  Co.   reclaimed, 
and  the  Second  Division,  by  a  majority,  reversed  this  judgment. 
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Lord  Young,  who  in  the  interval  had  taken  his  seat  in  the  Inner 
House,  dissented,  and  defended  his  decision  in  the  Outer  House ; 
and  the  late  Lord  Ormidale,  not  having  been  present  at  the  hear- 
ing, declined  to  give  an  opinion;  so  that  only  three  judges  heard 
the  case  during  its  whole  passage  through  the  Court  of  Session, 
instead  of  the  usual  number  of  five.  This  circumstance  is 
mentioned  because  Lord  Justice  Brett  seems  to  derive  comfort 
from  the  reflection  that  his  opinion  is  shared  by  two  of  the  judges 
in  Scotland.  He  says,  "  I  notice,  however,  that  the  Lord  Ordinary 
and  Lord  Young  agree  with  the  view  which  I,  in  the  end,  think 
right."  Such  an  oversight  is  no  doubt  highly  excusable,  but  surely 
it  is  worth  the  while  of  those  who  are  responsible  for  the  correct- 
ness of  the  English  Law  Eeports  to  have  them  accurate  even 
in  so  trifling  a  matter  as  the  names  of  the  judges  of  the  "  Court  of 
Sessions." 

The  question  was  not  allowed  to  rest  here,  for  a  short  time 
afterwards  the  case  of  Johnson  &  Reay  v.  Nicholl  &  Son  came  up 
before  the  same  Division,  and  the  doctrine  laid  down  in  the  West 
Stockton  case  received  what  may  be  called  its  finishing  touches. 
The  facts  were  indeed  slightly  different,  and  relying  on  this 
difference,  the  defenders  endeavoured  to  show  that  the  rule  for- 
merly laid  down  should  not  be  applied  here.  They  were  unsuc- 
cessful, however,  the  Court  again  holding  that  they  must  accept 
the  iron  offered.  Though  expressly  recognising  the  case  to  be 
governed  by  the  previous  decision.  Lord  Craighill,  who  had  taken 
the  place  of  Lord  Gifford,  delivered  an  opinion  in  support  of  the 
judgment,  which  must  be  held  to  express  his  independent  view. 
Its  reasoning  is  chartwterized  by  Lord  Justice  Bramwell  as  "  un- 
answerabla" 

So  stood  the  law  in  Scotland.  The  "Court  of  Sessions"  had 
trampled  on  the  rights  of  the  unhappy  purchasers  when  they 
bethought  themselves  of  appealing  for  justice  to  the  Courts  across 
the  Border.  Accordingly  Messrs.  Eaylton,  Dixon,  &  Co.,  a  firm  of 
shipbuilders  in  Middlesborough,  who  had  a  contract  with  Johnson 
&  Reay,  mutatis  mtUandis,  in  precisely  the  same  terms  as  that  of 
NichoU  &  Son,  invited  the  manufacturers  to  make  good  their  claim 
according  to  the  law  of  England.  Johnson  &  Eeay  accepted  the 
invitation,  and  the  case  was  tried  at  the  last  Spring  York  Assizes 
before  Mr.  Justice  Manisty.  The  defendants  admitted  that  the 
plates  would  be  substantially  as  good  as  if  manufactured  by  the 
plaintiffs,  but  they  insisted  that  they  had  a  right  to  plates  of  the 
plaintiffs'  own  manufacture,  and  offered  to  prove  that  in  the  iron 
trade  there  is  a  custom,  that  under  a  contract  between  a  manu- 
facturer of  iron  plates  and  a  customer  for  the  supply  of  plates,  the 
seller  must,  in  the  absence  of  stipulation  to  the  contrary,  supply 
plates  of  bis  own  make.  This  was  refused,  as  contradicting  the 
terms  of  the  written  contract,  and  the  learned  judge  being  of 
opim'on  that  the  contract  did  not  import  that  the  iron  plates 
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should  be  of  the  plaintiffs'  own  manufacture,  gave  judgment  in 
their  favour.  The  defendants  appealed,  and  the  Court  of  Appeal 
reversed  this  judgment,  holding  unanimously  that  the  evidence  as 
to  a  custom  of  the  iron  trade  had  been  improperly  rejected,  and 
that  the  defendants  were  at  least  entitled  to  a  new  trial.  It  was 
further  held,  by  a  majority  (Bramwell,  L.J.,  dissenting),  that  even 
without  such  evidence  the  defendants  were  entitled  to  succeed,  as 
the  contract  implied  that  the  plates  to  be  supplied  should  be  of 
the  manufacture  of  the  plaintifls. 

The  facts  being  practically  the  same  so  far  as  the  general 
principle  of  law  is  concerned,  the  three  cases  may  be  discussed 
together.  It  will  be  convenient  at  the  outset  to  dismiss  the 
question  as  to  the  existence  of  any  custom  in  the  iron  trade, 
whether  in  favour  of  one  side  or  the  other.  In  the  West  Stockton 
case  it  can  hardly  be  said  to  have  been  established  that  it  is 
customary  for  one  manufacturer  to  supply  the  plates  of  another, 
while  in  Johnson  v.  Baylton,  although  the  evidence  of  a  custom 
of  an  opposite  kind  was  refused,  the  idea  of  leading  it  at  all  was 
clearly  an  afterthought;  and  Lord  Justice  Bramwell  probably 
gauged  its  effect  correctly,  had  it  been  allowed,  when  he  said, 
"I  have  a  strong  opinion  that  any  evidence  that  may  be  given 
in  support  of  this  alleged  custom  would  be  evidence  to  show 
that  whenever  any  one  orders  goods  of  a  maker  he  expects  that 
maker's  make.  That  of  course  would  not  be  enough."  Taking  it, 
then,  that  no  custom  exists,  the  only  other  questions  which  arose 
were  these,  viz.  first,  the  question  of  fact,  whether  or  not  the  terms 
of  the  contract  contained  the  stipulation  that  the  goods  sold  should 
be  of  the  seller's  own  manufacture ;  and  secondly,  the  question  of 
law,  whether,  assuming  the  contract  to  be  absolutely  silent  on  the 
point,  such  a  stipulation  should  be  implied  from  the  nature  of  the 
contract  In  regard  to  the  first  question,  the  judges  in  both 
Courts  may  be  said  to  have  held  unanimously  that  the  purchasers 
were  not  entitled  to  refuse  the  plates  tendered  from  any  construc- 
tion to  be  put  on  the  terms  of  the  contract,  and  it  was  only  as  to 
the  second  and  more  important  question  that  any  difference  of 
opinion  arose.  It  seems  extraordinary  that  so  important,  and  one 
would  imagine  so  elementary,  a  question  in  mercantile  law  had 
never  been  decided  before,  yet,  as  Lord  Justice  Cotton  observed, 
there  was  no  authority  either  in  the  decided  cases  or  the  text- 
books on  the  subject.  The  question  was  therefore  discussed  on 
principle,  and  we  have  seen  that  the  result  was  a  serious  conflict 
of  judicial  opinion,  the  decision  of  the  Court  of  Session  being 
directly  opposed  to  that  of  the  English  Court  of  Appeal,  though 
neither  Court  was  unanimous.  Up  to  a  certain  point,  however, 
notwithstanding  the  great  difference  in  the  result,  not  only  both 
Courts  but  all  the  judges  agreed.  They  all  agree  that  where  the 
manufacturer  has  a  peculiar  make,  a  brand  known  in  the  market, 
even  if  he  has  a  known  name,  or  if  it  can  be  supposed  that  there 
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is  any  pretium  affedianis,  he  is  bound  to  supply  goods  of  his  own 
make,  even  if  there  be  no  stipulation  to  that  effect  in  the  contract. 
Where  the  conflict  of  opinion  commences  is  when  none  of  these 
elements  are  present,  where  the  article  sold  has  no  special  repute, 
or  name,  or  other  distinction,  but  is  such  that  one  maker's  make 
is  as  good  as  another's.  The  majority  of  the  English  judges,  and 
Lord  Young,  held  that  the  rule  is  absolute,  and  subject  to  no 
exception,  that  every  manufacturer,  dealing  as  such,  is,  in  the 
absence  of  stipulation  or  custom  to  the  contrary,  bound  to  supply 
goods  of  his  own  manufacture.  The  majority  of  the  Scottish  judges, 
and  Lord  Justice  Bramwell,  held  that  in  certain  circumstances  an 
exception  should  be  recognised,  and  that  if  there  is  no  peculiarity 
in  the  make  or  quality  of  the  goods,  the  manufacturer  may  tender 
those  of  another  maker. 

The  difference  of  opinion  on  the  Bench  is  the  best  proof  that 
much  may  be  said  on  both  sides,  and  that  it  is  hazardous  to 
express  any  preference.  On  the  whole,  however,  we  venture  to 
think  that  the  view  taken  by  the  majority  of  the  Scottish  judges, 
and  Bramwell,  LJ.,  is  the  correct  one.  When  parties  have  reduced 
a  contract  to  writing,  thus  showing  that  it  was  entered  into  with  a 
certain  amount  of  deliberation,  the  law  has  always  been  slow  to 
insert  a  term  which  the  parties  might  have  put  in  for  themselves, 
and,  as  Lord  Justice  Bramwell  remarks,  this  "  ought  never  to  be 
done  without  some  most  cogent  consideration."  Now,  is  there 
any  such  "  cogent  consideration "  in  this  case  ?  One  can  easily 
understand  why  an  order  for  a  pianoforte  from  Erard  or  CoUard 
implies,  though  the  condition  be  not  expressed,  that  the  article 
is  to  be  of  the  manufacturer's  own  make.  The  make  is 
different  from  that  of  other  manufacturers,  and  the  maker's 
name  gives  the  article  a  certain  value  in  the  market.  That 
is  the  reason,  and  apparently  the  sole  reason,  for  importing  any 
unexpressed  stipulation  into  the  contract  But  in  the  present 
case  this  reason  is  entirely  absent.  The  goods  sold  were 
admitted  to  be  in  no  way  peculiar  either  in  make  or  as  to  the 
manufacturer's  name.  On  the  contrary,  the  contract  stipulated  for 
a  certain  standard  quality,  and  the  purchasers  admitted  that  though 
they  got  iron  of  another  manufacturer,  they  would  get,  so  far  as 
quality  and  value  was  concerned,  exactly  what  was  contracted  for. 
The  addition  of  an  implied  term  to  the  contract,  that  the  goods 
shall  be  of  the  manufacturer's  own  manufacture,  can  only  be  justified 
on  the  ground  that  the  purchaser  cannot  reasonably  be  supposed  to 
have  gone  to  the  manufacturer  on  any  other  footing.  But  is  it  not 
rather  unreasonable  to  hold  that  without  any  rational  or  definite 
motive  the  purchaser  should  invariably  select  a  manufacturer 
because  he  relies  on  getting  the  manufacturer's  own  goods  ?  Ex 
hypothesi  there  is  no  peculiarity  either  in  the  make  or  quality,  and 
the  purchaser  must  be  assumed  to  know  this  when  he  enters  into 
the  contract     What  reason,  then,  has  he  for  relying  on  getting  the 
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manufacturer's  goods  ouly  ?  The  meaning  of  the  decision  of  the 
English  Court  of  Appeal  is  simply  this,  tbit  whether  rationally  or 
irrationally,  he  always  has  such  a  relianca  We  think  this  is  going 
too  far,  and  that  a  purchaser  is  not  always  impelled  to  buy  from  a 
manufacturer  because  he  relies  on  getting  his  make  only.  If  a 
number  of  business  men  were  asked  the  question,  they  would  say 
that  they  go  to  a  particular  manufacturer  in  many  cases  without  a 
thought  as  to  whose  goods  they  were  to  be  supplied  with,  and  with- 
out any  reliance  whatever  upon  getting  the  manufacturer's  own 
make.  Lord  Justice  Brett  seems  to  have  been  conscious  of  this 
difficulty,  for  he  says,  "  If  there  be  no  such  contract  as  is  suggested, 
a  manufacturer  under  the  stated  circumstances  may  supply  goods 
not  manufactured  by  himself,  inferior  to  his  own  usual  manu- 
facture." He  then  attempts  to  justify  the  reasonableness  of  assum- 
ing that  the  purchaser  always  has  this  reliance  by  holding  out  this 
alternative  consequence.  With  all  respect,  we  think  his  Lordship's 
observations  on  this  matter  are  somewhat  unfounded,  for  it  is 
difficult  to  see  how  a  purchaser  could  be  prejudiced  in  the  way 
suggested.  His  interests  seem  sufficiently  guarded  by  this  condition, 
that  the  goods  tendered,  by  whomsoever  manufactured,  must  be  of 
the  quality  stipulated  for  by  the  contract ;  and  if  he  can  show  that 
there  is  any  peculiarity  about  the  goods  which  gives  him  a  real 
interest  in  refusing  them  when  not  of  the  seller's  own  manufacture, 
the  Court  will  not  oblige  him  to  accept  them.  Moreover,  if  he 
does  rely  on  getting  the  manufacturer's  own  goods,  whether  with 
or  without  reason,  he  can  always  insert  a  stipulation  to  that  effect 
by  the  use  of  a  single  word,  and  it  seems  more  equitable  and  also 
more  convenient  to  lay  this  burden  on  him  than  to  compel  the 
seller  to  introduce  a  contract  reserving  the  right  to  tender  the  goods 
of  other  manufacturers.  There  are  undoubtedly  very  many  manu- 
facturers who  turn  out  articles  which  from  their  nature  do  not  and 
cannot  possess  any  peculiarity  or  any  superiority  over  similar 
articles  manufactured  by  other  makers,  and  it  does  seem  a  some- 
what arbitrary  proposition  to  hold  that  the  Court  will  not  inquire 
into  the  nature  or  quality  of  the  articles  at  all,  but  will  in  all  cases 
compel  the  manufacturer  to  supply  those  of  his  own  make.  The 
nature  and  quality,  we  think,  are  in  some  respects  the  most 
important  feature  of  the  contract  Any  one  who  contracts  with  a 
manufacturer  as  such  knows,  or  ought  to  know,  what  sort  of  goods 
he  manufactures,  and  if  he  knows  that  they  differ  in  no  respect 
from  the  goods  of  other  manufacturers,  there  is  no  hardship  in 
making  him  accept  another  manufacturer's  goods,  provided  they 
satisfy  the  contract  as  to  quality.  To  hold  otherwise  would  be  to 
lay  down  a  hard  and  fast  rule,  which  undoubtedly  would  work 
unjustly  in  many  cases,  and  which  would  be  in  practice  very 
inconvenient. 
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The  case  of  Christism  v.  WBride  (Oct.  25,  19  S.  L.  E.  19)  has 
raised  the  question,  if  question  it  can  now  be  called,  of  the  legality  of 
lotteries.  It  is  one  of  considerable  public  interest  in  connection 
with  the  ever-increasing  number  of  bazaar  and  charity  fairs  whicTi 
are  held.  Lord  Young  referred  to  the  instructions  which  Crown 
authorities  receive  to  put  a  stop  to  lotteries.  They  feel  no  little 
difficulty  in  doing  this,  and  at  the  same  time  countenancing,  or  at 
all  events  tolerating,  bazaars.  A  legal  official  is  sometimes  invited 
to  open  such  a  bazaar  by  a  speech  in  which  he  must  express  every 
wish  for  the  success  of  the  proceedings  to  follow,  while  his  wife  or 
sister  is  perhaps  busily  engaged  in  securing  tickets  for  a  raffle,  and 
he  himself  in  all  probability  will  proceed  to  afford  active  assistance. 
And  yet  upon  the  following  day  the  fiscal  may  report  that  a  serious 
breach  of  the  law  has  been  committed  by  means  of  some  lottery. 

It  seems  on  all  hands  agreed  that  the  holders  of  lotteries  and  raffles 
shall  not  in  the  ordinary  case  be  punished  for  their  offence.  They 
are,  in  fact,  winked  at,  except  in  some  glaring  case  which  it  is  feared 
may  lead  to  a  corruption  of  the  public  morals.  Eaffles  for  religious 
and  charitable  purposes  are  certainly  looked  upon  very  favour- 
ably by  officers  of  the  law.  Indeed,  except  where  there  is  some 
outburst  of  sectarian  spite,  no  objection  is  ever  raised  against  them. 
Such  outbursts,  however,  occasionally  take  place.  The  Eoman 
Catholics  are  peculiarly  fond  of  lotteries.  They  are  for  ever 
attracting  Protestants  with  the  chance  of  winning  a  pony  carriage 
and  pair  of  ponies,  offered  in  the  interests  of  some  "  Little  Sisters," 
or  some  other  order  of  devotees.  Then  the  keen  scent  of  the 
Scottish  Beformation  Society  is  roused,  and  a  letter  from  their 
secretary  reaches  the  Lord  Advocate,  who  politely  answers  to  the 
effect  that  lotteries  are  distinctly  illegal.  But  the  ponies  continue 
to  be  raffled  for  all  the  same.  The  machinery  of  the  law  seems  to 
get  out  of  working  order  when  it  is  used  for  the  suppression  of 
lotteries. 

The  lottery  in  M'Bride's  case  was  one  of  a  kind  well-known 
amongst  the  lower  orders.  A  trotting  pony  was  to  be  sold  in  the 
interests  apparently  not  of  any  saintly  community,  but  of  Charles 
M'Bride,  residing  in  Edinbui^h.  The  mode  adopted  was  by  a 
subscription  sale  on  the  Art  Union  principle,  or  in  other  words,  by 
a  lottery.  William  Christison  purchased  a  ticket,  which  proved  to 
be  the  winning  one,  but  upon  application  M'Bride  refused  to  deliver 
up  the  pony.  Hence  an  action  in  the  Sheriff  Court  of  Edinburgh, 
when  the  defender  took  the  plea  that  as  lotteries  were  illegal,  the 
petition  oi^ht  to  be  dismissed.  After  a  proof  (why  evidence 
should  have  been  led  does  not  appear)  the  Sheriff-Substitute 
sustained  this  plea.  In  his  interlocutor  he  found  *'  (1)  that  lotteries 
are  illegal  and  pwia  illicUa,  except  when  expressly  declared  legal 
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by  statute;  (2)  that  the  transaction  on  which  the  pursuers  claim 
is  founded  is  not  within  any  such  statutory  exception/'  Upon 
appeal  this  judgment  was  affirmed,  although  Lord  Young  remarked, 
"  I  do  not  entertain  any  opinion  on  the  question  whether  a  lottery 
for  pictures  or  a  pony  is  illegal  in  the  sense  of  punishable,  or  that 
it  is  competent  to  put  a  stop  to  such  by  interdict  as  contra  banos 
inorea,  I  know  that  there  are  various  opinions  on  this  question, 
and  therefore  in  giving  my  opinion  here  against  this  lottery  I 
merely  give  it  to  this  extent,  that  an  action  founded  on  it  as 
medium  condudendi  cannot  be  sustained  here  or  in  the  SheriflF 
Court." 

Lord  Young  does  not  say  that  such  a  contract  is  illegal  under 
any  statute,  he  seems  to  have  rather  gone  upon  the  principle  that 
the  Courts  of  law  are  not  intended  for  the  disposal  of  disputes  of 
such  a  character,  but  at  the  same  time  he  expresses  his  approval 
of  the  Sheriff-Substitute's  judgment.  The  latter  founded  upon  42 
Geo.  III.  c.  119.  It  seems  doubtful,  however,  whether  this  statute 
applies  to  Scotland.  But  the  later  Acts  (6  and  7  Will.  IV.  c.  66,  8 
and  9  Vict.  c.  74)  do,  and  would  appear  to  render  all  such  lotteries 
illegal. 

The  pursuer  founded  upon  the  cases  of  Graham  (Feb.  5,  1848, 
10  D.  646)  and  Cald&r  (July  20,  1871,  9  MacpL  1074).  The  first 
of  these  cases  related  to  a  coursing  match,  the  second  to  a  horse- 
race, and  they  raise  a  nice  distinction  between  deciding  which  dog 
or  horse  has  won,  and  settling  disputes  concerning  the  prizes  after 
the  events  have  come  off.  Thus  in  Oraham's  case  the  learned 
judges  seem  clearly  of  opinion  that  they  could  not  have  decided 
upon  Violet's  claims  as  the  winner,  but  she  having  admittedly 
won,  they  were  warranted  in  determining  who  was  to  benefit  by 
her  success.  But,  as  is  pointed  out  by  the  Sheriff-Substitute, 
Christison  could  not  set  up  these  cases  as  authorities  in  his  favour, 
because  of  the  element  of  illegality  which  distinguishes  a  lottery 
from  a  coursing  match  or  race.  Even  if  the  fact  of  his  being  the 
holder  of  the  winning  number  had  been  admitted,  the  pa/^um 
illicitum  out  of  which  his  claim  arose  acted  as  a  bar  to  the  success 
of  his  petition. 

The  law  upon  this  subject  of  lotteries  is  evidently  in  a  most 
unsatisfactory  condition.  It  is  doubtful  whether  all  the  benevolent 
ladies  and  gentlemen  who  take  part  in  raffles  are  not  liable  to  be 
dealt  with  as  vagabonds.  A  special  Act  of  Parliament  has 
exempted  those  who  take  part  in  Art  Unions  from  the  pains  and 
penalties  to  which  they  may  have  rendered  themselves  liable  as 
persons  "  concerned  in  lotteries,  little  goes,  and  unlawful  games." 
Why  not  exempt  the  promoters  of  charity  fairs,  who  at  present 
violate  the  law  right  and  left,  with  impunity  to  themselves,  doubt- 
less, in  so  far  as  penalties  go,  but  at  the  risk  of  a  serious  injury  to 
their  morals  ? 
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It  is  now  upwards  of  a  quarter  of  a  century  since  the  passing  of 
the  Mercantile  Law  Amendment  (Scotland)  Act,  1856  (19  and  20 
Vict  a  60),  and  it  might  have  been  supposed  that  after  so  long 
a  period  there  was  little  room  for  doubt  as  to  the  meaning  of  any 
of  its  leading  provisions.  It  is  true  that  the  Court  of  Session  has 
usually  refrained  from  applying  the  Act  if  the  case  could  possibly 
be  disposed  of  by  the  common  law,  and  to  some  extent  judges  in 
the  inferior  Courts  have  had  to  interpret  it  or  misinterpret  it  for 
themselves.  Still  it  hais  happened  occasionally  that  a  case  has 
absolutely  required  an  expression  of  judicial  opinion,  and  sheriffs 
have  of  course  loyally  followed  any  interpretations  so  furnished  to 
them.  Thus  the  first  section,  which  introduces  the  most  important 
amendment  on  the  common  law  in  regard  to  the  rights  of  a  buyer 
to  goods  sold  but  not  delivered,  has  been  the  subject  of  interpret- 
ation in  more  than  one  case ;  and  although  the  opinions  of  the 
judges  of  the  Court  of  Session  have  not  been  quite  harmonious, 
the  decided  preponderance  of  judicial  opinion  restricted  its  appli- 
cation to  a  veiy  limited  class  of  casea  A  recent  decision,  however, 
in  the  House  of  Lords  {M'Bain  v.  Wallace  A  Co,,  July  27,  1881, 
6  L  R  App.  Ca.  588)  seems  to  upset  completely  the  commonly- 
received  interpretation,  though  it  will,  we  believe,  be  received  with 
general  satisfaction  by  the  profession.  As  the  judgment  of  the 
Court  of  Session  in  the  case  (which  proceeded  on  the  common  law 
and  not  on  the  statute)  was  affirmed,  and  it  scarcely  appears  on 
the  fiice  of  the  report  that  the  noble  Lords  were  superseding  the 
interpretation  that  had  been  generaUy  placed  on  this  section  by 
eminent  judges  in  the  Court  of  Session,  it  may  be  convenient  for 
us  to  point  out  to  our  readers  what  meaning  has  hitherto  been 
usually  given  to  this  section,  and  what  is  the  more  liberal  inter- 
pretation now  authoritatively  given  to  it 

The  occasion  of  the  passing  of  the  Act  was  of  course  the  diver- 
gence of  the  laws  of  England  and  Scotland  in  various  "  matters  of 
common  occurrence  in  the  course  of  ti'ade."  Of  these  the  most 
important  in  regard  to  the  sale  of  goods  arose  in  the  case  of  the 
bankruptcy  of  the  seller  before  he  had  delivered  the  goods.  The 
three  first  sections  of  the  Act  deal  with  this.  In  England  the 
purchaser  of  coods  became  the  owner  by  the  mere  completion  of 
the  consensuiu  contract  of  sale ;  and  if  he  paid  or  tendered  the 
price,  he  could  enforce  delivery  alike  from  a  solvent  or  a  bankrupt 
seUer.  In  Scotland  the  purehaser  only  became  owner  on  delivery 
of  the  ^[oods ;  and  though  he  could  enforee  delivery  from  a  solvent 
seller,  if  the  seller  had  become  bankrupt  he  could  not  enforee 
delivery  against  his  creditors  even  if  he  nad  paid  the  price.  His 
only  and  very  inadequate  remedy  was  to  rank  as  a  creditor  for  the 
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damage  he  had  sustained.  Thus  if  a  merchant  had  sold  one  parcel 
of  goods  to  a  purchaser  in  Scotland,  and  the  goods  were  lying  in 
Scotland  ready  for  delivery,  and  another  parcel  to  a  purchaser  in 
England,  and  this  latter  parcel  was  lying  in  England  ready  for 
delivery,  and  had  received  payment  in  either  case,  the  Scottish 
purchaser  could  only  rank  on  the  seller  s  estate  if  he  became  bank- 
rupt before  delivery,  while  the  English  purchaser  could  enforce 
delivery  of  his  parcel  of  goods.  It  is  not  surprising  that  such  a 
result  was  felt  to  be  inequitable ;  and  though  a  stray  judge  of  the 
Court  of  Session  may  be  found  to  regard  the  Scottish  law  as  the 
more  consistent  with  justice,  the  general  opinion  both  of  lawyers 
and  merchants  favoured  the  assimilation  of  the  Scottish  to  the 
English  law  in  this  respect 

The  assimilation  was  eflFected  by  the  first  section  of  the  Act, 
which  provides  that  "  where  goods  have  been  sold,  but  the  same 
have  not  been  delivered  to  the  purchaser,  and  have  been  allowed 
to  remain  in  the  custody  of  the  seller,  it  shall  not  be  competent  for 
any  creditor  of  such  seller  after  the  date  of  such  sale  to  attach 
such  goods  as  belonging  to  the  seller  by  any  diligence  or  process  oft 
law,  including  sequestration,  to  the  effect  of  preventing  the  pur- 
chaser or  others  in  his  right  fix)m  enforcing  delivery  of  the  same ; 
and  the  right  of  the  purchaser  to  demand  delivery  of  such  goods 
shall,  from  and  after  the  date  of  such  sale,  be  attachable  by,  or 
transferable  to,  the  creditors  of  the  purchaser."  It  might  have  been 
supposed  that  this  section  is  sufficiently  broad  in  its  terms  to 
cover  every  case  of  real  sale  of  a  specific  article  remaining  unde- 
livered in  the  hands  of  the  seller,  though  doubtless  in  exceptional 
cases  where  the  seller  had  been  allowed  to  remain  in  possession  of 
the  article  mala  fide,  and  with  the  effect  of  deceiving  third  parties, 
the  purchaser  might  be  barred  from  maintaining  his  right  to 
delivery.  But  a  much  narrower  interpretation  has  been  generally 
given  to  the  words  of  the  statute,  as  will  be  seen  bom  the  following 
cases. 

In  Sim  V.  GraTvt  (June  3, 1862,  24  D.  1033)  the  question  was 
as  to  the  application  of  the  statute  in  the  case  of  a  mare  which  the 
seller  had  bound  himself  in  writing  to  deliver  at  any  time  when 
required.  The  Court  were  of  opinion  that  the  full  use  of  the  mare 
and  the  power  to  sell  her,  so  long  as  undelivered,  had  by  arrange- 
ment been  left  with  the  seller,  and  it  is  not  surprising  that  they 
refiised  to  apply  the  Act  to  a  case  where  they  did  not  think  there 
had  been  a  real  sale  at  alL  But  their  opinions  as  to  the  meaning 
of  the  section  of  the  statute  show  that  they  considered  its  appli- 
cation limited  to  the  case  of  goods  left  with  the  seller  for  the  mere 
purpose  of  custody.  Lord  Cowan  says,  "  The  statute  provides  for 
the  case  of  the  custody  remaining  with  the  seller — meaning  that 
custody  for  the  safety  and  preservation  of  the  thing  sold  which  the 
seller  behoves  to  have  when  the  delivery  is  not  intended  to  be 
inmiediate,  and  some  time  elapses  between  the  sale  and  the  actual 
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transference  of  the  corptia  of  the  thing  sold"  And  Lord  Neaves 
says,  "  I  think  the  Legislature  must  be  taken  to  have  meant  the 
provision  to  apply  only  to  a  case  of  proper  sale  and  proper  custody." 
The  Lord  Justice-Clerk  (Inglis)  substantially  expresses  the  same 
view,  though  he  and  Lord  Benholme  rest  their  opinion  more  on 
"custody,"  as  excluding  beneficial  use  and  enjoyment,  and  the 
former  also  on  the  state  of  possession  disclosed  in  the  case  being 
inconsistent  with  a  personal  contract  of  sale.  A  similar  opinion  will 
be  found  expressed  by  Lord  Deas  in  Edmond  v.  Mowat  (7  M.  59). 

If  the  section  applies  only  to  the  case  where  the  article  sold  is 
left  with  the  seller  for  mere  custody,  manifestly  it  has  no  application 
in  the  case  of  an  article  left  with  the  seller  for  some  ftirther  opera- 
tion to  be  performed  on  it,  or  an  article  purchased  in  an  unfinished 
state  and  left  with  the  maker  for  completion.  In  Wylie  & 
Lochhead  v.  Mitchell  (Feb.  17,  1870,  8  M.  552)  a  coachbuilder 
contracted  to  build  a  hearse  for  an  undertaker,  the  latter  binding 
himself  to  iumish  certain  portions  of  the  materials.  The  under- 
taker performed  his  part,  and  after  the  incorporation  of  the  material 
furnished  by  him,  but  before  the  hearse  had  been  completely 
finished,  the  coachbuilder  became  bankrupt.  The  undertaker 
attempted  to  enforce  delivery.  The  case  was  disposed  of  at  com- 
mon law  with  a  most  elaborate  judgment  on  the  principles  of 
common  property,  apect/ica^io,  joint  production,  industrial  accession, 
and  the  like ;  but  neither  judges  nor  counsel  seem  to  have  con- 
sidered the  Act  applicable.  Lord  Einloch  says,  "  The  enactment 
applies  only  to  the  case  where  the  article  has  been  ready  for 
delivery  and  left  with  the  seller  for  mere  custody,  and  is  inappli- 
cable to  the  case  of  an  unfinished  article  remaining  with  the  seller 
for  the  purpose  of  being  completed." 

But  in  Orr'8  Trustee  v.  Tullia  (July  2,  1870,  8  M.  936)  Lord 
Justice-Clerk  Moncreiff  expresses  his  opinion  in  favour  of  a  much 
more  liberal  interpretation,  and  this  opinion  has  now  in  effect  been 
indorsed  by  the  House  of  Lords,  though  it  has  been  unsupported  in 
the  Court  of  Session.  The  proprietor  of  premises  let  as  a  printing 
office  bought  the  plant  and  types  from  his  tenant,  and  granted  him 
a  new  lease  of  the  premises  with  the  use  of  the  plant  and  types. 
After  some  years  the  tenant  was  sequestrated,  and  his  trustee 
claimed  the  plant,  etc.  It  was  held  that  at  common  law  there  had 
been  delivery,  the  proprietor  being  in  possession  through  his  tenant. 
But  on  the  alternative  view  that  there  had  been  no  delivery  the 
Lord  Justice-Clerk  thought  the  Act  applied :  "  There  are  only  two 
conditions  necessary  to  mtroduce  the  remedy  of  the  statute— (1) 
a  completed  contract  of  sale ;  (2)  that  the  subject  sold  has  been 
allowed  to  remain  in  the  custody  of  the  seller.  In  every  case  in 
which  these  two  conditions  unite  the  statute  applies.  In  this  case 
there  was  a  completed  contract  of  sale ;  and  if  the  TOods  were  not 
delivered,  they  were  allowed  to  remain  in  the  custody  of  the  seller. 
I  think  the  dicta  in  the  case  of  Sim  have  been  entirely  misappre- 
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hended."  But  though  Lord  Neaves  hesitated  as  to  whether  the  Act 
might  not  apply,  Lorn  Cowan  evidently  maintained  his  former  views. 
Lorn  Giffoni,  who  was  Lord  Ordinary  in  the  case,  thought  the 
statute  inapplicable. 

The  last  case  in  which  the  statute  has  been  construed  is  the  case 
of  M'Meekin  v.  Rosa  (Nov.  22,  1876,  4  Ret  154).  A  shipbuilder 
had  sold  the  scrap  iron  lying  in  his  yard  and  the  scrap  iron  which 
should  be  produced  during  a  certain  period  It  was  held  that 
the  purchaser  could  not  en&rce  delivery  after  the  seller's  seques- 
tration. Lord  President  Inglis  says,  "  The  question  is,  Is  that  a 
sale  in  the  sense  of  the  first  section  ojf  the  Mercantile  Law  Amend- 
ment Act?  I  am  of  opinion  it  is  not  In  the  first  place,  the 
subject  is  not  a  specific  corpvSy  and  therefore  in  purchasing  the 
pursuer  acquired  no  jua  ad  rem  apecificam.  In  the  second  place, 
it  is  plain  that  the  delay  in  delivery  arose  fix)m  the  nature  of  the 
contract  itself,  and  did  not  accidentally  arise  from  any  carelessness 
or  want  of  precaution."  And  after  quoting  sec.  1,  he  proceeds, 
"  That  is  the  only  case  where  this  Act  applies,  and  what  is  contem- 
plated there  is  a  present  sale  in  the  ordinary  sense  whereby  the 
seller  is  under  an  immediate  and  present  obligation  to  deliver  a 
specific  corpus.  The  buyer,  on  the  other  hand,  is  under  an  obliga- 
tion to  pay  an  ascertained  price  while  the  goods  are  allowed  to 
remain,  or  happen  to  remain,  in  the  custody  of  the  seller  contrary 
to  the  spirit  of  the  contract,  which  contemplates  immediate  delivery. 
Any  other  construction  of  the  clause  would  lead  to  strange  conse- 
quences." 

So  stood  the  judicial  interpretation  of  the  section  till  the  case  of 
M'Bain  v.  Wallace  <k  Co,  above  referred  to.  It  is  certainly  curious 
that  an  authoritative  interpretation  by  the  House  of  Lords  has  at 
length  been  elicited  in  a  case  relating  to  the  only  article  of  com- 
merce that  was  generally  believed  to  have  no  occasion  to  call  in 
the  Mercantile  Law  Amendment  Act  to  supplement  non-delivery. 
Whv  an  unfinished  ship  in  the  hands  of  the  builder  could  be  sold 
to  the  eflfect  of  completely  vesting  the  purchaser  in  the  property 
without  delivery,  and  an  unfinished  carriage  or  hearse  probably 
could  not,  is  now  a  question,  as  Lord  Watson  says,  of  only  anti- 
quarian interest,  though  it  was  very  far  bom  being  so  before  this 
case  of  M'Bain  v.  Wallace  &  Co,  But  such  was  the  generally- 
received  doctrine  in  the  matter.  The  fiswits  of  the  case  are  these. 
Wallace  &  Co.  had  agreed  to  make  advances  to  Honey,  a  ship- 
builder (represented  in  the  case  by  his  trustee  M'Bain),  on  the 
security  of  a  ship  nearly  completed,  provided  Honey  would  enter 
into  an  absolute  contract  of  sale  of  the  vessel  A  contract  of  sale 
was  accordingly  executed  in  writing,  by  which  Honey  agreed  to 
complete  and  deliver  to  Wallace  &  Co.  the  vessel  for  a  price  to  be 
paid  in  two  instalments,  with  power  to  Wallace  &  Co.,  in  the  event 
of  Honey  failing  to  complete  the  vessel,  to  enter  into  possession  of 
the  vessel  and  complete  it  or  sell  it     The  price  was  paid,  but 
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Roney  was  sequestrated  before  the  vessel  was  finished  or  delivered. 
There  was  an  attempt  on  the  part  of  Roney's  trustee  to  show  that 
Roney  had  been  allowed  so  to  deal  with  the  vessel  after  the  sale  as 
to  create  a  reputed  ownership  in  him ;  but  in  this,  in  the  opinion  of 
the  Court,  he  failed.  The  Second  Division  of  the  Court  of  Session 
(Jan.  7, 1881, 8  Ret  360)  disposed  of  the  case  solely  on  the  common 
law,  considering  that  since  the  case  o{  Simpson  v.  DuTicanson  (Mor. 
14204)  there  was  no  doubt  that  the  transference  of  the  property  of  a 
ship  in  the  course  of  being  built  was  an  exception  to  the  general  rule 
requiring  delivery  in  order  to  pass  the  property  upon  a  sale.  The 
statute  does  not  seem  to  have  been  referred  to.  In  the  House  of 
Lords  Rone/s  trustee  endeavoured,  not  without  success,  to  shake 
the  authority  of  Simpson  v.  Duncanson,  and  maintained  that  the 
statute  could  not  be  applied,  (1)  because  there  was  no  contract  of  sale 
in  reality,  but  merely  a  security  arrangement ;  (2)  that  sea  1  only 
applied  to  a  real  sale  of  a  specific  article  ready  for  delivery  and  com- 
pleted ;  and  (3)  that  it  did  not  apply  where  the  goods  are  left  in  the 
seller  s  custody  at  his  order  and  disposition.  But  the  House  held  that 
though  security  for  money  was  the  object  of  the  sale,  yet  there  was 
a  bondjide  sale  in  fact  and  intent,  unaccompanied  by  delivery,  and 
so  that  every  condition  of  the  statute  was  fulfilled  Lord  Chan- 
cellor Selbome  says,  "  The  statute  does  not  say  that  there  being  a 
sale,  that  is  to  be  taken  out  of  the  operation  of  the  statute,  because 
the  parties  have  some  fiirther  contract,  or  agreement,  or  under- 
standing iTUer  86  with  regard  to  the  subject  of  the  sale."  Lord 
Blackburn's  opinion  deserves  most  careftil  perusal,  coming  as  it 
does  firom  one  almost  equally  well  acquainted  with  the  theories  of  the 
civil,  the  Einglish,  and  the  Scottish  laws  re^rding  sala  We  are 
afraid  he  expresses  the  real  cause  of  the  vacillating,  and  frequently 
erroneous,  interpretations  of  the  statute  by  Scottish  judges  when 
he  says,  "  It  is  almost  as  important  in  construing  that  Act  to  know 
what  was  the  English  law  as  to  know  what  was  the  Scotch  law."  His 
Lordship,  after  explaining  the  general  principles  of  the  law  of  either 
country,  proceeds  to  refer  to  the  meaning  of  the  words  "  allowed  to 
remain  in  the  custody  of  the  seller."  He  says,  ''  An  attempt  has 
been  made  to  give  a  meaning  to  those  words  in  which  I  cannot 
agree.  I  think  that  when  you  take  the  existing  law  of  England 
and  Scotland,  as  I  have  mentioned,  and  see  what  was  the  object  of 
the  Legislature  in  using  these  words,  it  is  plain  they  could  not  have 
intended  by  such  words  to  introduce  a  new  and  complicated  diflfer- 
ence  between  the  law  of  England  and  the  law  of  Scotland."  The 
only  qualification  of  the  absolute  right  of  the  purchaser  to  enforce 
delivery  recognised  by  his  Lordship  seems  to  be,  "  If  you  can  show 
that  the  man  who  had  acquired  the  jus  ad  rem  has  allowed  the 
vendor  to  keej)  possession  of  the  goods  in  such  a  way  as  is  quite 
inconsistent  with  the  jus  ad  rem,  it  seems  very  reasonable  indeed 
to  say  that  that  shall  be  considered  as  analogous  to  a  case  of  reputed 
ownership,  and  that  being  so,  the  Mercantile  Law  (Scotland)  Amend- 
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ment  Act  does  not  take  the  goods  out  of  it  It  says  that  delivery 
shall  be  good  to  make  a  contract  of  sale  pass  the  property  as 
against  creditors,  but  it  does  not  say  that  without  delivery  the  pro- 
perty shall  pass,  where  if  there  had  been  delivery,  and  the  goods 
had  been  left  in  this  particular  way  with  the  vendor  afterwards, 
they  would  have  been  made  liable  to  the  diligence  of  his  creditors." 
Lord  Watson  puts  the  question  on  a  very  clear  footing:  "The 
Legislature  did  not  enact  that  in  Scotland  the  completion  of  a 
personal  contract  should  pass  the  property  or  have  the  eflFect  of 
delivery;  but  it  did  enact  by  the  first  section  of  the  statute  of  1856 
that,  as  in  a  question  with  the  creditors  of  the  seller,  or  with  the 
trustee  in  the  sequestration  of  the  seller,  the  purchaser  under  a 
personal  contract  of  sale  should  have  precisely  the  same  right  to 
enforce  delivery  of  the  goods  sold  as  he  would  have  had  against  the 
bankrupt  had  he  remamed  solvent"  His  Lordship  quite  recog- 
nises the  same  possible  qualification  as  that  pointed  at  by  Lora 
Blackburn,  where  the  seller  has  been  allowed  to  retain  the  goods 
and  deal  with  them  as  his  own. 

Better  late  than  never,  but  twenty-five  years  is  a  long  time  to 
wait  to  find  out  the  meaning  of  a  leading  clause  in  a  statute 
intended  to  remedy  a  clamant  grievance  arising  in  everyday  trans- 
actions. And  it  is  a  little  unsatisfactory  for  a  Scottish  lawyer  to 
find  that,  to  use  Lord  Blackburn's  words,  it  is  almost  as  important 
in  construing  the  Act  to  know  what  is  the  English  law  as  to  know 
what  is  the  Scottish  common  law  in  the  matter.  It  is  also  some* 
what  mortifying  to  observe  that  the  simplest  way  of  construing 
the  disputed  words  as  to  the  goods  "  having  been  allowed  to  remain 
in  the  custody  of  the  seller"  is  to  treat  them  pro  nan  scriptis,  as  the 
noble  Lords  do  in  effect,  though  not  in  words.  The  words,  occurring 
as  they  do  in  an  Act  applicable  to  Scotland,  are  perhaps  not  mere 
surplusage,  for  a  clause  dealing  with  "  goods  sold,  but  not  delivered," 
might  possibly  have  been  read  in  Scotland,  though  not  in  England, 
as  including  not  merely  sales  of  specific  goods,  but  sales  of  goods 
contracted  to  be  furnished.  Apparently  the  words  in  question 
were  introduced  simply  to  confine  more  clearly  the  application  of 
the  clause  to  proper  sales  of  specific  goods,  including,  of  couree, 
cases  in  which  the  subject  of  the  sale,  though  not  specific  at  the 
time  of  the  sale,  has  been  subsequently  made  specific,  e.g,  by  sep- 
aration from  a  mass,  weighing,  measuring,  etc. ;  in  other  words,  to 
cases  where  there  was  emptio  per/ecta,  i,e.  a  personal  contract  of  sale 
complete  in  every  respect,  even  to  the  passing  of  the  risk. 

It  certainly  will  not  be  possible  for  the  future  to  disregard 
English  decisions  as  to  what  contracts  are  "  bargains  and  sales," 
which  have  the  effect  of  passing  the  property  and  the  risk  to  the 
buyer,  and  what  are  merely  executory  agreements,  leaving  property 
and  risk  with  the  seller;  for  it  is  manifest  that  the  House  of  Lords 
will  apply  the  section  of  the  Act  to  all  cases  where  the  property 
in  the  goods  sold  would  pass  to  the  buyer,  according  to  the  law  of 
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England.  But  the  Scottish  lawyer  will  arrive  at  the  same  result 
if  he  will  consider  the  section  applicable  to  all  cases  where  the 
risk,  according  to  our  law,  has  passed  to  the  purchaser,  or,  which 
is  the  same  thing,  where  the  jvs  ad  rem  specificam  has  passed  to 
him,  or  there  is  emptio  perfecta,  in  the  language  of  the  civilians.  A 
"  bargain  and  sale  "  in  the  English  law,  we  may  explain,  is,  to  use 
the  words  of  Lord  Blackburn,  "  a  contract  for  good  and  valuable 
consideration  to  pass  the  property  in  particular  chattels,"  and  cor- 
responds to  the  eviptio  perfeda  of  the  civil  law.  Scottish  lawyers 
will  find  much  valuable  law  on  what  amounts  to  ernptio  perfecta 
(i.e.  a  complete  personal  contract  of  sale  operating  a  transfer  of  risk 
to  the  purchaser)  in  Hansen  v.  Craig  (Feb.  4,  1859,  21  D.  432). 

Dismissing  from  consideration  exceptional  cases  in  which  the 
purchaser  may  be  barred  from  enforcing  his  right  to  goods  unde- 
livered, by  having  allowed  the  seller  coUusively  to  retain  possession 
of  them  so  as  to  mislead  his  creditors,  on  the  principles  applied  in 
cases  of  reputed  ownership,  the  application  of  the  section  as  settled 
by  this  decision  of  the  House  of  Lords  is  unlimited.  It  applies  to 
every  case  of  goods  sold  and  not  delivered  where  the  risk  has  been 
transferred  to  the  purchaser.  Or  in  other  words,  it  applies  to  every 
case  where  there  is  a  complete  personal  contract  of  sale,  vesting  the 
purchaser  with  the  jus  ad  rem  specijicam.  It  is  quite  immaterial 
from  what  motive  the  sale  has  been  made,  whetlier  to  secure 
advances  or  not.  And  it  is  just  as  immaterial  from  what  cause 
delivery  has  been  delayed.  The  cause  may  be  carelessness,  or 
accident,  or  because  the  subject  is  not  in  a  state  suitable  for 
immediate  delivery,  or  because  delay  suits  the  purchaser  or  seller, 
and  that  whether  it  have  been  stipulated  in  the  contract  or  not. 
It  may  be  that  the  article  is  in  an  unfinished  state,  and  left  with 
the  seller  to  finish,  or  it  may  be  even  that  it  has  been  left  with 
him  for  his  beneficial  use,  provided  the  parties  keep  clear  of 
"  reputed  ownership."  The  application  of  the  section  is  universal 
if  the  purchaser  have  really  acquired  the  fits  ad  rem  specijicam. 
This  latter  question  is  of  course  often  one  of  great  nicety,  depend- 
ing on  the  particular  contract,  and  also  on  the  general  rules  of  law. 
It  must  not  be  supposed  that  because  the  House  of  Lords  have 
found  that  in  lit  Bain  v.  Wallace  &  Co,  the  purchaser  had  right  to 
enforce  delivery  of  an  unfinished  vessel  lying  with  the  shipbuilder 
for  completion,  that  as  a  general  rule  the  purchaser  of  a  ship,  or  a 
carriage,  or  even  of  a  hearse  in  course  of  building,  has  acquired  a 
jus  ad  rem  specificam.  The  presumption  is  to  the  contrary  iu 
England,  and  in  Scotland  it  is  a  doubtful  point,  though  in  the  case 
of  an  unfinished  ship,  uptothis  present  decision  in  the  House  of  Lords, 
it  was  believed  that  not  merely  the  jits  ad  rem,  but  the  actual  property 
passed  to  the  purchaser  where  the  price  or  the  instalments  of  the 
price  had  been  duly  paid.  The  same  presumption  against  the 
jus  ad  rem  passing  to  the  purchaser  applies  where  the  vendor  has 
to  do  something  to  the  articles  to  put  them  into  a  deliverable 


32  THE  MEECANTILE  LAW  AMENDMENT  ACT. 

state,  and  in  many  other  familiar  cases,  but  the  intention  of  the 
contract,  if  clear,  will  override  all  presumptions.  The  terms  of 
the  deed  of  sale  in  MBain  v.  Wallace  &  Co.  made  the  intention 
clear.  In  the  peculiar  circumstances  of  the  case  of  the  hearse 
above  referred  to  ( Wylie  &  Lochhead  v.  MitaJielt),  the  undertaker 
having  contributed  the  most  expensive  part  of  the  material  which 
had  been  incorporated  by  the  coachbuilder  in  the  hearse  built  by 
him,  it  seems  difficult  to  think  that  the  parties  did  not  intend  the 
undertaker  to  have  the  jus  ad  rem  apecificam  as  soon  as  his 
materials  were  made  use  of. 

By  this  decision  our  Courts  will  be  relieved  for  the  future  from 
many  ingenious,  if  not  always  ingenuous  arguments,  and  we  must 
add  judgments,  on  the  question  of  constructive  delivery.  If  the 
goods  are  delivered,  cadit  questio;  if  they  are  not,  the  section  of  the 
Act  settles  the  case.  The  sense  of  injustice  done  to  the  buyer  in 
being  deprived  of  goods  for  which  he  had  paid  led  our  Courts  early 
in  the  century  to  discover  constructive  delivery  in  very  doubtful 
circumstances.  The  wish  was  father  to  the  thought.  Shipowners 
found  protection  in  Simpson  v.  Duncanson;  and  though  other  trades 
had  not  attained  to  so  sure  a  footing,  they  could  find  most  respect- 
able authority  for  pleading  the  necessity  of  the  case.  Thus 
Mr.  Bell,  after  instancing  several  cases  of  supposed  constructive 
delivery,  some  of  which  at  least  have  been  negatived  in  decisions 
since  his  time,  proceeds  (Bell's  Com.  i.  p.  176):  "There  is  another 
case  of  necessity  which  seems  to  give  sanction  to  constructive 
delivery,  viz.  where  goods  are  purchased  from  a  manufacturer  before 
some  necessary  operation  of  his  art  is  completed.  Contracts  of 
this  kind  are  frequent.  A  person  buys  a  ship  on  the  stocks,  or  a 
piece  of  cloth  at  the  printfield,  or  a  vase  in  the  hands  of  a  gold- 
smith unfinished ;  or  a  merchant,  having  an  order  from  abroad  for 
cotton  goods,  goes  round  among  the  manufacturers  and  buys  all 
the  cloth  on  tlieir  looms  in  a  state  of  preparation.  Actual  change 
of  the  possession  is,  generally  speaking,  impracticable ;  but  if  the 
accidental  banki-uptcy  of  these  manufacturers  were  to  entitle  their 
creditors  to  seize  the  goods,  and  there  were  no  means  of  securing 
the  property  to  the  buyer,  ruin  might,  in  extensive  speculations, 
ensue  to  the  foreign  merchant  and  his  factor.  Where  in  such  cases 
the  evidence  of  the  contract  is  clear,  where  the  subject  purchased  is 
specific,  and  where  there  is  no  ground  for  pleading  on  the  effect  of 
reputed  ownership  as  giving  additional  credit  to  the  holder  of  the 
goods,  there  is  a  constructive  tradition  sufficient  to  transfer  the 
property,  the  price  being  paid."  Mr.  Bell  states  the  law  on  such 
matters  as  it  was  generally  felt  that  it  ought  to  be,  but  whether 
that  was  really  the  law  is  much  disputed.  But  it  is  certainly  now 
law  that  the  buyer  in  such  circumstances  can  enforce  his  right 
to  his  purchase  under  the  statute,  though  we  have  been  long  in 
discovering  it. 
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{To  the  Editor  of  the  **  Journal  of  Jurisprudence.^) 
ATTOENEYS,  ETC.,  CERTIFICATES. 

Sir, — ^The  writer  hereof,  a  residenter  of  Glasgow,  on  applying  at 
the  Stamp  Office  there  for  the  first  time  for  an  attorney  certifi- 
cate, was  asked  to  pay  £6  because  of  being  "an  enrolled  law 
agent"  for  upwards  of  three  years.  Perhaps  you  will,  or  allow 
some  reader  to,  explain,  through  the  medium  of  the  JowimaZ,  if 
the  (act  of  enrolment  only,  without  "practising"  or  "carrying  on 
business,"  justifies  this  demand.  The  sections  of  the  Acts  of  rar^ 
liament  bearing  on  the  subject  of  annual  certificates  will  be  found 
in  the  "Parliament  House  Book,"  "The  Edinburgh  Almanac," 
"  Scottish  Law  List,"  etc.  The  annual  licence  duty  is  a  grievous 
and  oppressive  inflection  of  a  goodly  number  of  deserving  prac- 
titioners, the  emoluments  of  whose  business  have  been  greatly 
diminished  by  the  many  recent  changes  in  the  law  and  practice 
of  the  Court,  as  well  as  m  conveyancing.  As  an  exclusive  right  to 
practise  is  conferred  on  members  of  the  bar  and  on  doctors  without 
being  subjected  to  an  annual  licence  duty,  these,  then,  are  two 
cogent  reasons  why  law  agents  should  be  relieved  from  the  pay- 
ment of  the  existing  yearly  licence.  A  bill  might  be  brought 
before  Parliament  the  ensuing  session  for  the  abolition,  on  behalf 
of  law  agents  only  (notaries  ought  to  pay  until  compelled  to  design 
themselves  as  such),  from  payment  of  the  annual  tax, — I  am,  etc. 

H.  G. 

December  20,  1881. 


SUGGESTED  IMPEOVEMENTS  OF  TITLES  TO  LAND. 

Sir, — In  your  Journal  for  January  1880 1  called  attention  to  what 
I  considered  a  desirable  simplification  in  form  and  substantial 
improvement  of  the  process  of  infeftment ;  and  I  now  desire  to  call 
attention  also  to  the  simplification  of  deeds  of  conveyance  of  herit- 
able property,  the  diminution  of  the  risks  connected  with  them  as 
titles,  and  the  disposal  of  the  refractory  residue  of  risk  which,  more 
or  less,  will  escape  elimination,  notwithstanding  the  best-laid  plans. 
I  take  the  present  to  be  a  good  opportunity  for  throwing  any  light 
I  can  on  these  subjects,  because  these,  with  cognate  matters,  seem 
likely  soon  to  become  subjects  of  legislation. 

I  pass  over  at  present  the  proposal  which  has  been  made  to  have 
absolute  titles  registered,  as  being  probably  beyond  practical  realiza- 
tion at  present,  not  only  because  an  unsuccessful  attempt  has 
recently  been  made  in  England  to  introduce  that  system  into 
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practice,  but  because  it,  at  least  in  principle,  admits  the  possibility 
of  laying  the  residue  of  risk,  incapable  of  elimination,  on  the 
shoulders  of  individuals,  conceivably  in  circumstances  of  great  and 
poignant  hardship,  a  defect  in  principle  which  it  will  require  great 
and  well-stablished  advantages  to  sufficiently  atone  for. 

The  essential  matters  to  be  specified  in  every  conveyance  of  a 
heritable  right  are — (1)  The  grantor  and  grantee ;  (2)  the  heritable 
right  conveyed;  (3)  the  act  of  conveyance;  and  (4)  the  attesta- 
tion. 

With  regard  to  the  grantor  and  grantee,  limited  and  conditional 
ownership — on  which  there  has  lately  been  so  much  interesting 
discussion  respecting  its  effects  in  obstructing  the  fulfilment  of  the 
proprietor's  natural  duties,  during  his  possession,  to  his  tenants  and 
the  public — ^has  also  complicated  conveyancing  considerably.  One 
of  the  most  patent  inconsistencies  of  feudal  conveyancing  is  that, 
while  it  absolutely  ^ecnires  the  public  investiture  of  some  person 
as  proprietor,  with  the  view,  presumably,  of  avoiding  uncertainty 
as  to  the  ownership,  yet  it  suffers  his  right  to  be  encumbered,  under 
the  form  of  trusts  and  otherwise,  with  such  conditions— of  the  fulfil- 
ment of  which  it  does  not  prescribe  any  absolute,  or  even  neces- 
sarily good,  method  of  ascertainment — that  the  property,  notwith- 
standing the  formal  investiture,  may  in  many  cases  be  more  truly 
said  to  be  devoted  to  an  abstract  purpose  than  to  be  vested  in  a 
proprietor,  and  the  title  to  convey  may  in  some  cases  be  almost 
as  difficult  to  ascertain  as  if  there  were  no  written  title  at  alL  So 
far  as  limited  or  conditional  ownership  is  to  be  retained,8ome  absolute 
mode  of  ascertainment  of  the  fulfilment  of  any  conditions  desired  to 
be  attached  to  conveying  should  be  provided,  so  that  in  this,  as  in 
other  respects,  a  title,  properly  so  called,  and  not  merely  a  capability 
of  ascertainment,  may  always  exist.  The  object  aimed  at  by  the 
above  rule  of  feudal  conveyancing  would  then  really  be  attained  in 
practice.  This  might  be  done  by  requiring  every  conveyance  to 
nominate  the  grantee  either  alone  or  conjoined  with  some  other 
person,  judge,  or  official,  to  be  chosen  by  the  grantor,  as  parties 
whose  concunence  woidd  be  required  in  every  conveyance,  and 
whose  concurrence  would  make  the  conveyance  absolutely  good 
to  every  person  not  positively  acting  fraudulently,  or  at  least  to 
every  onerous  grantee ;  and  preserving  any  conditions  that  may  be 
desired  to  be  attached  to  conveying  only  in  the  form  of  a  personal 
request  to  such  conjoined  parties.  Although  a  mistake  by  them 
might  cause  a  right  to  be  erroneously  conveyed  away  beyond  recall, 
yet,  if  the  person  constituting  the  conditional  title  were  at  liberty 
to  make  choice  of  a  judge,  or  other  trusty  and  skilled  person,  to 
decide  when  the  conditions  of  conveying  have  been  fulfilled,*  and  if 
his  own  nominee  should  err,  that  fact  would  simply  be  proof  that 
his  constituent  had  attempted  to  attach  conditions  too  indefinite, 
or  of  too  difficult  ascertainment,  and  he  might  justly  be  required 
to  impute  such  a  mishap  to  his  own  error  in  attempting  to  attach 
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such  conditions  to  marketable  property ;  and  such  conditions  do 
not  deserve,  at  the  public  inconvenience  and  risk,  any  further 
sanction  than  this.  That  consideration  would  take  the  sting  out 
of  any  such  supposed  hardship,  differently  from  the  conceivable 
results  of  adopting  a  complete  system  of  absolute  titles.  In  cases 
where  strict  observance  of  such  conditions  might  be  dfeemed  of 
importance,  a  judge  ex  officio j  either  alone  or  with  trusty  friends, 
might  be  allowed  to  be  nominated,  and  the  process  of  satisfying 
such  judge  of  the  fulfilment  of  such  conditions  might  probably  in 
most  cases  be  made  to  cause  no  more  trouble  and  expense  than 
service  of  an  heir ;  and  this  would,  in  cases  of  importance,  be  a 
trifling  burden.  Of  course  any  such  nominee  should  be  obliged  to 
concur,  even  against  his  own  opinion,  or  his  concurrence  should 
be  superseded,  if  the  supreme  Courts  should  declare  the  conditions 
of  conveying  to  have  been  fulfilled,  a  proceeding  which  should 
rarely  be  necessary. 

The  description  of  the  heritable  right  conveyed  is  a  department 
in  which  considerable  skill  might  often  be  usefully  applii.d ;  yet,  as 
a  general  rule,  less  completeness  and  system  have  been  displayed 
in  this  than  in  many  other  purely  formal  or  subordinate  parte.  In 
the  simple  case  of  conveyance  of  the  absolute  right  to  land  or  house 
property,  as  much  attention  should  often  be  paid  to  a  skilful  survey 
as  to  correct  conveyancing.  Of  course  the  description  of  limited 
and  conditional  rights  (to  such  extent  and  to  such  efiectfi  as  they 
are  to  be  retained)  will  always  be  proper  subjects  for  exact  convey- 
ancing skill  and  experience.  Although  this  letter  refers  more 
speciidly  to  the  forms  of  expression  of  conveyances  than  to  what 
is  usually  left  to  implication,  such  as  the  conditions  of  the  feu,  yet 
it  may  be  in  furtherance  of  its  general  object  to  remark  here  that, 
if  legislation  is  to  prevent  the  proprietor  from  reaping  the  fruit  of 
the  tenant's  labour,  it  should  also  prevent  the  superior  from  reap- 
ing the  fruit  of  the  proprietor's  labour  in  untaxed  casualties. 
The  principle  on  which  these  are  computed  is  radically  iniquitous, 
notwithstanding  all  that  can  be  said  in  their  favour  as  based  on 
old  baTgains  between  predecessors  in  the  property;  and  their 
incidence  is  most  harassing.  Becent  legislation  has  in  some 
respects  intensified  this  evil,  and  has  necessitated,  for  the  avoidance 
of  the  too  frequent  incurrence  of  such  casualties,  a  manipulation 
of  titles  more  complicated  than  before,  and  having  no  more  relation 
to  equity  than  gambling  has.  It  is  hopeless  to  attempt  to  cure 
such  an  evil  by  any  feebler  agency  than  the  total  abolition  of  such 
casualties,  subject  to  compensation,  to  be  estimated  with  as  much 
equity  as  circumstances  in  each  case  permit;  and  I  hardly  think 
recent  legislation  in  this  direction  can  have  been  intended  to  be 
more  than  experimental. 

The  words  of  conveyance  are  now  primitively  simple,  so  far  as 
concerns  the  main  right  conveyed,  but  it  is  wrong  to  require  to  be 
expressed  what  could  be  much  more  appropriately  implied,  as  to 
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the  assignation  of  rents  subsequent,  and  the  relief  of  burdens  prior, 
to  the  term  of  entry,  and  the  assignation  of  writs,  in  its  feudal 
sense  of  the  right  to  make  use  of  the  grants  made  in  these  writs, 
in  favour  of  the  grantor,  of  what  he  has  already  conveyed  over. 
All  these  rights  are  clearly  comprised  in  the  main  right  conveyed, 
and  to  require  their  separate  expression  is  at  least  useless.  It  is 
objectionable  that  the  preservation,  for  long  periods  of  time,  of  the 
writs  themselves,  often  relating  to  several  properties  or  interests, 
should  be  intrusted  to  such  uncertain  custody  as  the  continued 
care  not  merely  of  a  particular  agent  or  other  person,  but  of  his 
unknown  successors,  and  probably,  if  the  public  were  fully  alive 
to  the  risks  involved  in  the  loss  of  writs,  they  would  not  tolerate 
this  practice.  It  might  be  provided  that  at  infeftment  the  writs 
founded  on  should  either  be  recorded  for  preservation,  or  else 
that  executed  duplicates  should  be  lodged  at  the  register,  to  be 
made  accessible,  not  necessarily  to  every  one,  but  at  least  to  any  one 
showing  an  interest  in  the  subjects,  in  case  of  necessity.  One  or 
other  of  these  alternative  methods  could  always  be  adopted  without 
serious  inconvenience,  and  this  would  make  the  present  admirable 
system  of  registration  for  preservation  beneficial  to  its  fullest  capa- 
city. This  would  also  enable  us  to  dispense  with  the  formal  inven- 
tory of  writs  and  relative  stipulations,  unless  in  exceptional  cases. 

There  is  very  little  risk  now  connected  with  the  attestation  of  a 
conveyance.  Such  risk  as  remains  may  arise  from  forgery,  vitiation, 
force,  fear,  or  other  vis  major  employed  against  the  grantor  or  his 
predecessors.  These  risks  might  be  practically  extinguished  by 
insurance,  which  might  appropriately  be  undertaken  by  Govern- 
ment, and  which,  with  such  simple  precautions,  at  the  places  of 
execution,  as  Government  could  conveniently  adopt,  ought  to  be 
attainable  at  very  small  cost,  and  probably  with  less  total  expendi- 
ture for  losses  in  proportion  to  its  efficiency  than  much  that  is  done 
under  the  head  of  defending  the  land  from  foreign  enemies.  Indeed, 
the  pecuniary  loss  that  might  arise  from  every  risk  not  capable  of 
elimination  by  suitable  improvements  might  probably  be  reason- 
ably undertaken  in  this  way  by  Government  In  that  case  there 
would  be  achieved  a  system  of  absolute  titles  to  the  value  of  the 
subjects  of  conveyance,  though  not  to  the  specific  subjects.  That 
would  so  much  diminish  in  degree  the  possible  hardships  connected 
with  such  risks  as  almost  to  equal  in  advantages  a  complete  system 
of  absolute  titles,  while  avoiding  the  risk  of  the  peculiar  hardship 
to  individuals,  which  is  the  characteristic  disadvantage  of  the  latter 
,  system. 

Although  improvements  of  the  kind  which  I  have  suggested  in 
these  letters  do  not  at  first  sight  appear  to  proceed  on  broad  rules 
of  equity  like  those  which  are  to  be  the  grounds  of  approaching 
legislation  on  the  ownership  and  occupation  of  land,  and  so  are  apt 
to  be  allowed  only  a  secondary  place  in  the  attention  of  legislators, 
yet  it  ought  not  to  escape  notice  that  they  are  indirectly  of  con- 
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siderable  importance  to  equity  and  morality,  and  that  they  should 
consequently  be  carried  into  effect  for  other  reasons  besides 
immediate  material  advantages  in  the  practice  of  conveyancing. 
The  superfluous  technicalities  under  which  conveyancers  for  long 
laboured,  and  from  which  they  have  not  yet  been  entirely  freed, 
have  had  a  tendency,  in  proportion  to  their  abundance,  to  degrade 
conveyancing,  assimilating  it  more  or  less  to  card-sharping,  and 
tending  to  make  the  chief  accomplishment  of  conveyancers  consist 
in  an  adroit  manipulation  of  papers  and  forms,  the  object  of  which 
might  be  defined  as  the  securing  to  their  respective  clients  all  their 
own  at  least.  Such  an  occupation  not  only  has  a  tendency  to  blunt 
their  moral  perceptions,  and  to  infringe  on  their  leisure  for  culture 
generally,  but  it  diverts  their  attention  from  the  proper  studies  of 
their  profession.  The  true  science  of  the  conveyancer  consists  in  a 
knowledge,  for  the  purpose  of  enabling  him  to  assist  in  the  delibera- 
tions of  his  clients,  of  the  various  family  and  social  relations, 
the  natural,  equitable,  and  legal  claims  and  duties  arising  there- 
from, and  all  their  varying  relations  to,  and  effects  on,  the  various 
rights  of  property,  whether  such  claims  and  duties  be  positively 
sanctioned  by  law,  or  merely  call  for  conventional  sanction,  in 
special  circumstances,  by  the  conveyancer's  advice  and  his  client's 
approval,  by  will,  marriage  contract,  deed  of  copartnery,  or  other 
deed  r^ulating  such  relations ;  and  the  conveyancer's  true  art  con- 
sists in  adjusting — not  merely  in  conformity  with  the  ritual  of  law, 
but  by  developing  completely,  for  the  consideration  of  his  client, 
in  such  a  manner  as  only  an  experienced  and  systematic  con- 
veyancer can,  the  rough-cast  intentions  of  his  client,  who  is  often 
inexperienced  in  such  schemes — suitable  provisions  for  satisfying 
all  such  claims  and  duties,  so  as  to  enable  his  clients  to  secure, 
besides  immediate  material  advantages,  justice  and  humanity  for 
themselves,  their  families  and  connections,  in  all  possible  circum- 
stances. These  studies  involve  the  most  important  results,  and 
often  the  dearest  wishes  and  most  anxious  cares  of  their  clients, 
yet  they  have  often  been  treated  in  a  comparatively  desultory 
manner.  They  really  deserve  and  require  the  conscientious  and 
undivided  application  of  the  legal  adviser's  heart  and  head,  and 
to  this  all  useless  ritual  is  obstructive  and  even  antagonistic.  No 
doubt  lucid  expression,  in  the  normal  langaage  of  conveyancing,  is 
also  desirable,  but  an  exhaustive  knowledge  pf  these  subjects  will 
lead  to  this,  so  far  as  really  necessary,  without  any  such  ritual  as  I 
have  referred  to.  Although  conveyancing  cannot  boast  of  being, 
in  its  material  forms  of  expression,  a  fine  art,  yet,  even  in  such 
material  forma,  it  may  become  a  pure  art ;  and  its  best  ends,  viewed 
as  to  their  bearing  on  equity,  morality,  and  humanity,  and  beside 
purely  material  considerations,  cannot  be  ranked  lower  than  those 
of  the  fine  arts ;  and  if  the  methods  of  conveyancing  were  purified 
from  every  vestige  of  useless  ritual  which  might,  justly  or  unjustly, 
raise  suspicions  of  sordid  or  exclusive  motives^  the  handiwork  of 
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the  conveyancer  might  be  made  to  bear  evidence,  as  unmistakably 
to  the  understanding  of  the  public,  if  less  vividly  to  their  senses,  as 
that  of  the  followers  of  other  arts,  that  the  conveyancing  profession 
were,  as  much  as  those,  dominated  by  a  single-minded  sympathy 
with,  and  devotion  to,  humanity,  justice,  and  morality ;  and  con- 
veyancers might,  in  their  labours  for  their  clients,  earn  and  receive 
their  fair  share  of  public  sympathy,  which  I  do  not  think  they 
generally  do  at  present.  No  error  more  hurtful  to  the  prospects 
of  the  profession  could  be  made  by  those  who  have  no  clear  per- 
ception of  its  higher  aims  than  to  suppose  that  simplification  of 
forms  will  necessarily  lower  the  acquirements  and  status  of  con- 
veyancers. On  the  contrary,  a  purer  art  will  deserve  deeper  and 
more  systematic  study,  and  will  attract,  on  an  average,  a  better 
class  of  men ;  and  if  conveyancing  do  not,  in  the  spirit  and  light  of 
the  age,  keep  pace  with  other  arts  and  sciences  in  making  as  near 
an  approach  as  possible  to  perfection,  even  the  current  of  talent  and 
integrity  which  has  hitherto  flowed  into  the  profession  may  be 
diverted  to  other  arts  and  sciences,  the  pathways  of  which  have 
been  greatly  multiplied  since  the  good  old  times  of  dusty  sasine- 
givers. 

I  hope,  therefore,  that  on  these  broad  principles,  approaching 
legislation  will  not  stop  short  at  simplifying  and  improving  con- 
veyancing after  the  manner  I  have  suggested  in  these  letters,  so  far 
merely  as  these  improvements  may  be  of  immediate  material 
advantage  in  practical  conveyancing,  but  will  eliminate  con- 
scientiously every  trace  of  useless  ritud.  Simplex. 
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Treatise  on  Master  aiid  ServarU,  Employer  and  Workman,  and 
MaMer  and  Apprentice^  according  to  the  Law  of  Scotland.  By 
Patrick  Eraser,  one  of  the  Senators  of  the  College  of  Justice. 
Third  edition,  by  William  Campbell,  Advocate.  Edinburgh : 
T.  &  T.  Clark.    1882. 

The  fame  of  the  writer  of  this  book  as  an  authority  upon  all  points 
connected  with  the  personal  and  domestic  relations  is  too  well 
known  to  be  alluded  to  in  these  pages  at  any  length.  The 
appearance  of  the  third  edition  of  his  vduable  work  on  the  law  of 
Master  and  Servant  will  be  received  with  much  appreciation  by  the 
entire  profession.  Nine  years  have  elapsed  since  the  publication  of 
the  last  edition,  and  since  then  the  changes  in  the  law  have  been 
so  great  that,  as  the  present  editor  says  in  his  preface, ''  one-half  of 
the  text  of  that  edition  is  now  obsolete,  and  many  of  the  styles  of 
procedure  upon  which  Lord  Fraser  expended  a  large  amount  of  care 
are  no  longer  applicable  to  the  existing  state  of  the  law."    No  less 
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than  tbirteen  Acts  connected  with  the  subjects  treated  of  in  this 
volume  have  been  passed  since  1872 ;  some  of  these,  such  as  the 
Employers  Liability  Act,  and  the  Summary  Jurisdiction  Acts  of 
last  session,  making  important  changes  in  the  law.  We  may  state 
at  once  that  the  treatment  of  these  by  Mr.  Campbell  is  in  the 
highest  degree  satisfactory,  and  gives  a  special  value  to  this  edition. 
As  regards  the  most  important  portions  of  new  matter,  we  may  state 
that  chapter  xi.  is  devoted  to  a  commentary  on  the  Employers 
Liability  Act,  and  is  an  exhaustive  and  able  statement  of  the  law  as 
laid  down  by  that  statute :  the  effect  of  the  Act  where  it  applies  is 
first  considered,  and  under  this  head  the  question  arises  whether  a 
claim  exists  if  the  death  of  the  servant  is  not  caused  by  the  injury. 
Supposing  a  servant  dies  from  some  other  cause  than  the  injury 
during  the  dependence  of  the  action,  it  is  thought  that  the  executors 
would  not  be  entitled  to  sist  themselves  as  pursuers.  The  causes 
of  action  under  the  Act  are  next  dealt  with  at  considerable  length ; 
the  questions  arising  under  this  head  are  numerous  and  often 
diflBcult :  they  are,  however,  discussed  in  a  way  which  leaves  nothing 
to  be  desired  on  the  ground  of  fulness  and  careful  investigation. 
The  classes  of  workmen  entitled  to  claim  the  benefit  of  the  Act  are 
next  specified,  and  this  is  followed  by  the  amount  of  compensation 
recoverable  under  the  Act.  The  next  section  treats  of  the  notice  of 
Injury  and  Limitation  of  actions  under  the  Act,  the  chapter  conclud- 
ing with,  a  discussion  on  the  procedure ;  and  on  turning  to  the  end 
of  the  volume  we  find  the  necessary  forms  of  a  petition  in  the 
Sheriff  Court,  and  of  notice  of  injury  to  a  workman.  An  interest- 
ing and  important  point  is  discussed  in  chapter  x.  as  to  whether  a 
"  workman  "  is  entitled  to  disregard  the  statute,  and  to  bring  his 
action  at  common  law  if  he  conceive  it  for  his  interest  to  do  so. 
The  opinion  is  expressed  that  if  the  rule  of  collaborateur  "  were 
inapplicable  to  the  circumstances  of  the  case,  as  where  the  cause  of 
injury  is  the  fault  of  the  master  personally,  it  would  be  more  for 
the  workman's  interest  to  bring  his  action  at  common  law  in  the 
Court  of  Session  than  in  the  Sheriflf  Court,  whereby  he  would  not 
be  limited  as  to  the  amount  of  damages  he  could  claim,  nor  as  to 
the  time  within  which  his  action  must  be  brought,  and  he  could, 
moreover,  have  what  has  always  been  considered  cdvantageous  for 
such  a  pursuer,  viz.  a  trial  by  jury."  The  point  here  raised  is  an 
important  one,  and  one  which  does  not  seem  to  have  been  in  the 
view  of  the  Legislature  when  the  Employers  Liability  Act  was 
prepared ;  but  it  is  one  which  will  have  to  be  carefully  considered 
by  any  one  whose  duty  it  may  be  to  advise  clients  who  are  desirous 
of  suing  for  damages. 

The  chapter  upon  Trade-Unions  gives  an  interesting  notice  of  the 
progress  of  the  law  relating  to  such  associations  from  the  time  when 
they  were  considered  as  wholly  illegal  bodies  down  to  the  passing  of 
the  Trade-Unions  Amendment  Act,  1876.  It  might  perhaps  have 
been  expedient  to  have  given  the  regulations  issued  by  the  Home 
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Secretary  in  greater  detail  than  has  been  done,  or  the  regulations 
themselves  might  have  been  printed  in  extento  in  the  appendix ; 
but  this  is  a  point  of  slight  importance,  and  the  appendix  is  so  large 
already  that  the  editor  may  be  well  excused  from  inserting  anything 
that  could  possibly  be  omitted.  It  may  be  stated  in  explanation  of 
the  lines  on  which  the  work  is  constructed,  that  as  a  general  rule 
an  abridgment  of  the  Act  is  given  in  the  text  and  there  commented 
upon.  In  some  cases,  however,  such  as  the  Factories  and  Work- 
shops Acts,  the  text  is  printed  verbatim  in  the  appendix,  and  the 
commentary  thereon  given  in  the  form  of  notes.  Although  this 
method  has  certain  drawbacks,  the  advantages  obtained  by  it  pro- 
bably outweigh  these,  and  with  the  help  of  the  excellent  index 
supplied  no  one  should  have  the  slightest  difficulty  in  turning  up 
the  exact  subject  he  wishea 

The  references  have  been  brought  down  to  date,  which  is  an 
additional  proof  of  the  industry  and  care  of  the  editor.  Many 
English  and  American  cases  are  quoted,  full  quotations  from  the 
opinions  of  the  judges  being  given,  so  that  the  practitioner,  even 
though  he  may  not  have  the  necessary  books  of  reference  beside 
him,  should  never  be  at  a  loss  in  ascertaining  what  were  the  exact 
grounds  ^f  the  decision.  In  consequence  of  much  pressure  on  our 
space  we  are  compelled  to  leave  unsaid  much  that  might  have  been 
urged  in  commendation  of  this  book.  Practically,  however,  this 
does  not  much  matter,  as  no  lawyer  who  has  occasion  to  go  into  the 
subject  can  possibly  be  without  Lord  Eraser's  exhaustive  and 
scholarly  work.  Mr.  Campbell  is  to  be  congratulated  on  the  care- 
ful manner  in  which  he  has  performed  the  task  of  bringing  out  this 
edition,  which  will,  we  hope,  be  the  standard  work  on  the  law  of 
Master  and  Servant  for  a  long  time. 

Principles  of  Contract,    By  Frederick  Pollock,  LL.D.,  of  Lincoln's 
Inn,  Barrister-at-Law.     Stevens  &  Sons.     1881. 

Let  us  suppose  a  practitioner  of  Scottish  law,  with  access  to  a 
well-furnished  library,  finding  himself  face  to  face  with  some 
delicate  question  in  contract  law.  He  looks  in  vain  to  Bell's 
Commentaries,  which,  even  as  annotated,  are  apt  to  give  no  sound 
at  all,  or  at  best  an  uncertain  one ;  Brodie  on  Sale  is  antiquated ; 
Paton  on  Stoppage  in  transitu  was  never  anything  better  than  a 
pot-boiler;  and  Mr.  Campbell  in  his  recent  lectures  gives  little 
more  than  a  peep  of  the  mysteries  to  the  profane  lay  vulgar.  In 
spite  of  ominous  warnings  that  he  is  treading  on  ground  full  of 
such  pitfalls  as  case,  detinue,  trover,  assumpsit,  and  consideration, 
and  that  he  may  find  himself  tripped  up  any  moment  by  purely 
Teutonic  notions  on  sale  and  partnership,  the  starveling  Scot  hies 
him  to  the  English  side  of  his  book-shelves,  only  to  find  himself 
exposed  to  the  opposite  peril  of  a  surfeit.  If  in  the  habitual 
artisan  spirit  of  the  overwrought  lawyer  he  desires  to  find  a  tool 
-^dy  familiar  with  the  work  in  hand,  he  will  probably  turn  to 
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Leake's  Digest,  or  to  Parson's  three  large  volumes.  If  the  species 
fadi  plainly  pertains  to  some  one  df  the  better-known  contracts, 
he  may  appeal  to  monographs,  of  which  the  name  is  legion ;  or  he 
may  find  the  law  relating  to  a  great  number  of  special  contracts 
bound  up  tightly  in  handy  parcels  by  Chitty,  or  Smith,  or  Addi- 
son, or  thar  continuators.  Or,  being  a  Quaker  in  jurisprudence, 
be  may  get  nearer  the  source  of  truth  by  consulting  the  reported 
regpansa  JCtorum,  as  collected  in  Langdell,  or  as  collected  and 
annotated  in  Smith's  Leading  Cases.  And  yet  in  the  end  he  may 
find  it  well  to  finish  off  where  he  ought  to  have  begun — at  the 
treatises  which  best  set  out  the  genuralia  of  contracts,  by  analyzing 
the  principles  upon  which  the  law  of  contracts  rests,  without  any 
detail  of  the  application  of  these  principles  in  special  forms  of  con- 
tract. These  are  Anson  and  Pollock.  We  do  not  profess  to  be 
in  a  piosition  to  compare  or  contrast  these  two,  but  the  new  Provost 
of  Oriel  doubtless  deserves  his  rival's  emphatic  eulogy  for  having 
written  "not  only  the  best  elementary  book  on  ite  own  subject, 
but  the  best  elementary  book  yet  in  existence  on  any  topic  of 
English  law."  Of  Mr.  Pollock's  book  it  may  be  sufficient  to  say 
that  it  is  in  method,  style,  and  matter  a  model  law-book,  and  that 
no  English  law-book  has  been  so  often  consulted  by  Scottish 
lawyers  in  recent  years  as  this. 

The  English  writer  of  a  law-book  who  does  his  work  well  has 
in  a  sort  his  reward ;  but  it  is  not  every  author,  however  eflBcient, 
who  can  congratulate  himself  on  getting  into  a  third  edition  in 
little  more  than  five  years.  The  half-whimsical  grumble  with 
which  we  greeted  the  first  edition  (Journal  of  Jurisprudence,  1876-, 
vol.  XX.  p.  264)  has  not  been  indorsed  by  the  public,  and  Mr. 
Pollock,  we  do  not  doubt,  owes  his  Edinburgh  doctorate  of  law  as 
much  to  the  acknowledged  worth  of  this  book  as  to  his  Digest  of 
the  Law  of  Partnership  and  his  treatise  on  Spinoza. 

The  method  of  the  work  is  a  compromise  between  an  illustrated 
code  and  the  ordinary  law  treatise,  which  strings  rubrics  together 
under  naore  or  less  apposite  headings  by  aid  of  the  particles  "  and," 
"  but,"  "  again,"  "  where,"  "  moreover."  The  system  of  codification 
he  had  already  adopted,  in  imitation  of  the  Indian  Evidence  Act  and 
Justice  Stephen's  labours  on  the  Criminal  Law,  in  the  treatise  on 
Partnership,  which  has  just  been  alluded  to.  The  main  defect  of  the 
method  in  a  book  clothed  with  no  extrinsic  authority  is  the  air  of 
dead-sureness  which  pervades  every  page.  Any  doubt,  even  any 
adverse  speculation,  though  it  be  hidden  away  in  an  illustration,  is 
a  flaw  in  the  texture  of  such  a  piece  of  work.  This  may  be  almost 
entirely  avoided  in  some  well-defined  fragments  of  our  legal  system, 
such  as  bills  of  exchange,  partnership,  or  crime.  But  the  anomalies 
of  English  contract  law,  which  have  been  recently  traced  to  their 
home  on  the  Elbe  by  Mr.  0.  W.  Holmes,  have  kept  and  are 
keeping  this  department  of  English  jurisprudence  in  a  state  of 
unstable  equilibrium,  which  will  not,  as  we  think,  be  cured  so  long 
as  Mr.  Pollock  and  his  rival  authors  look  for  counsel  across  the 
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Channel  to  France,  and  across  the  "great  dampness"  to  America, 
rather  than  across  the  Cheviots.  In  more  than  one  sense  Scotland 
seems  to  them  a  land  of  no  consideration,  and  therefore  not  worth 
the  regarding.  Yet  it  has  happened  that  the  big  brother  has  learned 
from  the  little  one,  and  it  may  happen  again,  and  in  this  very 
department  of  mercantile  law. 

It  would  be  out  of  the  question  to  attempt  a  detailed  criticism 
of  an  established  favourite.    We  have  found  it  possible — as  happens 
with  so  few  text-books — ^to  read  the  volume  from  beginning  to  end 
with  pleasure  and  profit.     Perhaps  the  chapters  on  Mistake  and 
Fraud  contain  the  most  interesting  pages.     They  contain,  also,  one 
of  the  few  passages  in  which  the  author  confesses  to  a  change  of 
view.     The  question  is  whether,  in  equity  (and  therefore  now  all 
over  the  English  Courts),  representations  may  have  to  be  "  made 
good "  which  do  not  amount  to  contract.     It  seems  to  have  been 
generally  believed  that  they  might  be  so  enforced,  and  the  belief 
was  rendered  plausible  by  the  ambiguities  of  Lord  Eldon,  the  rash- 
ness of  Lord  Cranworth,  and  the  obsequiousness  of  certain  Vice- 
Chancellors.     The  cases  in  which  the  question  has  mainly  arisen 
have  turned  on  the  validity  of  promises  to  make  a  provision  by 
will,  or  of  promises  on  the  faith  of  which  marriages  have  been  con- 
tracted.    The  anomaly  was  obvious  enough,  and  even  a  Chancery 
leader's  subtilty  found  difficulty  in  justifying  the  enforcement  of 
a  promise  which  was  no  promise,  for  the  sole  reason  that  an  over- 
trustful  relative  caught  up  the  hint  and  acted  on  it.     Last  year 
the  question  arose^  very  purely  in  a  case  which  came  before  Justice 
Stephen,  who  delivered  an  elaborate  judgment,  which  is  approved 
by  Mr.  Pollock  after  a  reconsideration  of  the  whole  authorities. 
The  plaintiff,  as  heir-at-law  of  an  intestate,  claimed  the  title-deeds 
of  the  intestate's  farm,  of  which  the  defendant  had  taken  possession 
on  his  death.     The  defendant  counter-claimed  a  declaration  that 
she  was  entitled  to  a  life-estate  in  the  farm,  and  to  retain  the  title- 
deeds  for  her  life.     The  jury  found  that  the  defendant  was  induced 
to  serve  the  intestate  as  his  housekeeper  without  wages  for  many 
years,  and  to  give  up  other  prospects  of  establishment  in  life,  by 
his  promise  to  make  a  will  leaving  her  a  life-estate  in  the  farm,  if 
and  when  it  became  his  property.     The  learned  judge,  while  hold- 
ing the  verdict  as  affirming  a  contract,  based  on  good  consideration 
and  binding  on  the  estate,  stated  what  he  took  to  be  the  law  on 
the  matter  in  the  following  words :  "  The  law  on  the  subject  is,  I 
think,  clear  and  consistent  when  all  the  decisions  are  considered, 
but  I  am  led  to  believe  that  an  impression  exists  that  there  may 
be  such  a  thing  as  a  representation,  which  though  neither  a  contract 
nor  part  of  a  contract,  may  have  the  effect  of  binding  the  person 
who  makes  it  as  if  it  were  a  contract     I  do  not  agree  with  this 
view,  and  I  think  it  desirable  to  state  fully  the  way  in  which  the 
matter  presents  itself  to  me.    It  seems  to  me  that  every  representa- 
tion, false  when  made  or  falsified  by  the  event,  must  operate  in  one 
of  three  ways  if  it  is  to  produce  any  legal  consequences.    First,  it 
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may  be  a  term  in  a  contract,  in  which  case  its  falsity  will,  according 
to  circumstances,  either  render  the  contract  voidable  or  render  the 
person  making  the  representation  liable  either  to  damages  or  to  a 
decree  that  he  or  his  representatives  shall  give  effect  to  the  repre- 
sentation. Secondly,  it  may  operate  as  an  estoppel,  preventing  the 
person  making  the  representation  from  denying  its  truth,  as  against 
persons  whose  conduct  has  been  influenced  by  it.  Thirdly,  it  may 
amount  to  a  criminal  offence.  The  common  case  of  a  warranty 
is  an  instance  of  a  representation  making  part  of  a  contract. 
Piekard  v.  Sears  (6  A.  and  E.  469)  and  many  other  well-known  cases 
are  instances  of  representations  amounting  to  an  estoppel  A  false 
pretence  by  which  money  is  obtained  is  an  instance  of  a  repre- 
sentation amounting  to  a  crime.  Besides  these  there  is  a  class  of 
false  representations  which  have  no  legal  effect.  These  are  cases 
in  which  a  person  excites  expectations  which  he  does  not  fulfil,  as, 
for  instance,  where  a  person  leads  another  to  believe  that  he  intends 
to  make  him  his  heir,  and  then  leaves  his  property  away  from  him. 
Though  such  conduct  may  inflict  greater  loss  on  the  sufferer  than 
almost  any  breach  of  contract,  and  may  involve  greater  moral 
guilt  than  many  common  frauds,  it  involves  no  legal  consequences 
unless  the  person  making  the  representation  not  only  excites  an 
expectation  that  it  will  be  fulfilled,  but  legally  binds  himself  to 
fulfil  it,  in  which  case  he  must,  as  it  seems  to  me,  contract  to  fulfil 
it."  The  main  facts  in  the  case  were  that  the  intestate  had  made 
the  promise  long  before  his  death,  on  which  the  defendant  acted ; 
and  that  he  had  signed  a  will  carrying  out  this  promise  before  two 
witnesses,  but,  unluckily  for  its  validity,  not  before  them  together. 
The  judgment  of  Justice  Stephen  supporting  the  contract  was 
reversed  by  the  Court  of  Appeal,  but  on  a  ground  which  did  not 
touch  the  doctrines  laid  down  in  the  Court  below  {Alderson  v. 
Maddison  (1880),  5  Exch.  D.  293,  revd.  (1881)  1  Q.  B.  D.  174). 

We  have  no  space  for  anything  more  than  a  reference  to  the 
chapter  on  undue  influence,  to  which  our  own  law  has  unhappily 
contributed  of  late  some  important  decisions,  and  on  "  catching  "  or 
usurious  bargains,  which  Scotland  is  apparently  too  poor  or  too 
prudent  to  contract.  The  Jew  seldom  appears  in  our  reports,  and 
we  fail  to  recall  any  tale  of  a  Scottish  spendthrift  and  sixty  per 
cent. 

Wb  have  only  space  to  notice  the  appearance  of  the  Parliament 
House  Book  for  1881-82,  which  maintains  its  usual  high  character 
for  useful  information. 


(Dbitttarg. 


The  Hon.  Alexander  Leslie  Melville  died  suddenly  at  Bran- 
8ton  Hall,  his  seat  in  Lincolnshire,  on  the  19th  of  November. 
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Mr.  Melville  was  the  fifth  and  youngest  son  of  Alexander,  seventh 
Earl  of  Leven  and  sixth  Earl  of  Melville,  and  was  bom  at  Balgo- 
nie  Castle,  Fife,  in  June  1800.  He  was  educated  at  Trinity  College, 
Cambridge,  where  he  took  his  degree ;  and  was  called  to  the  Scot- 
tish Bar.  in  1824,  but  did  not  practise  much,  what  he  did  being 
chiefly  in  the  criminal  Courts.  In  1830,  having  become  connected 
through  marriage  with  the  banking  firm  of  Messrs.  Smith,  Payne,  & 
Smith,  he  left  Edinburgh  and  took  up  his  residence  in  Lincoln- 
shire, assuming  the  management  of  the  Lincoln  branch  of  Messrs. 
Smith,  Elison,  &  Co.,  in  which  he  continued  as  senior  partner  till 
his  death. 


%\it  ittottth. 


Exemption  of  LUerary  and  Artistic  Societies  from  Local  Bates. — 
We  mentioned  in  our  last  issue,  when  reviewing  Mr.  Crichton's  able 
pamphlet  on  this  subject,  that  we  believed  a  society  in  Glasgow  had 
been  recently  refused  a  certificate  of  exemption  on  the  ground,  inter 
alia,  that  the  subscriptions,  though  voluntary,  were  not  annual,  each 
member  paying  a  slump  sum  at  entry.  It  is  one  of  the  absurdities 
of  an  absurd  piece  of  legislation  that  an  appeal  is  allowed  from  the 
official  appointed  to  grant  the  certificate  in  the  first  instance  to  the 
Justices  of  the  Peace  sitting  in  quarter  sessions.  Now  the  official 
to  whom  application  was  originally  made  under  the  Act  was  either 
the  Lord  Advocate  or  the  barrister  appointed  by  him  to  certify  the 
rules  of  Friendly  Societies,  who  was  generally  one  of  the  Advocates- 
Depute  ;  by  the  Friendly  Societies  Act,  1875,  the  jurisdiction  con- 
ferred on  the  Lord  Advocate  by  6  and  7  Vict.  cap.  36,  was  taken 
away  from  him  and  vested  solely  in  the  Registrar  of  Friendly 
Societies,  who  must  be,  in  terms  of  the  Act,  an  advocate  or  solicitor 
of  not  less  than  seven  years'  standing.  Presumably,  therefore,  the 
official  who  has  the  primary  power  of  granting  or  withholding  the 
certificate  is  a  more  competent  person  to  judge  of  the  fitness  of  a 
society  to  enjoy  the  benefits  of  the  Act  than  a  bench  of  justices, 
none  of  whom  have  probably  had  any  experience  in  the  interpreta- 
tion of  Acts  of  Parliament,  or  knowledge  of  the  previously  decided 
cases  on  the  question.  Aa  far  as  we  can  gather  from  the  ridicu- 
lously incompetent  reports  of  the  case  which  have  appeared  in  the 
daily  papers  (that  in  the  Scotsman,  for  instance,  containing  no  less 
than  three  errors,  including  the  omission  of  the  word  "  not "  in  the 
principal  sentence),  the  decision  of  the  registrar  refusing  to  grant 
a  certificate  in  the  case  of  the  society  referred  to — the  Glasgow 
institute  of  the  Fine  Arts — was  appealed  to  the  quarter  sessions,  and 
the  appeal  was  disposed  of  the  other  day.  The  justices  dismissed 
the  appeal  and  sustained  the  deliverance  of  the  registrar,  chiefly,  it 
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woald  appear,  upon  the  opinion  stated  by  the  latter  that  as  one  of 
the  objects  of  the  society  was  to  relieve  poor  and  necessitous  artists, 
and  as  these  artists  might  be  members  of  the  society,  this  would 
constitute  a  "  gift "  to  the  members  within  the  meaning  of  the  Act. 
It  is  Batisfactory  to  know  that  substantial  justice  to  the  ratepayers 
was  done  in  the  end^  but  we  hardly  think  the  reason  on  which 
their  Honours  went  so  strong  a  one  as  that  to  which  we  adverted 
above,  viz.  that  the  society  was  not  supported  by  annual  voluntary 
contributions:  this  consideration  may,  however,  have  had  due 
weight  with  the  bench,  but,  as  we  have  often  had  occasion  to 
remark,  when  the  Scottish  daily  newspapers  attempt  to  report  any- 
thing of  the  nature  of  a  legal  proposition  or  argument,  the  result  is 
generally  chaos. 

Violation  of  Torribs. — The  recent  discovery  at  Dunecht  has  called 
public  attention  to  a  species  of  crime  which  it  was  hoped  had 
become  extinct.  Old  people  can  call  to  mind  a  dismal  period,  the 
horrors  of  which  may  be  s€ud  to  have  culminated  in  the  tragedy  of 
Burke  and  Hare.  In  so  far  as  the  science  of  anatomy  is  concerned, 
the  occupation  of  the  "  body-snatcher  "  is  certainly  for  ever  gone. 
But  apparently  it  has  only  passed  into  the  hands  of  more  skilled 
and  more  exalted  criminals,  who  hope  to  trade  upon  the  outraged 
feelings  of  mourning  relatives. 

Men  naturally  ask  what  is  the  law  upon  the  subject?  We 
noticed  an  article  the  other  day  in  the  Pall  Mail  Gazette,  in  which 
the  writer  calmly  ignores  the  fact  that  the  Dunecht  criminals  must 
be  tried  under  the  law  of  Scotland.  His  readers  are  gravely  told 
that  there  can  be  no  trial  for  larceny.  He  might  have  added  that 
there  could  be  no  grand  jury.  But  practically  the  law  of  the  two 
countries  is  the  same  upon  the  point  in  question.  The  crime  with 
which  we  are  dealing  is  not  an  act  of  theft,  which  is  the  Scottish 
for  larceny.  Upon  both  sides  of  the  Border  it  is  a  minor  ofiPence 
involving  an  arbitrary  punishment.  There  is  very  little  law  upon 
the  subject  Hume  says,  "  The  raising  of  a  dead  body  from  the 
grave  cannot  in  any  proper  sense  be  regarded  as  a  theft,  but  may 
be  prosecuted  as  a  great  indecency,  and  a  crime  of  its  own  sort,  the 
crimen  violcUi  sepulchri**  The  cases  referred  to  in  the  notes  upon 
this  passage  in  the  text  certainly  indicate  how  arbitrary  has  been 
the  punishment.  Thus  in  1803  Archibald  Begg  was  banished 
from  Scotland  for  fourteen  years  on  his  own  petition ;  in  1815  four 
Aberdeen  medical  students  were  fined  and  imprisoned  for  fourteen 
days,  although  the  charge  against  them  was  thought  of  sufficient 
importance  to  be  tried  at  circuit.  Six  months'  imprisonment,  with 
or  without  security  for  future  good  conduct,  seems  to  have  been 
the  usual  sentence  for  some  time  after  this,  but  in  1823  a  man  who 
had  been  previously  convicted  was  transported  for  seven  years. 

The  only  authority  for  holding  that  the  act  of  taking  an  unburied 
corpse  is  one  of  theft  is  the  old  case  of  Mackenzie.    The  relevancy 
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of  the  chatge  appears  to  have  been  sustained  by  a  single  judge 
upon  circuit  at  Inverness.  It  is  difficult  to  see  what  is  the  dis- 
tinction which  the  fact  of  burial  thus  appears  to  make.  Alison 
says,  "  The  crimen  violati  sepidchri  is  not  considered  as  a  branch  of 
theft,  for  our  practice  acknowledges  no  property  in  the  remains  of 
deceased  relations  after  they  have  been  committed  to  the  grave." 
But  is  the  body  while  unburied  private  property  ?  It  is  in  the 
lawful  custody  of  others  certainly,  but  does  it  not  continue  to  be  in 
such  custody  after  it  has  been  deposited  in  the  vault  or  grave.  It 
lies  in  ground  which  is  private  property  at  all  events,  and  may  it 
not  be  said  to  become  part  of  that  property  ? 

Assumed  Jurisdiction  of  the  English  Courts  over  Scotsman, — A 
meeting  of  a  joint  committee,  consisting  of  representatives  of  legal 
bodies  from  various  parts  of  Scotland,  met  on  December  19 
in  the  Advocates'  Library,  Edinburgh,  on  the  invitation  of  a 
committeo  of  the  Faculty  of  Advocates,  to  consider  this  question 
The  following  gentlemen  were  present:  The  committee  of  the 
Faculty  of  Advocates,  consisting  of  Messrs.  J.  Guthrie  Smith,  H, 
Johnston,  M.  T.  S.  Darling,  J.  H.  Begg,  G.  Burnet,  A.  Ure,  and  A. 
Jameson,  convener ;  Messrs.  J.  Clerk  Brodie,  W.S.,  Dr.  J.  T.  Mow- 
bray, W.S.,  and  John  Cook,  W.S.,  representing  the  Society  of 
Writers  to  the  Signet;  Messrs.  J.  Lamond,  S.S.C.,  president,  W. 
Saunders,  S.S.C.,  vice-president,  and  William  Miller,  S.S.C.,  of  the 
Society  of  Solicitors  before  the  Supreme  Courts ;  Mr.  G.  M.  Wood, 
of  the  Society  of  Solicitors-at-Law ;  Mr.  David  Littlejohn,  of  the 
Society  of  Advocates  in  Aberdeen ;  Mr.  Andrew  Hendry,  of  the 
Faculty  of  Procurators,  Dundee ;  Messrs.  J.  A.  Spens  and  T.  C. 
Young,  of  the  Faculty  of  Procurators  in  Glasgow;  Mr.  Robert 
Bussell,  of  the  Faculty  of  Procurators  in  Paisley ;  Messrs.  Alex. 
Graham,  solicitor,  Crieff,  president,  and  J.  M.  Miller  and  David 
Keay,  solicitors,  Perth,  vice-president  and  secretary,  of  the  Society 
of  Solicitors  of  Perthshire ;  Messrs.  John  Lockhart,  secretary,  and 
D.  Dougall,  member,  of  the  Ayr  Faculty  of  Solicitors ;  Mr.  John 
Symons,  sen..  Dean  of  the  Faculty  of  Procurators  of  Dumfriesshire; 
Mr.  Alexander  Cameron,  solicitor,  Elgin,  representing  the  Society 
of  Solicitors  of  Elginshire;  Messrs.  James  Clarke,  secretary,  and 
William  Burns,  of  the  Faculty  of  Solicitors  of  Inverness-shire; 
Messrs.  Ebenezer  Morrison,  Dean,  and  William  Stevenson,  sub- 
Dean,  of  the  Society  of  Solicitors  and  Procurators  of  Stirling — Mr. 
Jameson  in  the  chair.  A  full  discussion  of  the  question  took 
place,  in  the  course  of  which  most  of  the  gentlemen  present  stated 
their  experience  of  the  inconvenience  and  injustice  of  the  practice 
of  summoning  Scottish  defenders  in  the  English  Courts ;  and  there- 
after the  following  resolutions  were  proposed,  seconded,  and  unani- 
mously agreed  to : — 

1.  That  in  the  opinion  of  this  meeting  the  experience  of  the  past  six 

years  has  proved  that  the  practice  of  the  English  and  Irish  Courts  of 

-nring  their  summonses  upon  persons  resident  in  Scotland,  in  virtue  of 
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the  provisions  of  Order  XL  Bule  1,  of  the  rules  annexed  to  the  Supreme 
Court  of  Judicature  (England)  Act,  1875,  and  of  the  Supreme  Court  of 
Judicature  (Ireland)  Act,  1877,  has  been  productive  of  great  hardship, 
injustice,  and  inconvenience  to  Scotsmen  in  all  parts  of  the  country,  and 
especially  in  the  large  mercantile  centres,  and  that  the  subsequent  enact- 
ment by  the  English  judges  of  Rule  1a  of  Order  XI.  of  the  Rules  of 
Court  in  England  has  not  had  the  anticipated  effect  of  abating  the  griev- 
ance complained  of. 

2.  That  this  meeting  is  of  opinion  that  the  practice  introduced  by  the 
Acts  and  rules  referred  to  in  the  first  resolution,  in  its  application  to 
persons  resident  in  Scotland,  involves  a  breach  of  the  1 9th  article  of  the 
Act  of  Union,  and  is,  moreover,  in  violation  of  the  recognised  principles 
of  general  international  law. 

3.  That  the  difficulty  of  determining  under  the  said  Acts  and  rules 
mrhether  service  has  been  properly  made  or  not,  has  been  frequently  found 
in  practice  to  be  very  inconvenient  in  leading  practically  to  two  litigations, 
one  on  the  question  of  jurisdiction,  and  the  other  on  the  merits  of  the  case. 

4.  That  this  meeting  is  of  opinion  that  the  proper  remedy  for  the 
grievance  complained  of  is  the  restoration  of  the  law  in  this  matter,  as 
regards  Scotland,  to  the  footing  on  which  it  stood  prior  to  the  enactment 
of  the  Acts  and  rules  referred  to,  and  that,  by  the  exemption  of  Scotland 
from  the  operation  of  the  same  or  of  any  similar  enactments,  so  that  in 
future  the  plaintiff  or  pursuer  must,  in  accordance  with  the  rules  of  inter- 
national law,  sue  any  person  resident  in  Scotland  against  whom  he  has  a 
claim  in  the  Courts  of  that  country.  ' 

5.  That  this  meeting  instruct  the  convener  of  this  committee  to  arrange 
for  a  deputation  to  wait  on  the  Law  Officers  of  the  Crown  for  Scotland, 
and  on  Lord  Rosebery  as  Under-Secretary  of  State  for  the  Home  Depart- 
ment, to  lay  before  them  the  views  of  this  committee  as  representing  the 
various  legal  bodies  throughout  the  country,  and  to  request  them  as  soon 
as  possible  to  prepare  and  bring  in  a  bill  to  remedy  the  evils  complained  of. 

Thereafter  the  following  executive  committee  was  appointed, 
viz.  Messrs.  J.  C.  Brodie,  J.  Lamond,  W.  Miller,  G.  M.  Wood,  J.  A. 
Spens,  T.  C.  Young,  A,  Hendry,  A.  Jameson,  convener,  G.  Burnet, 
secretary. 

Art  Wood-pigeons  Vermin? — The  question  whether  under  the 
Gun  Licence  Act  of  1870  wood-pigeons  are  to  be  considered 
vennin,  which  involves  the  practical  question  whether  a  man  who 
carries  or  uses  a  gun  for  the  purpose  of  killing  them  is  liable  in  a 
penalty  if  he  has  not  a  gun  licence,  has  again  cropped  up.  The 
case  is  this.  The  Gun  Licence  Act  of  1870  (33  and  34  Vict.  c.  57), 
which,  as  the  preamble  and  many  of  the  sections  clearly  show,  is 
simply  an  Excise  Act  passed  for  the  purpose  of  making  an  addition 
to  the  revenue,  requires  a  licence  to  be  taken  out  yearly  by  every 
person  who  shall  use  or  carry  a  gun  in  the  United  Kingdom,  for 
which  licence  the  sum  of  10s.  is  to  be  paid  (sec.  3).  A  penalty  of 
£10  is  provided  for  using  or  carrying  a  gun  elsewhere  than  in  a 
dwelling-house  or  the  curtilage  thereof  without  a  licence  (sec.  7). 
There  are  a  number  of  excepted  cases  in  which  the  penalty  is  not 
to  be  incurred.     One  of  these  is  the  case  of  "  the  occupier  of  any 
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lands  using  or  carrying  a  gun  for  the  purpose  of  scaring  birds  or 
killing  vermin!'  You  may  scare  birds  without  a  licence,  but  you 
may  not  kill  them  without  a  licence.  Is  a  farmer,  in  order  to  pro- 
tect his  crops,  entitled  not  merely  to  scare  but  to  kill  wood-pigeons 
without  a  licence?  Of  course  it  is  argued  on  behalf  of  the 
defenders  in  prosecutions  of  this  kind  that  the  exception  was  intro- 
duced for  the  benefit  of,  or  rather  in  justice  to,  farmers  who  require 
to  use  or  carry  a  gun  for  the  protection  of  their  crops — ^a  laudable 
and  indeed  a  necessary  puipose ;  and  in  carrying  out  that  purpose 
it  is  necessaiy  to  kill  wood-pigeons,  which  are  destructive  to  the 
crops.  It  seems  to  us  clear  that  it  d6es  not  matter  in  the  least  for 
what  purpose  the  exception  was  introduced,  or  whether  the  obje6t 
which  it  is  supposed  was  intended  to  be  promoted  is  a  laudable 
one  or  not,  or  whether  in  the  prosecution  of  that  object  it  is  neces- 
sary not  merely  to  scare  but  to  kill  wood-pigeons.  All  we  have 
got  to  look  at  is  the  words  of  the  Act.  It  may  have  been  intended  to 
make  an  exception  so  broad  as  to  cover  all  cases  where  guns  are  used 
for  the  protection  of  crops ;  but  if  the  terms  of  the  Act  are  not  broad 
enough  to  cover  all  these  cases,  the  only  remedy  is  to  amend  the  Act. 
It  is  to  be  remembered,  too,  that  the  Act  is  an  Excise  Act,  the  sole 
object  of  which  is  to  raise  money  for  the  service  of  the  Crown ;  and 
we  all  know  that  many  very  laudible  things  are  subject  to  taxa- 
tion. When  a  great  minister  introduced  the  Fire  Insurance  Duty, 
he  remarked  that  having  taxed  all  the  vices  they  were  now  begin- 
ning to  tax  the  virtues.  The  simple  question  in  the  case  is.  Are 
wood-pigeons  birds  or  are  they  vermin?  We  say  they  are  not 
vermin,  and  therefore  that  a  person  using  or  carrying  a  gun  for 
the  purpose  not  of  scaring,  but  of  killing  them,  requires  a  gun 
licence.  The  word  "vermin"  comes  from  the  Latin  vermis,  a 
worm.  It  means  some  creeping,  crawling  thing,  and,  regarded  as 
a  creature  to  be  shot,  an  animal  such  as  a  rat,  or  a  stoat,  or  a 
weasel.  In  ordinary  parlance  you  would  not  call  wood-pigeons 
vermin.  You  would  not  like  vermin  for  dinner,  and  you  would  be 
very  glad  to  have  wood-pigeons  if  you  could  get  them.  In  a 
secondary  and  metaphorical  sense  these  creatures  may  be  called 
vermin  by  a  farmer,  because  they  are  hurtful  to  his  crops.  But 
that  is  in  the  same  way  that  landlords  in  Ireland  are  considered  to 
be  and  are  denominated  vermin  by  the  land-leaguers  because  they 
expect  rent  for  their  lands ;  and  expressions  occurring  in  an  Act 
of  Parliament  are  not  to  be  construed  in  a  secondary,  artificial,  or 
metaphorical  sense.  If  there  were  any  doubt  about  the  matter, 
the  terms  of  the  exception  make  it  quite  clear.  There  is  a  clear 
line  of  distinction  drawn  between  birds  and  vermin.  There  are 
two  categories,  birds  and  vermin,  and  wood-pigeons  undoubtedly 
belong  to  the  former.  The  vermin  that  are  referred  to  in  the  Act 
cannot  possibly  be  birds,  because  the  birds  are  in  a  class  by  them- 
selves. It  may  be  asked,  Are  not  hawks,  eagles,  corbie-crows  ver- 
min— ^noxious  and  destructive  animals?  More  than  one  answer 
"  be  given  to  this  argument,  but  it  is  suflacient  for  our  present 
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purpose  to  say  that  wood-pigeons  are  not  creatures  of  the  same 
kind  as  corbie-crows  and  company — creatures  merely  predatory, 
and  themselves  of  no  value. 

This  question  whether  wood-pigeons  are  vermin  turned  up 
recently  in  a  case  at  Jedburgh,  and  the  justices,  being  evidently 
in  doubt  about  the  matter,  leaned  to  mercy's  side  and  dismissed  the 
complaint  The  report  in  the  Scotsman  states  that  the  case  was 
nnprecedented.  This  is  a  mistake,  as  there  was  a  case  of  the  same 
kmd  brought  up  from  the  Ayrshire  Courts  to  the  Supreme  Court 
in  1875,  which,  however,  did  not  go  to  judgment.  The  local  agent 
of  the  defender  in  that  case,  employed,  as  he  states,  as  agent  for  a 
Farmer's  Society,  writing  to  the  journal  mentioned,  implies  that 
the  Jedburgh  justices  were  wrong  in  "finding  there  was  no  pre- 
cedent" If  they  found  that,  they  were  quite  right.  A  case  is  not 
nnprecedented  if  a  similar  case  has  been  brought  before ;  but  a  case 
which  is  withdrawn,  and  in  which  consequently  no  judgment  is 
given,  affords  no  precedent  The  Ayrshire  case  was  withdrawn,  and 
this  correspondent  of  the  Scotsman  states  that  "  after  the  discussion, 
the  Solicitor-General  of  the  day — now  Lord  Watson — said  to  me 
that  it  was  a  ridiculous  prosecution."  This  is  no  doubt  an  inter- 
esting autobiographical  reminiscence,  but  it  appears  to  us  that 
(assuming,  of  course,  this  autobiographical  reminiscence  to  have 
more  truth  in  it  than  a  good  many  autobiographical  reminiscences 
we  have  read)  it  was  not  the  prosecution  that  was  ridiculous, 
bnt  the  person  who  made  the  remark.  The  Act,  as  we  have  already 
said,  is  an  Excise  Act,  an  Act  for  the  purpose  of  adding  to  the 
revenue^  The  prosecutions  are  brought  by  the  Inland  Eevenue 
officials,  and  all  they  have  got  to  do  in  regard  to  an  Act  of  Parlia- 
ment is  to  put  its  provisions  in  force,  and  in  doing  so  to  interpret 
its  expressions  in  their  plain,  ordinary,  natural  meaning.  They 
are  not  to  consider  the  policy  of  the  Act  They  would  be  violating 
their  duty  if  they  were  to  take  a  Justice  of  Peace  or  Farmer's  Society 
view  of  the  matter  and  say,  "  Well  1  it  is  very  hard  that  a  farmer 
should  be  fined  for  killing  these  wood-pigeons  which  are  injuring 
his  crops."  If  it  is  hard,  then  the  law  should  be  altered ;  and  a 
Solicitor-General,  instead  of  sneering  at  those  below  him  for  acting 
up  to  the  law  as  it  stands,  would  be  better  employed  in  giving  a 
hint  to  those  above  him  to  get  the  law  put  right 

It  ought  to  be  remembered,  on  behalf  of  the  Inland  Revenue 
officials,  who,  no  doubt,  are  accused  of  oppressive  proceedings,  that 
they  are  not  Cabinet  ministers  and  high  officials.  They  must  act 
np  to  the  law  as  it  stands,  and  their  private  opinion  as  to  the 
policy  of  the  law  is  a  thing  apart  It  was  the  practice  of  Govern- 
ments, Conservative  and  Liberal,  for  years  and  years  to  ignore  the 
provisions  of  the  Judicature  Act,  which  requires  a  certain  number 
of  judges  in  the  Court  of  Session,  because  they  thought,  or  had 
reason  to  think,  or  were  induced  to  believe,  or  were  credibly 
informed,  or  did  not  take  the  trouble  to  think  anything  at  all 
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about  the  matter,  that  a  reduction  of  the  number  of  the  judges 
would  be  acceptable  to  the  public  mind.  The  remark  invariaDly 
made  was,  "  Alter  the  law  if  you  like,  but  act  up  to  the  law  as  it 
stands."  But  the  Inland  Revenue  officials  cannot  afford  to  perform 
such  cantripa 

"  What  in  a  captain's  but  a  choleric  woid, 
That  in  the  soldier  is  flat  blaaphemy." 

And  if  the  Inland  Revenue  officials  were  disposed  to  act  in  a  high- 
handed fashion  in  deference  to  a  sectional,  supposed  to  be  the 
general  opinion,  the  fate  of  those  high  personages  who  did  so  in 
the  case  of  the  Judicature  Act  would  be,  or  ought  to  be,  a  warning 
to  them.  When  at  last  an  attempt  was  made  to  alter  the  law  in 
the  usual,  legitimate,  and  constitutional  manner  in  deference  to 

fiublic  opinion,  it  was  found  that  this  public  opinion  did  not  exist, 
n  the  same  way  it  might  be  found  that  the  public  might  think 
that  when  everybody  else  was  pa}dng  gun-licence  duty,  no  great 
injustice  was  done  if  a  former  was  not  exempt  when  he  shot  wood- 
piffeons  and  got  a  ^[ood  price  for  them,  in  the  meantime  the 
Inland  Revenue  officials  have  the  simple  duty  to  perform  of  carry- 
ing out  the  law  as  it  stands,  and  in  construing  an  Act  which 
draws  a  distinction  between  birds  and  vermin,  the  proposition  that 
wood-pigeons  are  not  birds,  and  are  vermin,  is  one  which,  in  our 
opinion,  cannot  be  accepted  by  any  one  who  has  given  the  subject 
due  consideration. 

Hie  Vacancy  on  the  Bench — ^It  was  currently  reported  in  the 
Parliament  House,  at  the  time  at  which  we  go  to  press,  that  the 
Dean  of  Faculty  was  to  be  appointed  to  the  place  on  the  Bench 
vacant  by  the  death  of  Lord  Curriehill.  If  tnis  proves  true,  we 
need  not  say  that  such  an  appointment  will  command  the  approval 
of  all  parties  at  the  Bar,  as  well  as  of  the  profession  in  general 
The  forensic  reputation  of  a  counsel  is,  as  we  have  often  seen,  no 
guarantee  of  his  turning  out  a  good  judge,  but  we  can  hardly  con- 
ceive a  gentleman  possessing,  as  Mr.  Kinnear  does,  the  characteris- 
tics of  a  thorough  lawyer  and  a  cultured  gentleman  proving  any- 
thing but  an  ornament  to  the  Bench :  he  has  the  three  great  quali- 
fications of  a  good  judge — ^patience,  courtesy,  and  learmng. 


^he  SfottiBh  ^t»  MtLq&zim  anb  Sheriff  €4»«rt  ^Rtporter. 

SHERIFF  COURT  OF  CAITHNESS. 
Sheriff  Thoms  and  Sheriff-Suhstitate  Spittal. 

M'KIDD  v.  MAMSON. 

iVoecM— iin  action  in  which,  no  step  taken  within  year  and  day  of  exeaUion 
held  eapabU  of  being  wakened  and  proceeded  with-^Proof  by  writ  or  oath  dietinct 
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from  a  rtfsrenee  to  oaiL—Thia  action  was  btought  and  executed  in  May  1880 
to  enforce  payment  of  a  bill  for  £fi6,  and  it  was  met  by  two  defences:  (1)  '*The 
petition  not  navinff  been  called  within  a  year  and  day  of  the  execution,  could 
not  thereafter  be  caJled,  and  it  was  incompetent  to  remove  the  actbn ; "  and  (2), 
''The  obligation  on  the  defender  in  the  bill  founded  on  having  been  extin- 
guished by  the  substitution  of  a  new  bill,  the  defender  is  entitled  to  absolvitor 
with  en>en8es." 

The  Sheriff-Substitute  (Smttal)  took  no  notice  of  the  first  defence,  although 
he  virtually  repelled  it  by  tne  following  interlocutors.  The  plea  thus  passed 
over  cropped  up  again  when  the  first  appeal  was  taken  to  the  Sheriff. 

The  whole  proceedings  are  interesting  as  illustrating  the  delays  which  occur 
in  the  oountiy  in  the  Sheriff  Courts,  and  are  as  follows  :— 

*^  Wicky  ^iih  June  1881.— The  Sheriff-Substitute,  in  ren^ect  of  the  defender's 
failure  to  enter  a  notice  of  appearance,  Decerns  aoainst  him  in  terms  of  the 
prayer  of  the  petition,  and  for  expenses,  of  which  allows  an  account  to  be  lo<^ged« 
and  when  lodged  remits  the  same  to  tiie  Auditor  of  Court  to  tax  and  report, 
and  decerns.  Chables  Gbet  SpirTAL." 

**  Wuky  \9i  July  1881. — £2  consigned  and  defences  lodged. 

''Jab.  CajcfbelL)  S.0,D" 

**  WiAy  Ist  July  1881.— The  Sheriff-Substitute,  on  motion  of  the  defender, 
Becalls  the  decree  in  absence,  dated  24th  June  1881,  and  allows  tiie  defences 
now  tendered  for  the  defender  to  be  received,  and  oiders  the  £SL  consigned,  in 
terms  of  section  14  of  the  '  Sheriff  Courts  (Scotland)  Act,  1876,'  to  be  paid  to 
the  pursuer  towards  his  expenses.  Charles  Grey  Spittal." 

"  Wicky  Eo.  die. — Appoints  parties'  procurators  to  revise  their  pleadings 
within  six  days  each.  Charles  Grey  Spittal." 

"  Wicky  \2ih  July  1881. — Present  parties'  procurators,  Continues  the  cause 
for  adjusting  and  closing  till  this  day  week.  Charles  Grey  Spiital." 

"  Wifky  I9th  July  1881.—  Present  parties'  procurators.  Continues  the  cause 
lor  adjusting  and  closing  till  Friday  first.  Charles  Grey  Spiital." 

"  WUk,  29nd  July  1881.— Record  closed.  Charles  Grey  Spittal." 

"  JFiekf  Eo.  die. — Allows  the  defender  a  proof  of  his  averment  in  the  4th 
article  of  his  statement  of  &cts,  said  proof  to  oe  by  writ  or  oath  of  the  pursuer, 
and  appoints  for  proceeding  with  the  proof.  Charles  Grey  Spixtau 

**NoU, — It  appears  to  me  to  be  incompetent  in  this  action  to  go  into  the 
defender's  stonr  about  the  buildins  of  the  purauer's  house  in  Thurso.  He  does 
not  deny  his  signature  to  the  bill  founded  on,  and  I  think  the  only  proof  he  is 
entitled  to  in  this  action  is  that  allowed  above.  .  C.  G.  S." 

"  fFiek,  2dth  /tJy.  1881.— The  defender  appeals  to  the  Sheriff. 

"Peter  Keith, 
Solicitor,  ThuraOy  agent  for  drfender,*^ 
"  Wieky  20th  July  1881.— The  Sheriff  having  considered  the  defender's  appeal, 
AppointB  him  to  lodge  a  reclaiming  petition  within  eight  days  ftx)m  the  date  of 
tins  interiocntor.  Geo.  H.  Thoms." 

"  Wi€k  eth  August  1881.— Reclaiming  petition  lodged  of  this  date. 

"  Jab.  Campbell,  8.C.D" 

*"  Wicky  Vl(h  August  1881.— The  Sheriff  having  resumed  consideration  of 
the  defender's  appeal,  with  reclaiming  petition  for  him.  Appoints  the  pursuer 
to  lodfle  answers  thereto  within  eight  oays  from  the  date  ofthis  interlocutor. 

^  "Geo.  H.  Thoms. 

'^  JVole.- As  calling  a  summons,  so  Cor  from  being  abolished,  is  recognised  by 
section  10  of  the  Act  of  1876,  the  Sheriff  desires  argument  in  the  answers  as  to 
the  competent^  of  wakening  in  the  drcumstaaces  of  this  case.        G.  H.  T." 
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'<  IVickj  %^d  Augmi  1881.— Answers  lodged.  Rob.  M<Lauchi«ak." 

'*  Wick,  bth  Septernher  1881. — The  Sheriff  having  resumed  consideration  of 
the  defender's  appeal,  with  answers  for  the  pursuer  to  the  reclaiming  petition 
by  the  defender,  Dismisses  said  appeal,  and  ad!neres  to  the  interlocutor  su omitted 
to  review,  with  expenses  of  the  appeal  in  favour  of  the  pursuer  as  the  same 
may  be  taxed.  Geo.  H.  Thoms. 

"Note,— The  dicta  in  Aitkeii  v.  Dick  (July  7,  1863,  1  Macph.  1038)  support 
the  pursuer's  contention  that  on  execution  this  case  became  a  depending  action, 
and  so  could  be  competently  wakened.  Q.  fl.  T." 

"  Wick,  lAth  October  1881. — Present  parties'  procurators.  Appoints  a  minute  of 
reference  to  the  oath  of  the  pursuer  to  ue  lodged  by  the  defender  on  or  before 
this  day  week.  Charles  Gret  Spittal." 

"  Wickj  26th  October  1881.— The  Sheriff-Substitute,  in  respect  of  the  defender's 
fieiilure  to  lodge  a  minute  of  reference  to  the  oath  of  the  pursuer,  Decerns 
a${ainst  him  in  terms  of  the  prayer  of  the  petition :  Finds  him  liable  in  the 
expenses  of  process  to  the  pursuer,  of  whicn  allows  an  accoimt  to  be  lodged, 
and  remits  the  same  to  the  Auditor  of  Court  to  tax  and  report,  and  decerns. 

"Charles  Grey  Spittal." 

"  IFicky  Ut  November  1881.— The  defender  appeals  to  the  Sheriff. 

"George  Miller  Sutherland, 
for  Mr.  Keith,  agent  of  the  defender,^ 

"  JVickf  6th  November  1881. — The  Sheriff  having  considered  the  defender's 
appeal,  Appoints  him  to  lodge  a  reclaiming  petition  within  eight  days  from  the 
date  of  this  interlocutor,  and  the  pursuer  to  lodge  answers  within  eight  days 
thereafter.  Geo.  H.  Thoms." 

"  Wick,  2l8t  November  1881. — Reclaiming  petition  lodged  on  12th  instant, 
and  answers  of  this  date.  Jas.  Campbell,  8,C,D," 

"  The  Sheriff  having  resumed  consideration  of  this  appeal,  with  reclaiming 
petition  (No.  17)  for  the  defender  and  appellant,  and  answers  thereto  (No.  18), 
and  whole  nrocess,  Sustains  said  appeal,  and  recalls  the  interlocutors  of  14th 
and  25th  October  last,  and  finds  tne  piursuer  liable  in  expenses  since  5th 
September  last,  as  the  same  may  be  taxed.  Geo.  H.  Thoms. 

"Note, — The  course  adopted  by  the  Sheriff-Substitute  of  not  giving  effect  to 
the  interlocutor  of  22nd  July  proceeds  upon  a  mistaken  notion  of  what  a 
reference  to  oath  is.  He  has  confounded  it  with  a  proof  by  writ  or  oath.  He 
should  have  fixed  a  diet  for  the  proof  allowed  on  22nd  July,  affirmed  as  that 
course  was  on  appeal.  There  is  here  no  renunciation  of  proof  by  writ  or 
admission  that  none  exists.  The  proof  to  be  led  may  be  by  both  writ  and 
oath  of  the  pursuer,  as  Lord  Stair  says  (iv.  42,  1), '  If  writ  be  first  used,  oath 
may  be  used  in  so  far  as  it  is  not  proved  by  writ.'  Accordingly,  in  his 
reclaiming  petition,  the  defender  states  that  his  averments '  can  be  established 
by  the  pursuer's  own  books  and  his  other  writs.'  The  diet  of  proof  alone 
could  clear  this  up.  The  defender  then  or  afterwards  might  tender  a  minute 
of  reference  to  oath,  but  he  cannot  be  compelled  at  any  time  to  do  bo.  Mr. 
Sellar  in  his  New  Styles  (p.  277)  gives  the  proper  form  of  interlocutor,  ^AUotM 
the  minute  of  reference  by  the  pursuer  (or  deSfender)  to  the  oath  of  the  — - 
to  be  received,  sustains  the  same,'  etc.  The  Lord  Justice-Clerk  in  Forman 
V.  Bookless  (February  27,  1864,  2  Macph.  787)  says,  *  A  reference  to  oath  is 
essentially  different  from  leading  evidence.  It  is  a  transaction  between  the 
parties,  and  a  solemn  transaction  involving  an  appeal  to  the  conscience  of  the 
party,'  and  accordingly  cannot  be  taken  down  except  by  the  clerk  in  exteneo, 
instead  of  in  notes  as  if  it  were  evidence.  And  all  the  decisions  show  this  great 
difference.  In  AmtrvJther  v.  WiJMe  (January  31,  1856,  18  D.  442)  fur- 
ther proof  was  renounced  and  a  final  decision  pronounced,  and  yet  on  the 
motion  of  the  defender  a  reference  was  sustained.  A  reference  after  proof 
was  indeed  refused  in  the  Yelverton  case  (March  10,  1865,  3  Maoph.  646; 
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and  July  30,  1867 ;  5  Macph.  144  ;  Law  Reports,  1 ;  Scotch  Appeals,  S81); 
bfat  Lord  Cuiriehill  in  that  case  (3  Mac^h.  664)  enters  fully  into  the  nature  of 
a  reference,  and  emphasizes,  as  indeed  ail  the  judges  do,  its  voluntary  nature. 
The  only  decree  which  can  be  got  in  the  event  of  the  referee's  refusal  to  depone 
is, '  that  he  is  not,  like  a  contumacious  witness,  punished  by  imprisonment  or 
oUierwiae,  but  only  that  he  is  held  as  confessed,'  which  presents  a  contrast 
to  the  procedure  in  the  present  case,  wnich  ignores  the  voluntary  nature  of 
the  act  of  rderence,  and  does  not  proceed  upon  the  refusal  to  depone.  The 
appellant  perhaps  states  his  position  a  little  too  strongly  when  in  his  reclaim- 
ing petition  he  uiges  that  the  order  upon  him  to  lodge  a  minute  of  reference 
to  th^  porsuer's  oath  'is  quite  different  from  the  case  of  a  defender  voluntarily 
tendenng  a  reference  of  the  case  to  the  oath  of  his  adversary ;  and  in  the  event 
of  the  defender  being  advised  to  appeal  his  case  to  the  Court  of  Session,  the 
£ict  of  his  lodginp;  such  a  minute,  and  voluntarily  referring  the  matter  to  the 
pursuer's  oath,  might  be  prejudicial  to  his  case,  as  his  objection  to  the  limited 
proof  allowed  would  thereby  be  held  as  waived.  The  oath  emitted  would  be 
nnal  in  r^;ard  to  the  matter  referred.  But  it  is  not  the  defender  that  is  mak- 
ing a  judicial  reference  of  the  case,  it  is  this  Court  that  has  limited  his  proof.' 
The  only  answer  by  the  pursuer  to  this  is  that  the  defender  never  mov^  the 
Sheriff-Substitute  to  fix  a  diet  of  proof.  It  was  the  duty  of  the  Sheriff-Sub- 
stitute  to  fix  a  diet  for  proof,  irrespective  of  any  motion,  immediately  on  receipt 
of  the  process  from  the  Sheriff,  and  that  will  now  be  done.  The  Sheriff-Suo- 
stitnte's  mistakfl  as  to  this  would  have  induced  the  Sheriff  to  find  no  expenses 
due  since  last  appeal  but  for  the  pursuer's  adopting  and  maiutaining  that  the 
comae  adopted  oy  the  Sheriff-Substitute  was  right. 

'*  The  Sheriff  observes  that  although  the  principal  delays  in  this  case,  which 
was  raised  in  Mav  1880,  rest  with  uie  agents,  yet  the  whole  of  the  summer 
session  after  1st  July  1881  was  lost  by  an  unnecessary  revisal  of  the  petition 
and  defences  in  separate  papers  (Nos.  13  and  14),  and  still  more  delay  and 
expense  have  occurred  in  tnis  simple  case  between  debtor  and  creditor  since 
5th  September  1881.  Although  it  is  now  near  the  end  of  November  1881,  the 
Sheriff  hopes  that  the  credit  of  the  Court  may  be  somewhat  restored  by  a 
dedsion  before  the  winter  session  arrives  at  the  Christmas  vacation. 

"Q.  aT.» 


SHEEIFF  COURT  OF  BANFFSHIRE. 

Sheriff  Scott  Moncruff. 
XAOKBHziB  V.  MAOKBNziB.— .Yooetn^er  1881, 

ExBOHtor — LegUmation  per  subsequens  matrimonium. — A.  sued  B.  in  an 
action  of  accounting  as  executor  of  their  deceased  father.  A.  had  been  legiti- 
mated bv  a  marriage  of  his  parents  subsequent  to  that  of  which  B.  was  the 
issue.  Objection  to  A.'s  title,  upon  the  ground  that  B.'s  interests  could  not 
be  prejudiced  by  tiie  Intimation  of  A.,  repelled. 

The  Sheriff-Substitute  in  this  case  pronounced  the  following  interlocutor 
and  note : — 

**  Banff,  Ibth  Nwember  1881.— Having  heard  parties'  procurators  and  made 
ariiandum  with  the  closed  record,  RepeU  the  oilatoiy  plea,  and  sustains  the 
pmsoer's  title  to  sue  before  answer :  Allows  to  the  pursuer  a  proof  of  his  liver- 
nients  contained  in  article  2  of  his  condescendence,  and  to  the  defender  a 
ooDJonet  probation,  and  appoints  the  cause  to  be  enrolled,  in  order  that  a  day 
might  be  fixed  for  proceedmg  with  said  proof,  and  decerns. 

"  W.  G.  Scott  Monorisff. 

«  NoU, — ^The  dilatory  plea  raises  a  curious  point,  but  one,  in  my  opinion,  of 
no  great  difificiilty.  The  pursuer  is  a  half  brother  of  the  defender,  whom  he 
son  in  the  capacity  of  tiieir  father's  executor.    He  is  met  with  this  plea, '  No 
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title  to  sue,  in  respect  that  the  pursuer  having  only  been  legitimated  sub- 
sequent to  the  mamage  of  which  the  defender  is  the  issue,  the  latter^s  interests 
cannot  be  affected,  so  far  as  regards  succession,  by  such  legitimation.'  There 
is  no  dispute  between  the  parties  as  to  this  question  of  fact,  for  what  the 
defender  states  is  admitted  by  minute  to  be  true  by  the  pursuer. 

<<  Ever  since  the  famous  case  of  K^  v.  Martin  (March  6, 1840,  2  D.  752)  it 
has  been  decided  that  an  intervening  marriage  is  no  impediment  to  legitimation 
l^r  siibsequem  matrimonivm.  It  was  not  necessary  in  that  case  to  determine 
what  are  the  rights  of  a  child  so  legitimated  in  competition  with  the  issue  of  an 
intervening  marriage  ;  but  from  the  opinions  expressed  it  may  now  be  hdd  as 
settled  that  the  former  cannot  claim  any  benefit  arising  from  his  seniority.  As 
expressed  by  Mr.  Fraser  in  his  law  of  Parent  and  Child,  39,  he  will  be  post- 

S»ned  in  so  far  as  regards  succession  to  the  children  of  the  intermediate  mamage. 
e  is  in  fact  the  younger  child.  If,  therefore,  the  question  in  the  present  case 
related  to  heritage,  the  pursuer,  although  his  father's  elder  child,  could  not 
compete  with  the  defender,  who  wotdd  be  the  father's  heir.  But  there  is  no 
heritage  claimed  here,  and  that  being  the  case,  it  appears  to  me  that  there  can 
be  no  doubt  about  the  pursuer's  title  to  sue.  He  is  just  in  the  position  of  a 
younger  child,  entitled  to  share  equally  with  his  elder  brother  in  tne  moveable 
succession.  The  defender  is  no  more  prejudiced  than  he  would  have  been  by 
his  father  contracting  in  the  ordinarv  way  a  second  marriage  and  having  a  second 
family.  Writing  of  the  child  who  nas  been  legitimated,  Pothier  (upon  whom 
the  Scotch  judges  found)  says,  '  Le  manage  que  son  p^re  a  contract^  avec  sa 
m^re  dtant  le  second  manage  de  son  p^re,  il  rensuit,  qu'il  ne  pent  ^tre  regaide 
que  comme  un  enfant  de  son  second  manage  ;  or  il  repusue  que  I'enfant  du 
second  mariase  sol  Pain^  des  enfants  du  premier.'  It  is  clear,  therefore,  that 
the  dilatory  plea  cannot  stand.  Were  it  sound,  an  intervening  marriag^e  foUowed 
by  issue  would  exclude  children  subsequently  Intimated  from  all  mterest  in 
their  father's  succession.  As  to  the  subsequent  procedure  in  this  case,  if  parties 
cannot  come  to  terms,  it  appears  to  me  that,  looking  to  the  documents  already 
in  process,  it  fiEills  upon  the  pursuer  to  prove  his  averments  as  to  articles 
alleged  to  be  in  the  possession  of  the  defender,  and  not  accounted  for. 

"W.G.S.  M." 
ilci.— George. iltt.— Soutar. 


SHERIFF  COURT  OF  PERTHSHIRE.     . 
Sheriff  Babclat. 

HIGHLAND  RAILWAY  CO.  V.  M'LAUCHLAK  AND  M'LABEN. 

This  was  a  complaint  under  the  Summary  Procedure  Act,  concluding  for  fare  for 
travelling  without  a  ticket  with  intent  to  defraud.  The  Sheriff-Substitute  dismissed 
the  complaint  after  proof  by  the  following  interlocutor : — 

**  Perth,  9th  Noveiriber  1881. — Having  taken  evidence,  heard  parties'  procurators, 
and  made  avizandum,  Finds  the  complaint  not  proved,  and  therefore  dismisses  the 
same,  and  decerns  against  the  complainer  in  favour  of  the  respondents  for  £1  of 
costs.  Hugh  Babclay. 

*'  Noie,—Thia  la  a  complaint  against  two  men  for  travelling  in  a  carriage  of  the 
complainers  '  without  havins  previoudy  paid  their  railway  &re,  and  witii  intent 
to  avoid  payment  thereof,'  whereby  they  severally  incurred  a  penalty  of  iOs.  each, 
to  be  recovered,  with  expenses,  by  poinding,  or  by  imprisonment  for  a  period  not 
exceeding  three  months.  This  is  strictly  a  criminal  case,  and  must  be  dealt  with 
accordingly.  One  hardship  the  accused  suffer  in  this  is,  that  they  cannot  be 
admitted  to  give  evidence.  In  no  instance  can  this  be  more  severely  felt  than  in 
the  present  It  is  much  to  be  desired  that  this  restriction  on  evidence  may  be 
removed,  and  that  an  accused  party  in  many  cases  may  not  be  compelkd,  but  may  be 
aUowed  to  give  evidence  on  matters  where  he  alont  can  give  the  real  facts. 

**  At  the  first  calling  of  the  case  it  was  objected  that  the  complaint  did  not  specify 
the  train  by  which  the  accused  travelled  and  the  offence  was  committed.    This  did 
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tpj^eir  ft  fatal  defect,  and  in  all  cases  hitherto  of  this  kind  this  essential  was 
imifonnly  stated.  "Without,  the  accused  cannot  be  prepared  to  prove  an  aliln  a 
special  oefence.  However,  the  specialty  being  verbaUy  supplied,  the  solicitor  for 
tne  accoaed  did  not  press  the  objection,  and  it  was  not  recorded. 

"  The  facta  are,  that  the  two  accused,  who  reside  in  the  neighbourhood  of  Blair 
Aflioll«  on  the  morning  of  Saturday,  the  30th  day  of  July,  left  the  station  there  by 
the  train  leaving  at  4.65  r.ic.  The  distance'is  about  six  miles.  The  train  reached 
Pitlochrie,  where  the  accused  stopped.  The  train  was  just  about  leaving  Blair 
AthoU  when  they  arrived,  and  they  nad  not  time  to  purchase  tickets.  They  were 
not  prevented  taking  their  seats,  but,  on  the  contrary,  the  guard  saw  them  into  the 
train.  They  promised  to  ]^y  their  fai-es  at  Pitlochrie.  Therefore  the  charee  that 
they  had  not  previously  i>aid  their  fares,  *fcith  inteni  to  avoid  paymentf*  which  is 
the  sole  ground  of  complaint,  is  negatived.  They  might  have  been  prevented  tak- 
ing thiOT  aeata  in  the  train,  or  afterwards  been  removed,  but  the  non-payment  of 
the  Ute  at  Pitiochrie  then  became  a  matter  of  civil  debt.  The  stationmaster  at 
Blair  Atholl,  on  despatch  of  the  train,  immediately  telegraphed  to  the  officials  at  Pit- 
lochrie in  these  terms : '  Two  passengers  on  4.55  p.m.  train.  Did  they  pay  excess  ? ' 
This  assumes  that  it  was  expected  that  the  train  would  have  passed  before  receipt  of 
the  tel^n^am.  An  answer  was  nrom^tly  received  with  the  monosyllable  *No.* 
The  ffuara  forgot  at  Pitlochrie  to  ask  their  fares.  The  accused  left  Pitlochrie  at  8.55 
bv  ike  up  train.  On  arrival  at  Blair  Atholl  M'Laren  allowed  a  ticket,  but 
M'Lauchlan  did  not,  saying,  after  he  searched  his  clothes,  t^at  he  had  lost  it. 
There  is  no  proof  that  he  had  noi  bought  a  ticket,  and  the  other  accused  having  done 
so,  tiie  presnmntion  is  that  he  also  did  so. 

"  The  officials  appear  to  have  believed  the  fact  that  he  really  had  purchased  his 
ticket  at  Pitiochrie.  On  Ist  August  the  stationmaster  at  Blair  AthoU  reported  the 
non-payment  of  the  fares  at  Pitlochrie.  It  does  not  appear  when  the  station- 
master  at  Blair  Atholl  reported  the  non-production  of  M'JUiuchlan's  ticket  on  the 
return  in  the  evening.  But  on  the  8rd  August  a  letter  was  written  to  M'Lauchlan 
from  the  head  office,  Inverness,  stating  that  he  had  arrived  at  Blair  Atholl  from  Pit* 
lochrie  on  the  80th  July  without  a  ticket,  and  desiring  to  hear  in  answer.  On 
9th  August  M'Lauchlan  wrote  a  letter,  stating  that  he  had  bought  two  tickets  at 
Pitiochrie,  for  which  he  paid  Is.  Id.,  and  gave  one  to  M'Laren  and  had  lost  the 
other,  and  accordingly  he  remitted  6|d.  as  the  price  of  the  lost  ticket,  which  was 
accepted.  The  case  was  dealt  with  as  one  of  civil  debt,  and  no  crimiiial  measures 
were  taken  as  to  this  journey.  On  the  7th  October,  being  upwards  of  two  months 
after  the  alleged  offence  on  80th  July,  this  complaint  was  presented,  and  the 
accoaed  aver  that  the  service  of  the  complaint  was  the  first  notice  they  received  of 
the  allMped  offence. 


the  offence  is  alleged  to  have  been  committed.  'Generally  in  such  cases  the  offender 
is  a  stramger  in  the  district,  and  generall^r  it  is  perpetrated  by  one  person.  Here  it 
is  sappoaed  that  two  parties  had  entered  into  a  conspiracy  to  defraud  the  company  to 
the  extent  of  f^d.  to  each  conspirator.  This  certainly  is  of  itself  not  sufficient  to 
acouit,  yet  character  is  certainlv  to  be  taken  into  estimation,  and  even  motive  is  not 
to  be  overiooked.  The  accused  aver  that  they  did  pay  at  Pitlochrie.  They  knew 
it  was  known  by  the  officials  that  they  travelled  without  tickets.  Therefore  Ljf  they 
did  avoid  payment,  thev  were  sure  of  detection.  There  is  no  proof  that  they 
abmptiy  and  cUmdestinely  left  the  station  at  Pitlochrie,  and,  as  they  were  to  return 
in  the  evening  they  again  exposed  themselves  to  detection.  The  officials  at  Pit- 
lodirie  had  been  informed  of  the  non-payment  of  the  fares  at  Blair  Atholl.  It 
appears  to  be  the  practice  that  when  a  nsssenger  has  no  ticket,  the  ticket-collector 
takes  him  to  the  office,  where  he  pays  the  excess,  as  it  is  called,  and  which  is  entered 
in  a  book.  There  is  no  i>roof  that  the  accused  were  checked  at  Pitlochrie,  or  taken 
to  the  office,  but  certainly  a  dark  awore  that  there  were  some  excess  charves 
exacted  and  paid  on  the  80tn  from  Bhiir  Atholl  to  Pitiochrie.  The  solicitor  for  the 
accused  on  this  called  for  the  record,  and  it  appeared  that  no  entry  on  that  day  of 
excess  tares  from  Blair  Atholl  to  Pitiochrie  was  recorded.  It  is  not  necessair  to 
sospeet  that  the  young  man  had  received  the  fares,  which  he  was  by  the  rules  not 
entitled  to  receive  himselfl  But  certainly  this  does  raise  a  doubt  in  the  case  to 
which  the  accused  are  justiy  entitied  to  have  the  benefit  It  is  pled  that  the  youne 
iiia%  odled  at  the  distance  of  more  than  two  months  from  the  day  libelled,  may  have 
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made  a  mistake  as  to  there  being  excess  fares  from  Blair  AthoU  paid  th%t  day.  If 
so,  then  the  complainers  alone  are  to  blame  for  the  delay  in  instituting  the  proceed- 
ings which  led  to  the  mistake.  One  thing  is  obvious  in  this  class  of  cases,  that  it  is 
desirable  that  all  such  oa^ht  to  be  tried  immediately  after  the  offence  being  com- 
mitted. Such  generally  is  the  practice.  The  Act  makes  a  limit,  and  where  the 
complaint,  as  here,  was  not  made  until  almost  the  lapse  of  this  limit,  whilst  the 
accused  are  in  the  locality,  there  exists  strong  grounds  to  believe  that  the  case  is  far 
from  being  strong. 

**  The  Sheriff-Substitute  is  of  opinion  that  when  a  passenger  is  allowed  to  take  his 
seat  in  a  railway  carriage  without  prepaying  his  fare,  but  on  a  promise  to  pay  at  the 
station  on  his  arrival,  it  becomes  a  mere  civil  debt  If  be  can  show  no  passport,  he 
must  pay  the  fare.  Indeed,  in  these  cases  the  bylaw  most  iniquitonsly  exacts  that 
he  shiul  pav  from  the  most  distant  part  of  the  xailway,  but,  at  all  events,  the  faro 
applicable  for  the  space  actually  travelled.  If  the  claim  is  made  in  a  civil  action 
(several  of  which  the  Sheriff-Substitute  has  tried),  it  would  rest  on  the  debtor  or 
defender  to  prove  the  payment.  But  when  the  company  have  recourse  to  a  criminal 
action,  it  obviously  rests  with  them  to  prove  non-payment  of  the  fare,  with  intent  to 
avoid  payment.  H.  B." 

^c^.— Chalmer8. AU.—J,  Stewart. 


CoNTRACJT.— ifecMttrc  of  damages — Hemotenesa. — The  plaintiff  sent  some  horses 
to  stables  with  which  the  defendant  had  contracted  to  supply  him  during  a  fair. 
Another  person  to  whom  the  defendant  had  subsequently  let  the  same  stables, 
turned,  with  the  assistance  of  the  defendant's  servants,  the  plaintiff's  horses  out 
of  the  stables  without  their  clothing,  and  while  they  were  standing  in  the  defen- 
dant's yard  until  other  stables  could  be  procured,  some  of  them  caught  cold  and 
became  depreciated  in  value.  The  jurv  lound  that  the  depreciation  in  value  was 
the  result  of  the  breach  of  contract  by  the  defendant : — Held  (by  the  Court  of 
Appeal — dubUanU  Bramwell,  L.J.),  that  the  defendant  was  liable  for  the  depre- 
ciation thus  caused,  and  that  the  damage  was  not  too  remote. — Hohhs  v.  Th*, 
London  and  South- WefAem  Railway  Company  (44  L.  J.  Rep.  Q.  B.  49;  L.  Rep. 
10  Q.  B.  Ill)  questioned.     M*Mahon  v.  FUld,  (App.)  50  L.  J.  Rep.  Q.  B.  652. 

Contract,— WrUing—SiaiuU  of  Frauds  (29  Car.  11,  c.  3),  see.  4— Parol  identi- 
fication of  **  arrangement  **  with  a^greement  in  writing. — In  an  action  for  breach  of  an 
agreement  for  the  hire,  at  a  monthly  payment,  of  a  carriage  of  the  plaintiff  for 
more  than  a  year  from  the  agreement,  in  which  the  Statute  of  Frauds,  sec.  4,  was 
relied  on  as  a  defence,  it  appeared  that  an  agreement,  such  as  the  cme  sued  on, 
was  made,  the  terms  of  which  were  contained  in  a  memorandum  signed  by  the 

Slaintiff  but  not  by  the  defendant ;  that  in  a  letter  to  the  plaintiff,  signed  by  the 
efendant,  the  defendant  referred  to  "  our  arrangement  for  the  hire  of  your  car- 
riage," and  to  *'my  monthly  payment,"  and  that  the  only  arrangement  which  he 
could  mean  was  the  agreement  contained  in  the  memorandum  signed  by  the  plain- 
tiff: — ffeldf  that  there  was  a  sufficient  memorandum  in  writing  signed  by  the 
defendant — Cave  v.  Hastings,  50  L.  J.  Rep.  Q.  K  575. 

Friendly  Society. — The  Building  Societies  Act,  1874,  sec.  12 — Incorporation— 
Certificate, — ^An  action  cannot  be  maintained  to  impeach  the  incorporation  of  a 
society  under  the  Building  Societies  Act,  1874. — Glover  v.  Giles,  50  L.  J.  Rep.  etc. 


ERRATUM. 
Page  627,  line  18,  for  '*  Crown  Cases  Reversed  "  read  "  Crown  Cases  Reserved." 
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HISTOKICAL  NOTES   ON  TITLES  OF  NOBILITY 
IN  SCOTLAND. 

NO.  IV. 
PRECEDENCE. 

The  subject  of  precedence  among  Peers,  as  settled  by  the  De- 
creet of  Banking  and  the  Union  Eoll,  has  again  and  again  been 
incidentally  discussed  by  the  House  of  Lords  in  Scottish  Peerage 
claims  under  reference  from  the  Crown;  but  the  discussions, 
having  been  conducted  by  English  counsel  and  before  English  law 
Lords,  have,  generally  speaking,  been  eminently  unsatisfactory  and 
misleading,  what  is  simple  and  intelligible  to  one  who  has  made 
a  critical  study  of  Scottish  usages  and  institutions  becoming 
anomalous  and  incomprehensible  when  viewed  through  English 
spectacles.  It  is  here  proposed  to  examine  the  subject  in  the  light 
which  the  history  and  constitutional  law  of  Scotland  throw  on  it. 

Looking  at  the  social  state  of  Scotland  in  the  latter  half  of  the 
fourteenth  and  the  fifteenth  centuries,  one  of  its  prominent  features 
is  the  position  held  by  two  or  three  of  the  greater  nobility,  more 
especially  the  Earls  of  Douglas  and  Crawford,  who,  occupying  a 
far  higher  platform  than  their  brother  nobles,  maintained  a  semi- 
loyal  state,  having  their  barons  who  held  of  them^  their  heralds 
and  pursuivants,  and  their  councils  of  retainers  after  the  model  of 
the  Parliament  of  the  nation,  and  chafing  at  any  interference  with 
their  acts  by  the  sovereign.  So  completely  did  the  Earls  of 
Douglas,  in  the  reign  of  James  II.,  aim  at  being  the  most  powerful 
personages  in  the  realm  that  some  modem  historians  conceived 
ihat  they  literally  aspired  to  the  throne,  and  framed  untenable 
genealogical  hypotheses  respecting  the  grounds  of  their  supposed 
claim.    The  idea  that  the  Earl  of  Sutherland,  or  even  the  Earl  of 

VOL.  ZXVI.  NO.  CGCIL— FEBRUABT  1882.  £ 


58      HISTORICAL  NOTES  ON  TITLES  OF  NOBILITY  IN  SCOTLAND. 

£oss,  was  entitled  to  take  precedence  of  Douglas  or  Crawford  on 
the  ground  of  the  higher  antiquity  of  their  dignities,  would  in  those 
days  have  been  whoUy  unintelligible.  And  when  the  Eed  Douglas 
came  to  supplant  the  Black,  which  occurred  in  the  end  of  the  reign 
of  James  II.,  the  Earls  of  Angus  were  regarded  as  the  heirs  to  all 
the  privileges  and  immunities  of  the  Earls  of  Douglas. 

Meanwhile  a  third  dignified  family  came  into  prominence.  The 
Campbells,  who  had  no  right  to  a  foot  of  property  in  Argyleshire 
prior  to  the  reign  of  Robert  Bruce,  but  who  had  been  gradually 
but  steadily  rising  in  influence  from  the  time  when  Sir  NeU 
Campbell  married  the  king's  sister,  became  Earls  of  Argyle 
towards  the  close  of  James  IL's  reign.  The  hereditary  offices  of 
Justiciar  of  Scotland  and  Master  of  the  Household  were  conferred 
on  them,  and  every  succeeding  generation  saw  them  rising  higher 
and  higher,  till  they  occupied  a  place  almost  if  not  quite  along- 
side of  the  Earls  of  Angus  and  Crawford.  Huntly  alone  can  be 
named  among  the  earls  as  for  a  time  occupying  a  nearly  similar 
position. 

The  highest  place,  however,  among  these  privileged  earls  was 
claimed  by  the  Earl  of  Angus,  whose  right  was  connected  with 
the  bearing  of  the  crown  before  the  king  at  coronations  and 
ridings  of  Parliament,  and  was  supposed  to  give  him  a  precedence 
not  only  over  other  earls^  but  over  peers  of  a  higher  rank.  The 
infringement  of  this  supposed  privilege  by  the  Duke  of  Lennox,  who 
bore  the  crown  in  the  Parliament  of  1592,  drew  forth  a  protest 
from  Angus,  followed  by  an  answer  by  the  king,  that  that  act 
should  not  be  prejudicial  to  the  privileges  and  honours  of  the  earl, 
and  the  right  which  he  and  his  ancestors  had  to  the  "  first  place 
and  first  sitting  and  voting  in  all  Parliaments,  first  place  and 
leiding  of  wangard  in  battailis,  and  bearing  the  crown"  (Acts  of 
the  Parliaments  of  Scotland,  iv.  p.  588).  Mr.  Biddell  quotes  from 
the  Douglas  charter-chest  a  promise  or  declaration  by  James  VI., 
dated  15th  December  1599,  that  William  Earl  of  Angus  « per- 
petuallie  bruik  and  injoy  all  the  former  honoris,  privileges,  and 
immunities  grantit  be  ony  of  cure  predecessoris  to  ony  of  his  for- 
bearis,  and  in  speciall  that  same  place  and  honour  in  Parliament, 
Counsaill,  and  Conventioun,  and  beiringof  honour  that  he  him- 
self and  his  forbearis  bade  of  before,  notwithstanding  quhatsuro- 
evir  new  erectiones  or  dispositiones  of  new  honouris,  styllis,  or 
titles  "  (Eiddell's  Peerage  Law,  p.  156).  Mr.  Biddell  quotes  from 
the  same  repository  an  opinion  given  to  the  Earl  of  Angus  by  that 
eminent  lawyer  Sir  John  Skene  favourable  to  his  sitting  and 
voting  before  dukes  and  marquesses,  an  indication  that  the  sharply- 
defined  English  ideas  of  precedence  had  at  least  not  yet  obtained 
a  firm  footing  in  Scotland.  A  surrender  was  made  of  the  privilege 
in  question  in  1633  by  William  Earl  of  Angus  when  made 
Marquess  of  Douglas ;  but  the  validity  of  the  resignation  was  after- 
wards called  in  question,  and  it  became  the  subject  of  protests. 
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Eeverting  to  the  sixteenth  century,  we  find  entries  in  the 
"Diumal  of  Occurrents"  and  elsewhere  showing  that  on  those 
public  occasions  when  the  Earl  of  Angus  bore  the  crown,  the  Earl 
of  Argyle  carried  the  sceptre,  and  the  Earl  of  Crawford  the  sword ; 
or  the  sceptre  was  carried  by  Crawford  if  either  Angus  or  Argyle 
were  absent  Crawford's  privilege,  though  neither  connected  with 
hereditary  post  nor  known  royal  grant,  was  recognised,  as  will  be 
seen,  in  the  precedency  awarded  him  in  1606 ;  and  we  find  him 
bearing  the  sceptre  at  the  coronation  of  Charles  II.  at  Scone  in 
1651  (Lives  of  the  Lindsays,  ii.  pp.  90, 196). 

Two  other  earls  who  by  general  sanction  had  a  right  of  pre- 
cedency were  the  holders  of  the  hereditary  offices  of  Constable  and 
Marischal.  The  family  of  Hay,  who  held  the  Constableship  from 
the  time  of  Eobert  Bruce,  only  became  earls  in  the  fifteenth  cen- 
toiy.  The  corresponding  post  had  been  suppressed  in  England  on 
account  of  the  dangerous  powers  exercised  by  the  officer ;  and  the 
Constableship  was  in  Scotland  an  office  of  great  dignity.  The 
Marischal  was  also  a  very  high  officer,  and  bad  been  an  earl  from 
about  the  same  date  as  the  Constable. 

Among  the  English  ideas  introduced  into  Scotland  in  the  six- 
teenth century  was  the  notion,  of  which  we  can  find  no  trace  in 
earlier  times,  that  earls  and  lords  of  Parliament  ought  to  take 
lank  in  virtue  of  priority  of  creation.  The  seniority  of  the  un- 
privileged earls  and  the  lords,  which  had  hitherto  been  little 
thought  of  or  discussed,  began  to  become  matter  of  importance, 
as  giving  a  right  to  precedence  in  Parliament  and  at  the  riding^^ 
that  is,  the  grand  procession  from  Holyrood  to  the  place  where  the 
Estates  met.  One  indication  of  the  punctilio  which  had  arisen  on 
the  subject  is  to  be  found  in  the  conditions  generally  introduced 
into  resignations  and  regrants  of  dignified  fiefs,  that  the  new  grant 
should  carry  the  old  precedence ;  this  being,  however,  understood 
to  be  the  case  also  in  the  older  charters,  where  the  precedence 
was  unmentifmed.  As  early  as  1587  disputes  regarding  pre- 
cedency had  become  frequent  and  hot;  and  in  that  year,  and  in 
1592  and  1597,  the  subject  engaged  the  attention  of  Parliament 
In  November  160O  a  commission  was  granted  to  the  Lords  of 
Privy  Council  to  adjust  the  precedence  of  every  nobleman  within 
the  reahn,  under  which  nothing  seems  to  have  been  accomplished. 
After  the  accession  of  James  YI.  to  the  English  throne  the  matter 
Was  again  taken  up,  and  a  commission  with  a  similar  object 
granted  to  certain  peers  and  Privy  Councillors,  the  Wavlt  of  which 
was  the  award  Imown  as  the  Decreet  of  Banking.  The  Conunis- 
non  itself  is  not  extant,  but  we  learn  its  tenor  from  the  Decreet, 
and  know  from  the  Note  of  Evidents  that  the  Commissioners 
included  Francis  Earl  of  ErroU,  George  Earl  Marischal  (the 
buiuier  of  Marischal  College,  Aberdeen,  and  one  of  the  most 
accomplished  noblemen  and  statesmen  of  his  time),  and  John  Earl 
of  Montrose,  Chancdlor  of  Scotland,  and  afterwards  King's  Com- 
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missioner.  The  Commissioners  were  empowered  to  summon  the 
whole  nobility  to  appear  before  them,  and  produce  "  such  writs, 
evidents,  documents,  and  testimonies "  as  instructed  their  "  place 
of  precedency  and  priority ; "  and  the  ranking  fixed  by  the  Com- 
missioners was  in  all  cases  to  stand  good  till  reduced  by  any 
aggrieved  peer  in  the  ordinary  course  of  law  before  the  Court  of 
Session,  which  had  the  ultimate  jurisdiction  in  all  such  matters. 
A  large  number  of  the  peers  summoned  appeared  by  themselves  or 
their  procurators,  but  some  failed  to  put  in  an  appearance  before  the 
Commission.    The  Decreet  was  pronounced  on  the  5th  March  1606. 

The  Peerage  of  Scotland  at  that  time  included  one  duke 
(Lennox)  and  two  marquesses  (Hamilton  and  Huntly)  who  were 
placed  first,  notwithstanding  the  claim  of  the  Earl  of  Angus 
already  adverted  to.  Among  the  earls,  however,  Angus  ranked 
first,  and  then  Argyle  and  Crawford,  on  the  grounds  already  ex- 
plained. The  Constable  (ErroU)  and  Marischal  followed.  Their 
precedence,  in  virtue  of  their  official  rank,  then  and  afterwards 
generally  admitted,  though  occasionally  called  in  question,  could 
hardly  fail  to  have  been  recognised  when  both  were  Commissioners. 
The  remaining  earls,  and  the  lords  who  followed  them,  were  ranked 
according  to  the  newer  principle  of  antiquity  of  creation,  as  far  as 
the  Commissioners  could  judge  of  this  from  the  documents  pro- 
duced by  those  who  compeared.  These  were  principally  charters 
of  lands  and  extracts  fix)m  the  records  of  Parliament,  to  which  were 
added  certain  notes  supplementary  of  these  documents  made  from 
the  public  records  by  the  Clerk  Eegister. 

We  have,  not  in  its  original  shape,  but  in  a  variety  of  MS. 
copies,  the  enumeration  of  these  evidents,  both  what  were  pro- 
duced and  what  were  taken  ex  regidro.  This  inventory  of  docu- 
ments, in  the  form  in  which  we  have  it,  is  entitled  "  De  jure 
prselationis  nobilium  Scotise; "  and  all  the  known  copies  of  it  contain 
more  or  fewer  additions  after  the  date  of  the  Decreet  To  these 
additions  belong  notices  of  creations  for  some  years  after  1606 ; 
the  mention  of  a  charter  not  produced  before  the  Commissioners, 
but  founded  on  in  a  Court  of  Session  process  in  1609  by  the  Earl 
of  Glencaim,  and  apparently,  also,  some  memoranda  from  the 
records  about  lords  who  were  absent  from  the  ranking ;  but  there 
are  considerable  discrepancies  in  the  added  parts  in  the  different 
copies.  A  copy  which  is  in  the  General  Eegister  House  has  been 
printed  in  the  minutes  of  evidence  in  various  peerage  cases.  Of 
three  copies  in  the  Advocates'  Library,  one,  which  is  in  the  hand- 
writing of  Sir  James  Balfour,  Lyon  King  of  Arms  under  Charles  L, 
is  reproduced  in  Carmichael's  "  Tracts  concerning  the  Peerage  of 
Scotland."  A  copy,  with  numerous  and  valuable  notes  by  Sir 
Alexander  Seton,  Lord  Pitmedden  (a  judge  of  the  Court  of  Seission 
in  the  time  of  James  YII.  who  enjoyed  a  high  character  for  inde- 
pendence and  integrity),  has  been  printed  in  the  "  Miscellany  of 
the  Maitland  Club ; "  and  a  sixth  copy  is  in  the  British  Museum. 
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Comparing  the  ranking  given  with  the  evidents  in  the  **  De  jure 
prsBlationis,"  which  in  many  cases  did  not  go  back  to  the  earliest 
crigines  of  the  dignities,  the  writs  in  the  hands  of  the  Commis- 
sioners seem  to  have  been  carefully  considered,  and  the  Decreet  to 
be  strictly  conformable  to  them.  The  absent  and  unrepresented 
peers  were,  however,  on  the  whole,  placed  at  a  disadvantage ;  and 
the  extracts  from  the  register,  which  were  the  only  information 
regarding  them^  seems  to  have  been  construed  unfavourably  rather 
than  favourably.  Although  no  dates  are  given  in  the  Decreet,  an 
attentive  comparison  of  the  order  established  among  the  earls 
and  lords  with  the  evidence  alluded  to  will  generally  enable  us  to 
form  a  tolerably  distinct  idea  of  the  dates  intended  to  be  assigned, 
as  exhibited  in  the  following  scheme : — 


Eabu. 


Lords. 


Angus 

Bore  the  crown. 

Fleming 

No  information. 

Aigyle 

Bore   the   sceptre 

Saltoun 

1446. 

—Justiciary. 

Gray 
Ochiltree 

1462. 

Crawford 

Bore  the  sword. 

1455. 

Erroll 

OfiScial    rank    as 

C&thcart 

1460. 

Constoble. 

Carlyle 

1480. 

Maiuchal 

Official  rank. 

Sanquhar 

1487. 

Sutherland 

1846. 

Tester 

1487. 

Mar 

1895  or  1404. 

Semple 
Sinclair 

1488. 

Rothes 

1459. 

1488. 

Morton 

1464. 

Henries 

1489. 

Menteith 

1466. 

Elphinstone 

1509. 

Eglinton 
Montroee 

1508. 

Maxwell 
Oliphant 

1504. 

CassilllB 

1510. 

Lovat 

Caithness 

Absent 

Ogilvy 

Absent. 

Glencaim 

Probably  1511, 

Borthwick 

but  absent. 

Boss 

Rachan                 V 

Boyd 

Moray 
Orkney 

Torphichen 
Pasley 

1568. 

Athole 

Newbottle 

Wintoon 

LinUthgow 

Home 

Perth 

Dnnfermline 

Donhar 

1      No  information. 

Thirlestane 

Spynie 

Lindores 

Loudoun 

Dirleton 

Kinloss 

Abercom 

No    information ; 
recent,  and  seem 
to  be  correctly 

LOBSS. 

Balmerinoch 

Lindsay 
Forbes 

1872. 
1878. 

Tullibardine 
Colville  of  Culross 
Scone 

Glammis 

1878. 

The  dates  here  given  are,  it  need  hardly  be  said,  in  various  cases 
later,  though  in  none  earlier,  than  the  actual  creations  of  the  dig- 
nities, even  when  the  relative  precedence  is  right.  Of  the  earls  who 
"compeared,"  neither  Mar  nor  Sutherland  produced  documents 
corresponding  to  the  antiquity  of  their  titles.  Mar  was  the  older 
dignity,  but  Sutherland,  by  producing  an  older  charter  than  Mar, 
was  ranked  first^    Caithness,  Buchan,  and  Athole  had  all  too  low 

^  The  CommisaioneTS  could  certainly  never  have  thought  of  ranking  Mar 
where  they  did,  bat  as  the  dignity  held  by  the  Conntess  Isabel  in  1395  and 
1404 ;  and  it  ia  vain  to  attempt  to  identify  the  earldom  in  the  Decreet  with  the 
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a  place  from  being  absent  and  unrepresented  As  for  Caithness, 
the  Commissioners  may  have  been  in  doubt  whether  he  really 
represented  the  earl  whose  name  was  found  in  the  document  of 
1471,  produced  "  ex  registro,"  a  doubt  intelligible  in  the  peculiar 
circumstances  under  which  the  second  earl  succeeded.  About 
Buchan  there  was  no  evidence;  about  Athole  only  negative 
evidence. 

The  lords,  down  to  Lord  Elphinstone,  are  ranked  in  strict  confor- 
mity to  the  evidence.  The  seven  who  followed,  being  absentees, 
were  some  of  them  ranked  too  low,  and  ought,  even  by  the  notes 
regarding  them  in  the  evidents,  to  have  been  placed  higher; 
but  it  is  not  at  all  clear  that  these  notes  may  not  have  been  addi- 
tions made  after  1606.  Their  position  at  the  close  of  the  "De 
jure  praelationis,"  and  beside  entries  regarding  peers  created  after 
1606,  seems  to  suggest  this ;  a  supposition  further  favoured  by  the 
great  discrepancies  in  the  notes  which  occur  in  the  different  copies. 

The  Decreet,  though  by  its  terms  an  interim  settlement  chal- 
lengeable in  the  Court  of  Session,  was  very  generally  acquiesced  in. 
Some  peers,  however,  brought  actions  of  reduction  before  the 
Supreme  Court,  and  obtained  higher  precedence.  It  seems  to 
have  been  questioned  whether  by  the  forty  years'  prescription 
introduced  in  1617  a  ranking  not  challenged  for  that  period  of 
time  did  not  become  absolutely  unchallengeable ;  and  out  of  the 
doubt  on  this  head  grew  a  practice  of  protesting  from  time  to  time 
in  Parliament  for  higher  precedence,  in  order  to  keep  the  question 
open.  Some  of  the  protests  alluded  to  were  directed  against  the 
recognition  of  the  old  precedences  in  virtue  of  privilege  of  the  first 
five  earls,  and  were  founded  on  the  assumption  that  ranking  should 
be  solely  regulated  by  seniority  of  creation.  Mar  began  in  1639, 
and  Sutherland  at  a  later  period,  a  series  of  protests  carried  on  till 
our  own  day  for  precedence  over  all  the  earls ;  and  the  question 
between  Sutherland  and  Crawford  was  argued  in  the  Court  of 
Session,  but  never  decided.  The  Court,  on  the  application  of  the 
Countess  of  Buchan,  who  was  absent  and  unrepresented  in  1606, 
corrected  her  ranking ;  and  the  Earl  of  Glencairn,  by  production  of 
the  original  charter  of  1488,  succeeded,  after  a  considerable  amount 
of  litigation,  in  getting  a  higher  precedence  than  the  Commissioners 
had  allowed  him. 

Another  alteration  of  the  ranking,  in  respect,  namely,  of  the 

title  which  has  been  recently  found  to  have  originated  in  1565.  Whatever 
view  may  be  taken  regarding  that  creation,  the  Commissioners  assuredly  held 
that  the  Regent  Mar  was  de  jure  earl  in  right  of  his  representation  of  the 
Countess  Isabel  It  was  but  forty  years  since  Queen  Mary's  restoration  charter, 
and  the  circumstances  of  it  must  have  been  fresh  in  the  memory  of  such  of  the 
Commissioners  as  were  pest  middle  life.  The  Earl  Mazischal  was  sixteen  years 
of  fifre  in  1565,  and  early  initiated  into  public  life.  The  Earl  of  Montrose, 
another  Commissioner,  whose  own  titles  went  back  to  1504,  could  never  have 
allowed  himself  to  be  postponed  to  an  earl  created  sixty  years  later. 
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earldom  of  Menteith^  has  a  remarkable  history  attached  to  it. 
Malise  Graham,  Earl  of  Strathem,  who  had  sacceeded  to  that  earl- 
dom through  his  maternal  grandfather,  the  eldest  son  of  Eobert  IL 
by  Euphemia  Boss,  was  in  1427  deprived  of  it  by  James  I.  on  the 
untenable  plea  that  the  earldom  was  a  male  fBe,  an  act  of  injustice 
which  helped  to  bring  about  the  catastrophe'  of  February  1436-37. 
In  1428  James,  by  way  of  compensation,  gave  him  the  much 
smaller  earldom  of  Mentdth.  His  descendant,  WlQiam  seventh 
Earl  of  Menteith,  a  minor  in  1606,  was  ranked  in  respect  of  a 
charfcer  of  1466,  the  oldest  document  produced  by  him,  between 
Morton  (ranked  1464)  and  I^linton  (ranked  1503).  Being  tm- 
doubted  heir  of  line  of  the  second  family  of  Eobert  IL,  he  in  1630 
expede  a  service  as  heir  of  David  Earl  of  Strathem,  and  the  title 
of  Earl  of  Strathem  was  confirmed  to  him  by  the  king  with  the- 
old  precedency.  Charles  L,  however,  advised  that  this  retour  might 
reopen  the  question  of  the  status  of  the  two  families  of  Eobert  IL, 
and  having  bad  it  reported  to  him  that  the  earl  had  boasted  that 
be  had  a  better  right  to  the  throne  than  the  king  himself,  had  the 
service  reduced  in  1633  on  palpably  groundless  pretexts,  and 
evinced  the  greatest  anxiety  to  cancel  all  evidence  that  it  hsid  ever 
taken  place.  While  deprived  not  only  of  the  earldom  of  Strathem, 
bat  of  his  offices  of  Justice-General,  President  of  the  Council,  and 
Lord  of  Session,  he,  in  place  of  the  earldom  of  Strathem,  obtained 
that  of  Airth,  with  the  old  precedence  of  Menteith,  which  was 
rightly  defined  as  of  6th  September  1428,  thirty-eight  years  higher 
than  the  date  of  the  charter  produced  to  the  Commissioners  of 
1606,  and  he  was  thenceforth  known  as  Earl  of  Menteith  and 
Airth.  Accordingly,  on  application  to  the  Court  of  Session,  the 
ranking  of  the  Earl  of  Menteith  on  the  Eoll  of  Peers  was  rectified ; 
he  obtained  a  position  corresponding  to  the  date  1428,  namely^ 
between  Mar  (1395  or  1404)  and  Eothes  (1459). 

The  Decreet  of  Eanking,  with  the  alterations  thus  made  by  the 
Court  of  Session,  the  omission  of  attainted  and  extinct  peerages, 
and  those  which  had  been  merged  in  higher  titles,  and  the  addition 
of  later  creations,  became  the  Union  Eoll,  which  was  ordered  to  be 
laid  before  the  House  of  Lords  on  22nd  December  1707.  This 
roll  contains  154  peers,  namely,  10  dukes,  3  marquesses,  75  earls,  17 
viscounts,  and  49  barons. 

The  Act  of  Union,  while  it  established  the  existing  system  of 
representation  of  the  Scottish  peers  by  sixteen  of  their  number, 
gave  to  the  peers  of  Scotland  all  the  privileges  possessed  by 
peers  of  England,  except  the  right  to  sit  in  Parliament  and  on  the 
trial  of  peers.  But  it  must  be  kept  in  view  that  the  privileges  of 
a  peer  are  something  quite  distinct  from  his  right  to  his  peerage, 
and  there  is  no  provision  in  the  Act  of  Union  withdrawing  the 
latter  from  the  jurisdiction  and  cognizance  of  the  Supreme  Court 
of  Scotland. 
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Questions  of  precedence  among  peers  are  also  no  less  competent 
to  the  Court  of  Session  since  the  Union  than  they  were  before  it. 
A  considerable  number  of  protests  for  precedence  stood  at  the  time 
of  the  Union  on  the  records  of  the  Scottish  Parliament ;  and  in 
February  1708,  when  the  Union  EoU  was  received  by  the  British 
House  of  Lords,  it  was  entered  under  express  reservation  of  these 
protests,  which  were  declared  to  be  of  the  same  force  as  if  entered 
*'in  the  Roll  of  Peers  or  in  the  Journal  of  the  House  of  Lords" 
(Robertson's  Proceedings  relating  to  the  Peerage  of  Scotland,  p.  12). 
There  was  therefore  no  bar  to  the  prosecution  of  the  claims  made 
in  these  protests  before  the  Court  of  Session,  whose  privileges  were 
expressly  guaranteed  by  the  Act  of  Union.  One  of  the  most 
important  series  of  protests  was,  as  already  mentioned,  directed 
against  the  ranking  of  the  Earl  of  Sutherland  below  the  Earls  of 
(>awford,  Erroll,  and  Marischal,  regarding  which  there  had  been  a 
provisional  decreet  of  the  Court  in  1706 ;  and  action  was  accordingly 
revived  by  a  summons  of  wakening  in  1746,  but  not  pressed  to  a 
decision.  In  1771,  when  the  right  of  the  daughter  and  heir  of  the 
Earl  of  Sutherland  to  her  father's  earldom  was  called  in  question, 
and  the  case  came  in  the  form  now  usual  before  the  House  of 
Lords  by  reference  from  the  sovereign,  that  House  fully  recognised 
the  validity  of  the  protests  referred  to,  and  the  competency  of  action 
on  them  before  the  Court  of  Session,  by  ordering  intimation  to  be 
made  to  the  Earl  of  Crawford  as  interested  in  the  question  through 
Sutherland's  protests  and  the  action  pending  on  them.  There  is 
therefore  not  the  smallest  ground  for  what  has  been  occasionally 
contended,  that  the  House  of  Lords  has  jurisdiction  over  the  Unioa 
Boll  or  power  of  tampering  with  it;  and  such  power  was  very 
properly  repudiated  in  the  report  of  a  Select  Committee  of  the 
House  in  1877. 

Were  we  to  enter  fully  into  the  history  of  the  Peerage  of  Scotland 
since  1707,  several  unconstitutional  encroachments  on  the  jurisdic- 
tion of  the  Court  of  Session  would  call  for  notice.  We  shall  only 
advert  to  two  of  them,  which  occurred  soon  after  the  Union,  and 
took  the  form  of  Generd  Resolutions.  The  earlier  of  these  resolutions, 
passed  on  the  petition  of  certain  peers  dissatisfied  with  the  result 
of  the  first  election  after  the  Union,  was  directed  against  the  vote  of 
the  Duke  of  Queensberry,  who  was  also  Duke  of  Dover  in  the 
Peerage  of  Great  Britain,  and  prohibited  a  Scottish  peer  who  was 
also  a  peer  of  Great  Britain  to  vote  at  the  election  of  the  sixteen 
representatives.  The  other  resolution,  passed  in  1711,  and  directed 
i^ainst  the  Duke  of  Hamilton,  who  had  after  the  Union  been 
created  Duke  of  Brandon,  was  to  the  efiect  that  a  Scottish  peer  who 
is  made  a  peer  of  Great  Britain  after  the  Union  does  not  thereby 
acquire  the  right  of  sitting  and  voting  in  Parliament.  In  both  cases 
the  House  acted,  as  has  been  since  admitted,  unconstitutionally. 
The  former  resolution  trenched  on  the  powers  of  the  Cou^  of 
Session,  the  latter  on  the  prerogative  of  the  sovereign;  and  apart 
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from  the  question  of  jurisdiction,  the  House  has  since  been  recog- 
nised to  have  been  wrong  in  point  of  law  in  both  cases.^ 

{To  he  continwd.) 
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L   EQUITABLE  RIGHT  OF  NON-INSURED  TO  BENEFIT  OF  POLICY. 

Has  a  person  who  has  suffered  loss  by  fire  to  subjects  in  which  he 
is  interested,  but  over  which  he  has  effected  no  policy  of  insurance, 
in  any  case  any  right  in  law  or  equity  to  participate  in  the  benefit 
of  a  policy  which  has  been  effected  over  these  subjects  by  another 
person  ?  As  a  rule  he  has  not  A  fire  insurance  policy  is  a 
personal  contract  between  the  insurer  and  the  assured.  It  does 
not  "  run  with  the  lands ; "  consequently  when  a  property  which 
has  been  insured  is  sold,  the  policy  does  not  inure  to  the  purchaser. 
If  the  property  is  burned  down,  the  purchaser  has  no  claim  to  the 
policy  moneys,  whoever  may  have  a  claim,  of  which  latter  point  we 
shall  treat  presently.  Where  a  property  is  burned  down  after  the 
completion  of  the  contract  of  sale,  but  before  the  completion  of  the 
conveyance,  the  same  rule  prevails.  He  cannot  refuse  payment 
of  the  price,  and  he  cannot  claim  the  insurance  money  from  the 
vendor,  supposing  the  insurance  company  has  paid  it  to  the  vendor. 
It  seems  to  us  that  the  non-completion  of  the  conveyance  is  a 
matter  of  no  consequence  in  this  relation,  and  does  not  alter  in  the 
least  the  rights  of  the  seller  and  the  purchaser.     If  the  sale  is 

^  This  article  was  written  last  sommer,  and  therefore  before  seeing  the  interest- 
iDg  chapter  or  letter  on  the  Decreet  of  Banking  in  the  newly-published  posthu- 
mooB  work  of  the  late  Earl  of  Crawford,  "  The  Earldom  of  Mar."  While  it  has 
been  thoasht  better  to  leave  these  notes  exactly  as  they  were  originally  written, 
it  is  gratifying  to  us  to  find  how  closely  our  conclusions,  so  far  as  the  same 
points  are  touched  on,  correspond  to  those  of  one  whose  authority  b  entitled 
to  80  much  weight  on  a  subject  of  this  kind.  Some  additional  and  weighty 
aignments  tending  in  the  same  direction  will  be  found  in  the  work  alluded 
to,  to  which  readers  disposed  to  pursue  the  subject  further  are  referred.  Lord 
Crawford  giyes  from  original  sources  a  complete  list  of  the  members  of  the 
Gommisrion  of  Ranking  of  1606,  who,  besides  tne  Constable  and  Marischal,  and 
the  Earl  of  Montrose,  as  aboye  stated,  included  the  Earl  of  Dunfermline,  then 
Chancellor;  the  two  jneatest  legal  antiquaries  of  that  time,  namely.  Lord 
President  Hamilton,  aiterwards  ^st  Earl  of  Haddington,  and  Sir  John  Skene  of 
Coniehill ;  three  other  Lords  of  Session,  the  Lyon  Einc  of  Arms  (Sir  Dayid 
Lindsay,  nephew  of  the  more  famous  Sir  Dayid),  the  Clerk  Register  ;  and  Lords 
Abercom,  Scone,  and  Elphinstone.  A  more  competent  body  of  Commissioners 
could  not  haye  been  selected,  or  one  which  would  command  more  respect.  The 
words  '*  priority  "  and  *'  precedency  "  occurring  together  in  the  Commission  and 
Decreet  are  not  looked  on  by  Lord  Crawford  as  tautological,  the  former  word 
bein^  regarded  by  him  as  allusiye  to  ranking  in  right  of  priyilege,  the  latter  to 
nmkuig  by  date  of  creation. 
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complete,  the  purchaser  gets  the  future  benefit  and  takes  the 
future  risk  Nor  indeed  is  the  seller  bound  either  to  keep  up  tha 
policy  or  to  communicate  the  circumstance  that  a  policy  exista 
All  this  seems  clear  enough.  But  in  England  these  principles  have 
been  established  only  after  elaborate  discussion  in  a  series  of  cases. 

One  of  the  earliest  of  these  cases  is  that  of  Payne  v.  MeUor 
(6  Vesey,  349).  In  that  case,  between  the  date  of  the  contract  of 
sale  and  the  conveyance  the  houses  were  burned  down.  It  was 
held  that  the  purchaser  was  bound  if  he  accepted  the  title,  and  the 
circumstance  that  the  seller  had  allowed  the  insurance  to  expire  at 
the  date  on  which  the  contract  was  originally  to  have  been  com- 
pleted made  no  difference.  Lord  Eldon  said:  ''As  to  the  mere 
effect  of  the  accident  itself  no  solid  objection  can  be  founded  upon 
that  simply,  for  if  the  party  by  the  contract  has  become  in  equity 
the  owner  of  the  premises,  they  are  his  to  all  intents  and  purposes. 
They  are  vendible  as  his,  capable  of  being  encumbered  as  his :  they 
may  be  assets,  and  they  would  descend  to  his  heirs.  If  a  man  had 
signed  a  contract  for  a  house  upon  that  land  which  is  now  appro- 
priated to  the  London  Docks,  and  that  house  was  burned,  it  would 
be  impossible  to  say  to  the  purchaser,  willing  to  take  the  land 
without  the  house,  become  so  much  more  valuable  on  account  of 
this  project,  that  he  should  not  have  it.  Then  as  to  the  non-com- 
munication that  the  policy  had  expired,  I  cannot  say  that,  in  my 
judgment,  forms  an  objection,  for  I  do  not  see  how  I  can  allow  it, 
unless  I  say  this  Court  warrants  every  buyer  of  a  house  that  the 
house  is  insured,  and  not  only  insured,  but  to  the  full  extent  of 
the  value.  The  house  is  bought  not  to  the  benefit  of  any  existing 
policy.  However  general  the  practice  of  insuring  from  fire  is,  it  is 
not  universal ;  and  it  is  yet  less  general  that  houses  are  insured  to 
their  full  value  or  near  it.  The  question  whether  insured  or  not 
is  with  the  vendor  solely,  not  with  the  vendee,  unless  he  proposes 
something  upon  that,  and  makes  it  a  matter  of  contract  with  the 
vendor  that  the  vendee  shall  buy  according  to  that  fact,  that  the 
house  is  insured." 

Lord  St.  Leonards  in  his  treatise  on  "  Vendors  and  Purchasers  " 
(14th  edition,  p.  596)  remarks  upon  this  subject:  "A  vendee  be- 
ing equitable  owner  of  the  estate  from  the  time  of  the  contract  of 
sale,  must  pay  the  consideration  for  it,  although  the  estate  itself  be 
destroyed  between  the  agreement  and  the  conveyance ;  and  on  the 
other  hand,  he  will  be  entitled  to  any  benefit  which  may  accrue  to 
the  estate  in  the  interim.  If  after  the  contract,  and  before  the 
conveyance,  the  houses  were  burned  down,  the  loss  will  fall  on  the 
purchaser,  although  the  houses  were  insured  at  the  time  of  the 
agreement  for  sale,  and  the  vendor  permitted  the  insurance  to 
expire  without  giving  notice  to  the  vendee." 

In  the  case  of  Payne  v.  Mellor,  all  that  was  directly  decided  was, 
that  the  non-communication  of  the  lapse  or  approaching  lapse  of 
the  policy  was  no  good  ground  of  objection  to  the  obligation  to 
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specific  performance.  It  did  not,  and  could  not,  decide  that  the 
purchaser  had  no  right  in  or  to  the  insurance  money  in  the  event 
of  the  premises  being  destroyed.  But  it  seems  to  imply  this,  pro- 
ceeding on  the  principle  that  the  purchaser  had  nothing  to  do  with 
the  policy  eflfected  by  the  seller.  The  much  later  case  of  Foole  v. 
Adams  (33  L.  J.  Bep.  (Ch.)  639)  has,  however,  settled  that 
point  In  circumstances  where  the  decision  arrived  at  was 
attended  with  considerable  hardship,  it  was  held  that  the  purchaser 
of  property  insured  against  fire  by  the  seller  does  not  by  the  mere 
fact  of  the  purchase  acquire  a  right  in  equity  to  any  portion  of 
any  insurance  money  which  may  have  been  paid  to  the  seller  on 
the  premises  being  destroyed.  After  contract  of  sale  of  a  house 
had  been  signed,  but  before  the  completion  of  the  conveyance,  the 
house  was  burned  down.  The  insurance  money  was  paid  to  a 
trustee,  who,  without  the  knowledge  of  the  cestui  qtte  trusts,  allowed 
the  purchaser  to  deduct  the  insurance  money  from  the  purchase 
money  on  completion  of  the  sale.  The  trustee  became  bankrupt, 
and  on  an  action  being  raised  for  the  purchase  money,  Vice-Chan- 
cellor  Kindersley  held  that  in  the  absence  of  any  provision  in  the 
coDtract  the  purchaser  was  not  entitled  to  the  benefit  of  the  money 
paid  to  the  seller  by  the  insurance  company,  and  that  the  benefici- 
aries were  entitled  to  a  lien  upon  the  property  for  the  amount  de- 
ducted by  the  trustee,  as  being  unpaid  purchase  money.  The  Vice- 
ChanceUor  said :  ''The  case  of  the  purchaser  is  certainly  a  hard  one, 
and  I  should  have  been  very  glad  if  possible  to  absolve  him  from 
his  liability  in  respect  of  the  £76  odds ;  but  it  seems  to  me  well 
settled  that  after  a  binding  contract  for  sale,  the  property  is  at  the 
sole  risk  of  the  purchaser,  who  must  bear  all  loss  by  fire  or  other 
accident  There  is  not  in  this  case  any  provision  in  the  contract 
that  the  purchaser  shall  have  the  benefit  of  the  insurance.  What- 
ever the  rule  of  the  Court  might  be  as  to  enforcing  specific  perfor- 
mance in  a  case  where  the  property  is  burned  down,  it  is  clear 
that  the  contract  remained  good  at  law,  and  that  the  purchaser 
might  have  been  sued  for  breach  in  refusing  to  complete  and  pay 
his  purchase  money.  The  parties  must  be  left  to  their  strict  right, 
and  the  purchaser  cannot  be  allowed  to  treat  the  allowance  of 
insurance  money  as  part  payment  of  the  purchase  money." 

Mr.  Dart  in  bis  treatise  on  "Vendor  and  Purchaser  "  (5th  edition, 
p.  812)  has  some  comments  on  the  above  case  of  Poole  v.  Adavis. 
His  comments  may  be  a  useful  suggestion  of  what  the  law  should 
be,  but  his  representation  of  the  case  is  not  strictly  accurate.  He 
represents  it  as  importing  "  that  the  vendor  may,  if  he  can  get  it, 
take  his  purchase  money  twice  over:  once  from  the  insurance  office, 
and  again  from  the  purchaser;  and  equity,  although  it  wlQ  not 
enforce  payment  by  the  purchaser,  who  gets  nothing,  will  not 
relieve  him  from  the  legal  consequences  of  his  contract  and  of  sub- 
sequent events.  Had  the  former  case.  Garden  v.  Irigram  (a  case 
about  a  mortgage),  been  cited,  it  may  be  supposed  that  the  Court 
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would  have  seen  its  way  to  the  adoption  of  the  reasonable  doctrine, 
viz.  that  although  in  the  absence  of  stipulation  a  vendor  is  not 
bound  to  keep  up  or  perhaps  even  to  assign  a  fire  policy,  yet  that 
as  regards  any  money  which  he  may  actually  receive  under  it 
for.  damage  done  to  the  inheritance  subsequently  to  the  date  of 
the  contract,  he  holds  such  money  upon  an  implied  trust  to  make 
good  the  damage.  It  is  obvious  that  no  honest  man  could  for  his 
own  benefit  act  in  accordance  with  the  decision  in  Poole  v.  Adams*' 
Now  this  case  of  Poole  v.  Adams  did  not  decide  that  the  vendor 
may  if  he  can  get  it  take  his  money  twide  over.  No  case  has 
decided  that,  and  as  we  shall  see  when  we  come  to  consider  the 
case  of  Darrdl  v.  Tibbetts,  one  case  has  decided  the  opposite.  All 
that  was  decided  was  that  the  circumstance  of  a  policy  having 
been  efiTected  by  the  vendor  was  one  with  which  the  purchaser  had 
nothing  to  do,  and  consequently  he  could  not  get  quit  of  his  obliga- 
tion to  pay  the  purchase  money  or  any  portion  of  it  because  the 
vendoij  happened  to  have  received  some  insurance  money  on  the 
policy  he  had  efiected  at  his  own  hand  and  for  his  own  behoof. 
Nor,  as  we  shall  see,  has  the  suggestion  been  given  efiTect  to,  that 
the  vendor  in  such  circumstances  should  be  regarded  as  holding 
the  insurance  money  "  upon  an  implied  trust  to  make  good  the 
damage."  As  for  the  statement "  that  no  honest  man  could  for  his 
own  benefit  act  in  accordance  with  the  decision  in  Poole  v.  Adam^*' 
all  we  can  say  is  that  no  man,  honest  or  dishonest,  will  for  his  own 
benefit  be  allowed  to  do  so. 

The  latest  case  on  the  subject  is  Rayner  v.  Preston  (1880,  L.  R. 
14  Ch.  Div.  297).  In  that  case  a  house  had  been  burned  down 
after  the  completion  of  the  contract,  but  before  the  completion  of 
the  conveyance.  The  seller  had  effected  a  policy  of  insurance  over 
the  subjects,  and  he  obtained  the  insurance  money.  The  purchaser 
claimed  the  insurance  money.  It  was  argued  on  his  behalf  that 
when  a  man  contracts  to  buy  a  house  without  immediately  paying 
his  purchase  money,  and  the  vendor  has  insured  the  house  against 
fire,  and  a  fire  happens  before  the  completion  of  the  contract  by  the 
payment  of  the  purchase  money,  and  the  insurance  company  there- 
upon pays  the  money  to  the  vendor  instead  of  laying  it  out  in 
reinstating  the  house,  there  is  an  equity  on  the  part  of  the  pur- 
chaser to  make  the  vendor  apply  the  insifrance  money  in  part  pay- 
ment of  the  purchase  money ;  in  other  words,  that  the  insurance 
money  results  to  the  purchaser  without  any  special  contract  The 
Master  of  the  Rolls  (Sir  Greorge  Jessel)  held  there  was  no  such 
equity,  and  that  in  a  question  between  the  seller  and  the  purchaser, 
the  purchaser  had  not  a  right  to  any  benefit  from  the  policy.  "  If 
this  case  were  res  integral'  said  the  learned  judge, "  and  I  had  to 
decide  it  on  my  view  of  what  was  reasonable,  I  might  have  found 
some  way  to  assist  the  plaintiff;  but  it  appears  to  me  that  the  case 
is  really  concluded  by  authority."  And  after  reviewing  the  author- 
ities, hL  Lordship  concluded  by  observing  that  "  whether  we  look 


NOTES  ON  THE  LAW   OF  HRE  INSURANCE.  69 

at  actual  decisions,  or  whether  we  rely  on  the  text-books  on  the 
subject,  we  find  the  law  treated  as  settled.  I  do  not  think  I  can 
in  the  year  1880  take  upon  myself  to  alter  what  Lord  Eldon  said 
in  1801,  or  what  Vice-Chancellor  Kindersley  said  in  1864." 

There  is  one  case.  Garden  v.  Ingram  (23  L.  J.  Rep.  (Ch.)  478), 
in  which  a  mortgagee  was  held  entitled  to  the  benefit  of  a  policy 
of  insurance  which  he  had  not  himself  effected,  and  of  which  no 
mention  was  made  in  the  mortgage.  But  the  circumstances  were 
exceptional,  there  being  an  express  proviso  that  the  policy  moneys 
were  to  be  expended  in  reinstating  the  buildings  under  a  covenant 
to  that  effect.  A  lessee  had  made  an  agreement  with  his  lessor  to 
insure  against  fire  in  their  joint  names,  with  a  proviso  that  in  the 
event  of  the  accident  occurring  the  insurance  money  should  be 
employed  for  the  purpose  stated.  The  lessee  assigned  the  subjects 
by  way  of  mortgage  with  a  power  of  sale  under  which  the  mort- 
gagee sold.  The  premises  were  subsequently  damaged  by  fire  and 
were  restored  by  the  mortgagee.  On  a  claim  being  made  by  the 
mortgagee  and  his  vendee,  Lord  St.  Leonards  pronounced  an  order 
on  the  mortgagor  to  deliver  up  the  policy  and  join  with  the  lessor 
in  signing  the  receipt  to  the  insurance  ofiice  to  enable  the  mort- 
gagee to  receive  the  money  payable  under  the  policy.  His  Lord- 
ship remarked  that  "  the  lessee,  the  mortgagor  as  between  himself 
and  the  lessor,  never  could  have  done  any  act  which  would  have 
prevented  the  policy  from  going  to  the  reinstatement  of  the 
premises ;  for  it  was  an  insurance  in  the  joint  names  of  the  land- 
lord and  tenant,  and  both  these  parties  had  an  interest  in  having 
it  applied  to  the  one  object  of  reinstating  the  property.  In  that 
view  it  was  not  material  whether  the  right  passed  by  the  assign- 
ment or  not,  because  the  policy  money  must  go  according  to  its 
original  destination."  (This  criticism,  however,  suggests  itself,  that 
it  was  for  the  lessor  and  the  lessee  to  object  to  the  money  going 
to  another  destination  than  the  original  one,  not  for  a  third  person 
who  was  no  party  to  the  contract)  But  independently  of  this,  his 
Lordship  said  he  "  should  have  been  of  opinion  that  the  benefit  of 
the  insurance  would  pass  to  the  mortgagee.  When  a  man  insures 
a  property  under  an  absolute  covenant  to  insure,  and  then  charges 
the  lease  to  secure  a  sum  of  money,  he  still  retains  his  interest  in 
the  property  subject  to  the  charge.  When  the  property  is  destroyed 
and  the  insurance  money  becomes  payable,  it  cannot  be  contended 
that  the  mortgagor  can  claim  this  money  against  his  own  mortgagee 
when  the  object  of  effecting  the  policy  was  for  the  purpose  of  rein- 
stating the  premises." 

A  purchaser,  we  have  seen,  whose  premises  are  burned  down, 
whether  before  or  after  the  completion  of  the  conveyance,  has  no 
daim  against  the  seller  who  happens  to  have  effected  a  policy  for 
any  part  of  the  insurance  money  which  the  seller  may  have 
obtained  from  the  insurance  company.  The  next  question  to  be 
considered  is.  Has  a  tenant  any  right  to  claim  a  share  of  the 
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inaurance  money  when  his  landlord  has  insured  in  his  own  name  ? 
In  England  it  has  been  held  not  only  that  the  tenant  has  no  claim 
of  that  nature  when  the  premises  are  burned  down,  but  that  he 
cannot  refuse  payment  of  the  full  amoimt  of  the  rent.    So  far  as 
regards  the  tenant's  claim  to  participate  in  the  insurance  money,  the 
ground  taken  is  that  when  the  landlord  has  for  his  own  protection 
entered  into  a  contract  with  an  insurance  company  of  which  the 
tenant  may  or  may  not  know  anything  and  himself  pays  the 
premiums,  that  distinct  and  separate  contract  is  a  matter  with 
which  the  tenant  has  no  concern.     In  the  case  of  Leeds  v.  Cheetham 
(1  Sim,  146),  where  an  action  was  brought  by  a  tenant  against  the 
landlord,  who  was  insured,  and  who  received  the  insurance  money 
when  the  property  was  destroyed  by  fire,  the  Vice-Chancellor,  Sir 
John  Leech,  observed :  "  There  being  in  this  case  no  exception  as 
to  accident  by  fire,  the  plaintiff  continues  by  law  bound  to  pay  his 
rent.  ...  In  this  respect  the  equity  must  follow  the  law.     The 
plaintiff  might  have  provided  in  the  lease  for  the  suspension  of  the 
rent  in  the  case  of  accidental  fire ;  but  not  having  done  so,  a  Court 
of  equity  cannot  supply  that  provision  which  he  has  omitted  to 
make  for  himself;  and  it  must  be  intended  that  the  purpose  of 
the  parties  was  according  to  the  legal  effect  of  the  contract    With 
respect  to  the  equity  which  the  plaintiff  alleges  to  arise  from 
the  defendant's  receipt  of  the  insurance  money,  there  is  no  satis- 
factory principle  to  support  it.    The  defendant  having  so  contracted 
with  the  plaintiff  as  to  render  himself  liable  to  rebuild  the  outer 
work  of  the  factory  in  case  of  accident  by  fire,  has  very  prudently 
protected  himself  by  insurance  from  the  loss  he  would  otherwise 
Have  sustained  by  such  an  accident.      But  upon  what  principle 
can  it  be  that  the  plaintiff's  situation  is  to  be  changed  by  that 
precaution  on  the  part  of  the  defendant,  with  which  the  plaintiff 
liad  nothing  whatever  to  do  1    The  plaintiff  has  sought  his  protec- 
tion in  the  contract  by  the  covenant  which  he  has  required  from 
the  defendant;  and  to  those  covenants  must  he  alone  resort" 

The  late  Lord  St  Leonards,  an  authority  whose  opinions  on 
all  subjects  connected  with  real  estate  must  always  be  received 
with  the  utmost  respect,  has  given  a  different  statement  of  the 
rule  of  law.  He  says  in  his  "  Handy-Book  of  Property  Law " 
(1st  edition,  p.  101) :  "  If,  therefore,  you  mean  that  a  tenant  at  rack- 
rent  shall  insure  at  his  own  costs,  you  must  make  him  agree  to  do 
so  by  the  contract.  If  you  omit  this,  the  lease  must  be  so  framed 
as  to  exempt  him  from  making  good  accidents  by  fire.  But  even 
in  this  case  you  are  not  bound  to  insure ;  and  although  the  house 
should  be  burned  down,  yet  the  tenant  must  continue  to  pay  the 
rent;  so  that  each  bears  lus  burden;  you  lose  your  house,  and  the 
tenant  loses  his  rent  during  the  term.  If,  hotvever,  you  haae 
i^nswred,  though  not  bound  to  do  so,  and  received  the  money,  you  can- 
iM  compel  payment  of  the  rent,  if  you  decline  to  pay  out  the  money 
in  rebuilding." 
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In  Brovm  v.  QuUter  (1763,  Ambler's  Eeports,  619),  where 
an  action  bad  been  brought  for  rent,  and  the  tenant  filed  a  bill  for 
an  injunction,  and  to  compel  the  landlord  either  to  rebuild  the 
house  or  to  pay  the  insurance  money  to  him,  the  tenant,  Lord 
Chancellor  Northington  said:  "Though  this  covenant  does  not' 
extend  to  oblige  the  defendant  to  rebuild,  yet  when  an  action  is 
brought  for  rent  after  the  house  is  burned  down,  there  is  a  good 
ground  of  equity  for  an  injunction  till  the  house  is  rebuilt."  But 
the  relief  offered  in  this  case  was  not  absolute.  It  was  only 
offered  to  the  tenant  if  he  would  give  up  his  lease :  "  The  defen- 
dant in  his  answer  offers  an  equity,  which  is  to  take  back  the  lease 
and  consent  to  its  being  cancelled."  However,  the  tenant  refus- 
ing to  give  up  the  lease,  the  bill  was  dismissed  with  costs. 

The  above-quoted  passage  in  Lord  St.  Leonards  Handy-Book 
was  brought  before  the  notice  of  the  Court  of  Queen's  Bench 
m  the  case  of  Loft  v.  Dennis  (28  L.  J.  .Eep.  (Q.  B.)  168).  The 
doctrine  stated  in  the  last  sentence  was  repudiated,  and  the 
old  view  adhered  to.  The  case  was  an  action  for  rent.  The 
tenant  pleaded  in  defence  that  he  had  given  a  larger  rent  than  he 
otherwise  would  have  done  by  reason  of  the  existence  of  certain 
buildings  on  the  ground ;  the  buildings  had  been  insured  by  the 
hndbrd ;  by  the  terms  of  the  policy  of  insurance  it  was  stipulated 
that  in  case  of  damage  by  fire,  the  insurance  company  might 
either  pay  the  amount  of  damage  or  reinstate  the  buildings ;  the 
buildings  were  burned  down,  whereby  the  value  of  the  premises  to 
the  tenant  was  of  course  greatly  diminished ;  but  for  the  insur- 
ance by  the  landlord,  the  tenant  would  himself  have  insured ;  the 
landlord,  instead  of  requiring  the  buildings  to  be  restored,  chose  to 
take  from  the  insurance  office  the  amount  of  danoage,  and  did  not 
himself  restore  the  buildings,  although  the  money  so  received  was 
sufficient  for  that  purpose,  and  although  the  tenant  requested  the 
landlord  so  to  do.  The  Court  held  this  no  ground  in  equity  for 
redticii^  the  sum  payable  as  rent.  Lord  Campbell,  C.  J.,  observed : 
"By  the  law  of  Scotland,  if  premises  are  burned  by  accidental 
fire,  the  tenant  is  relieved  from  payment  of  the  rent ;  but  that  is 
not  so  by  the  law  of  England,  according  to  which,  if  there  is  an 
absolute  covenant  to  pay  rent,  such  covenant  must  be  performed ; 
and  where  an  action  is  brought  for  the  rent,  it  is  clearly  no  ground 
tor  the  interference  of  a  Court  of  equity  that  the  premises  have 
been  burned  down.  Then,  does  any  ground  for  interference  arise 
from  the  fact  that  the  landlord  has  insured  the  premises,  and  has 
received  the  money?  I  think  not;  the  landlord  may  have  acted 
unhandsomely,  or  be  may  have  acted  harshly;  but  there  is  no 
equity  which  prevents  him  from  getting  his  rent  from  the  tenant, 
and  tiiere  is  no  ground  for  inteiferenca  It  seems  that  the  case 
of  Zeeeb  v.  Oheetham,  where  the  question  was  determined,  was  in 
point,  and  the  decision  has  not  been  overruled.  We  are  bound  by 
it^  and  if  the  defendant  wishes  to  have  it  overruled,  he  must  go  to 
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a  Court  of  error ;  but  I  entirely  agree  with  it,  and  I  see  no  differ- 
ence between  the  plaintiffs  getting  this  money  and  their  getting  a 
sum  of  money,  for  instance,  £20,000,  as  a  present  from  any  person 
for  the  purpose  of  paying  for  the  repair  of  the  premises,  or  if  they 
get  it  by  means  of  a  lottery,  because  there  is  no  privity  between 
the  defendant  and  the  insurance  office.  I  am  inclined  to  pay  much 
respect  to  the  opinion  of  Lord  St.  Leonards,  as  expressed  by  him 
in  his  Handy-Book,  but  that  which  he  states  in  the  passage 
referred  to  does  not  appear  to  have  been  made  law  hitherto ;  if  it 
were  so,  I  should  support  it." 

As  regards  the  contention  that  the  tenant  has  an  equitable  claim 
to  the  benefit  of  the  insurance  money,  it  is  to  be  noted  that  the  case 
for  the  tenant  is  much  stronger  than  the  case  for  a  purchaser. 
The  purchaser  of  a  house  which  is  burned  down  has  got  what  he 
bargained  for,  namely,  the  house.  But  the  tenant  for  a  term  of  years 
of  a  house  which  is  burned  down  does  not  get  what  he  bargained 
for,  namely,  the  beneficial  possession  for  the  term  of  years.  And  if 
according  to  the  rule  of  English  law  the  tenant  is  still  bound  to 
pay  rent  notwithstanding  the  destruction  of  the  subject  for  the  use 
of  which  the  rent  is  the  counterpart,  it  may  reeisonably  be  con- 
tended that  he  is  entitled  to  some  benefit  from  the  insurance  money 
as  a  mrrogatum.  It  may  further  be  remarked  that  seeing  fire 
insurance  is  a  contract  of  indemnity,  the  amount  the  insurance 
company  is  bound  to  pay  to  the  landlord  is  a  matter  for  considera- 
tion. Suppose  a  house  insured  to  its  full  value  is  let  under  a  con- 
tract of  lease  which  has  still  five  years  to  run,  it  would  be  giving 
an  unfair  advantage  to  the  proprietor  if  he  were  to  receive  the  fuU 
value  of  his  house  without  deduction.  During  these  five  years  he 
would  be  receiving  the  rent  of  his  house  and  the  interest  on  its 
value ;  in  short  he  would  be  getting  two  rents,  so  that  he  not 
merely  would  be  indemnified,  but  would  be  a  profiter  by  the 
fire. 

The  case  of  Reynard  v.  Arnold  (1874,  L.  R  10  Ch.  386)  is  one  in 
which  the  lessee  was  held  entitled  to  the  insurance  money  received 
by  the  landlord  on  account  of  a  policy  effected  by  the  landlord. 
But  the  circumstances  were  peculiar,  and  the  case  in  no  degree 
derogates  from  the  authority  of  the  general  rule  above  stated. 
Indeed  the  case  is  not  so  much  a  case  turning  upon  the  rights  and 
liabilities  of  lessors  and  lessees  as  one  illustrative  of  the  doctrine  of 
contribution  in  fire  insurance.  The  case  was  this.  Under  the  terms  of 
a  lease  the  tenant  was  bound  to  insure  against  fire,  and  had  an  option 
of  purchasing  the  subjects.  He  insured  in  a  sufficient  sum  in  their 
joint  names.  The  premises  were  damaged  by  fire,  and  it  then  ap- 
peared that,  unknown  to  the  tenant,  the  landlord  had  taken  out  a 
policy  in  another  office.  Both  policies  had  average  clauses.  The 
two  offices  apportioned  the  amount  of  loss  between  the  two  policies, 
and  the  landlord  received  the  proportion  as  payable  under  his  policy. 
The  tenant  gave  notice  to  exercise  his  option  to  purchase,  and 
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proposed  that  the  insurance  money  under  both  policies  should  go 
in  part  payment  of  the  price.  The  landlord  claimed  to  retain  for 
his  owii  benefit  the  money  received  under  the  policy  eflfected  by 
him,  and  demanded  that  the  money  imder  the  other  policy  should 
be  applied  in  reinstating  the  premises,  and  on  the  tenant's  declining 
to  do  so,  brought  an  action  of  ejectment  The  Lords  Justices  held 
that  the  landlord  was  not  entitled  to  retain  for  his  own  benefit  the 
moneys  received  under  the  policy  effected  by  him,  nor  to  insist 
on  the  moneys  being  applied  in  reinstating  the  property  after  the 
tenant  had  exercised  his  option  of  purchase.  As  was  remarked  by 
Lord  Justice  James,  the  insurance  effected  by  the  lessee  became 
to  a  great  extent  inoperative  in  consequence  of  the  existence  of  the 
other  policy,  of  which  he  had  no  notice.  The  lessee  then  had  a 
right  to  say  that  the  lessor  must  account  for  what  he  received 
under  that  other  policy,  and  having  exercised  his  option  of  purchase, 
he  had  a  right  to  say  that  the  landlord  must  take  the  policy  money 
on  account  of  the  purchase  money."  In  the  later  case  of  Edwards 
V.  Wed  (7  Ch.  Div.  864),  in  which  Reynard's  case  was  founded  on, 
Mr.  Justice  Fry  distinguishes  the  two  cases,  and  very  clearly 
explains  the  ratio  of  the  latter:  "The  lessor  said,  *  I  cut  your 
money  down  by  the  doctrine  of  contribution,  and  yet  I  don't  apply 
the  sum  i^hich  I  receive  imder  that  doctrine  as  a  contribution  to 
the  comnaon  fund  for  the  restoration.'  The  Lords  Justices  said 
that  that  was  inequitable,  and  I  do  not  think  it  requires  a  very 
great  stretch  of  reason  to  see  that  it  was  very  inequitable.  The 
moFiCy  in  the  lessor^s  pocket  was  the  measure  of  the  injury  which 
the  lessor  had  done  to  the  lessee  by  diminishing  his  right  to  receive 
under  his  policy." 

In  the  above  case  of  Edwards  v.  West,  where  also  there  was  an 
insurance  by  the  landlord  and  an  option  of  purchase  by  the  tenant, 
but  where  the  peculiarity  about  contribution  did  not  occur,  a 
difierent  result  was  arrived  at  In  this  case,  under  the  terms  of 
the  lease,  the  landlord  covenanted  to  insure,  and  the  tenant  had 
the  option  to  purchase  for  a  fixed  sum.  Before  the  time  for 
exercising  the  option  the  buildings  let  were  destroyed  by  fire,  and 
the  insurance  money  was  paid  to  the  landlord.  The  tenant  then 
exercised  his  right  of  option  to  purchase,  and  he  also  claimed  to 
impute  the  insurance  money  to  account  of  the  purchase  money. 
The  Court  held  that  the  tenant  had  no  claim  to  the  insurance 
money  or  any  part  of  it. 

The  law  of  Scotland,  as  Lord  Campbell  has  indicated,  differs  from 
the  law  of  England  in  regard  to  the  rights  and  liabilities  of  tenants 
when  the  property  they  occupy  is  destroyed.  According  to  Scottish 
law,  the  contract  of  lease  implies  a  subject  let,  and  the  obligation 
to  pay  rent  implies  the  existence  of  a  subject  for  which  and  out  of 
which  rent  is  to  be  paid.  Consequently  if  a  house  is  burned  down 
the  tenant  is  not  bound  to  pay  rent.  The  maxim  res  suo  perit 
domino  applies  in  such  a  case,  and  it  is  applied  in  this  way,  that 
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where  two  parties  have  an  interest  in  a  subject,  each  is  considered 
dominus  according  to  the  nature  of  his  interest,  and  the  subject 
perishes  to  each  according  to  the  nature  of  their  respective  interests 
therein  {Bayne  v.  Walktr,  July  3,  1815, 3  Dow,  233).  This  being 
the  state  of  the  law,  it  follows  that  the  tenant  has  no  claim  upon 
any  insurance  money  which  the  landlord  may  have  received  under 
a  policy  which  he  has  effected.  It  seems  to  us  that  the  Scottish 
law  is  much  more  equitable  as  regards  this  matter  than  the  English 
law.  The  English  doctrine  is  one  of  many  illustrations  of  the 
tendency  of  English  law  to  go  rigidly  upon  the  terms  of  the  con- 
tract, and  to  lend  no  favour  to  any  imflied  conditions.  The  view 
taken  is  that  a  bargain  is  a  bargain,  and  if  you  do  not  insert  in  the 
contract  a  condition  to  cover  the  case  of  an  emergency,  however 
extraordinary,  you  have  yourself  to  blame. 

There  is  one  comparatively  recent  Scottish  case  which  may  be 
noted,  not  as  establishing  a  general  rule,  or  even  affecting  the 
general  rule  as  to  the  rights  of  landlord  and  tenant,  turning  as  the 
decision  did  on  the  pec^ar  circumstances  of  the  case,  but  as  being 
one  of  the  few  cases  in  which  the  tenant  claimed  to  participate  in 
the  insurance  money  recovered  under  a  policy  effected  in  name  of  the 
landlord.  We  refer  to  Duke  of  Hamilton's  TruMees  v.  Flmiing, 
Dec.  23,  1870,  9  Macph.  329.  The  tenant  of  a  farm  and  mill 
was  taken  bound  by  his  lease  to  expend  within  a  certain  period 
£800  in  repairing,  renewing,  and  adding  to  the  machinery,  and 
thereafter  to  maintain  it  in  good  working  order.  He  did  so  expend 
and  maintain.  He  was  also  taken  bound  by  the  lease  to  have  the 
whole  machinery  constantly  insured,  the  landlord  relieving  him 
of  half  the  premiums.  The  insurance  was  effected  in  name  of  the 
landlord.  There  was  a  counter-stipulation,  that  on  the  tenant 
leaving  the  whole  machinery  in  good  working  order,  the  proprietor 
should  be  bound  to  pay  him  £400.  The  mill  was  destroyed  by 
fire  during  the  currency  of  the  lease.  It  was  held  that  the  insur- 
ance was  solely  for  the  benefit  of  the  landlord,  and  that  the  tenant 
was  not  entitled  to  any  part  of  the  insurance  money  recovered  by 
the  landlord.  But  the  Court  held  {diss.  Lord  President  Inglis), 
in  reference  to  the  counter-stipulation,  that  notwithstanding  the 
machinery  was  not  left  in  good  working  order,  or  any  order  at  all, 
the  mill  having  been  burned  down,  the  proprietor  was  bound  to 
pay  the  £400 ;  the  tenant's  inability  to  leave  the  machinery  in 
good  working  order,  arising  as  it  did  from  a  damnum  faJtah,  not 
barring  his  claim.  With  regard  to  the  £400  one  cannot  avoid  the 
surmise,  that  although  the  Court  held  the  tenant  had  no  right  to 
any  part  of  the  insurance  money,  they  did  mix  up  the  two  wholly 
unconnected  circumstances,  the  receipt  of  the  insurance  money  on 
a  policy  of  which  half  the  premiums  were  paid  by  the  landlord, 
and  the  landlord's  liability  to  pay  £400,  and  that,  being  influenced 
by  the  fact  that  the  landlord  had  received  a  large  sum  of  insurance 
money,  they  took  an  equitable,  or  rather  a  benevolent,  view  of  the 
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lights  aod  liabilities  of  the  parties  in  regard  to  the  £400.  Sup- 
posing there  had  been  no  insurance  (and  according  to  the  judgment 
of  the  Court  the  case  was  just  the  same  as  if  there  had  been  no 
insurance,  the  tenant  being  found  to  have  no  claim  upon  it),  could 
it  be  said  that  the  landlord  was  bound  to  pay  the  £400,  which  he 
was  by  the  contract  bound  to  pay  only  upon  the  occurrence  of  a 
certain  event,  when  that  event  did  not  occur  ?  It  was  in  conse- 
quence of  a  damnum  fataU  that  the  machinery  was  not  left  in 
good  working  order,  but  it  would  equally  have  been  in  consequence 
of  a  damnum  fcUale  if  the  tenant  did  not  get  his  £400.  In  such 
a  case  either  the  landlord  or  tenant  must  suffer  in  consequence  of 
the  accident  But  why  should  the  landlord  have  to  pay  the  stipu- 
lated sum  when  he  did  not  get  the  consideration  on  which  alone 
he  had  agreed  to  pay  the  sum  ?  As  regards  the  tenant's  claim 
upon  the  insurance  money :  when  the  tenant  had  received  the  sum 
which  he  was  to  get  if  the  lease  had  gone  on  to  its  natural  termin- 
ation, when  the  machinery  would  have  been  surrendered  to  the 
landlord,  he  was  clearly  not  entitled  in  addition  to  receive  any 
part  of  that  insurance  money  to  reimburse  him  for  the  value  of 
the  machinery. 

Two  other  cases  in  the  Scottish  reports  may  be  noted  in  refer- 
ence to  the  present  subject,  the  question  whether  there  are  any 
circumstances  in  which  a  person  not  insured  has  an  equitable  claim 
to  the  insurance  money  obtained  in  virtue  of  a  policy  eflfected  over 
subjects  in  which  he  is  interested.  In  Dodgliedi  v.  Buchanan  &  Co. 
(Jan.  17, 1854, 16  D.  332)  a  coachbuilder  had  insured  his  own  and 
his  customers'  coaches.  His  premises  being  destroyed  by  fire,  under 
his  policies  he  recovered  enough  to  indemnify  himself  and  leave 
a  surplus.  It  was  held  that  he  was  not  bound  to  communicate  to 
his  customers  any  portion  of  what  he  had  recovered  until  he  had 
completely  indemnified  himself.  The  customers  were  not  entitled 
to  more  than  a  share  of  the  surplus  remaining  after  that  had  been 
done.  Indeed  it  was  questioned  by  the  Court  whether  the  coach- 
builder  was  bound  tox^ommunicate  any  portion  of  that  surplus ;  but 
in  respect  that  he  ofiered  to  distribute  the  surplus  among  the  cus- 
tomers, this  point  was  not  determined.  Lord  Ivory  observed :  "  I 
have  grave  doubts  whether,  but  for  their  own  volunteer  ofier,  the 
defenders  [the  coachbuilders]  could  have  been  compelled  even  to 
give  up  the  above  surplus.  ...  It  may  be  very  seriously  ques- 
tioned whether  the  coachbuilder,  much  less  his  customers,  could 
bave  at  all  enforced  the  policies  against  the  insurance  companies, 
and  it  nev^r  could  found  a  claim  against  the  defenders.  .  .  .  The 
iact  that  the  insurance  company  has  chosen  to  pay  gives  no  right 
to  a  third  party  to  claim."  If  the  coachbuilder  had  not  offered  to 
divide  the  surplus,  and  the  customers  had,  as  Lord  Ivory  indicates 
they  would,  been  found  not  entitled  to  demand  it  from  him,  it  is 
clear  that,  seeing  fire  insurance  is  a  contract  of  indemnity,  the  coach- 
huilder  would  not  have  been  entitled  to  claim  as  against  the  insur- 
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ance  company.  The  insurance  company  properly,  naturally,  and 
for  their  own  intei-est  made  no  objection  to  paying  the  insurance 
money  beyond  the  amount  necessary  to  indemnify  the  eoachbuilder 
himself  Having  accepted  the  premiums  on  account  of  the  insur- 
ance of  the  coaches  of  the  customers,  it  would  have  been  injudicious 
to  refuse  to  pay  the  corresponding  insurance  money.  If  the  coach- 
builder  had  no  insurable  interest,  the  insurance  company  either 
ought  not  to  have  accepted  the  insurance,  or  having  accepted,  were 
bound  to  pay  the  sum  on  the  occurrence  of  the  accident  in  con- 
templation of  which  the  policy  had  been  effected  and  the  premiums 
had  been  paid. 

The  other  case  ia  Gillespie  v.  MUler  <fe  Sans,  Jan.  28, 1874,  1  Eet. 
423.  The  circumstances  were  as  follows :  A  heap  of  minerals 
was  sold  at  40s.  per  ton,  under  a  condition  that  if  the  purchaser 
received  for  it  more  than  50s.  per  ton,  the  seller  was  to  receive 
half  the  overplus.  Half  of  one  of  the  heaps  was  destroyed  by  fire. 
The  heap  had  been  insured  by  the  purchaser,  who,  without  consult- 
ing the  seller,  abandoned  the  entire  heap  to  the  insurance  company  at 
58s.  per  ton.  The  seUer,  founding  on  the  condition  of  sale,  claimed 
half  of  the  overplus  above  50s.  per  ton  for  the  whole  heap.  The 
Lord  Ordinary  (Gifford)  held  both  on  principle  and  authority  that 
the  seller  was  not  entitled  as  a  matter  of  right  to  any  part  of 
the  insurance  money  recovered  for  the  minerals  that  had  been 
destroyed.  The  Second  Division,  however,  held  that  the  seller  was 
entitled  under  the  contract  to  receive  one-half  of  the  sum  received 
from  the  insurance  company  for  the  whole  heap,  in  so  far  as  the 
same  exceeded  the  50s.  per  ton.  The  Lord  Justice-Clerk  (Mon- 
creifiQ  held  it  proved  that  the  insurance  had  been  effected  and 
the  transaction  carried  through  for  the  joint  behoof  of  the  pur- 
chaser and  the  seller.  It  does  not  appecur,  however,  that  the  seller 
paid  any  part  of  the  premiutns  of  insurance.  Lord  Benholme 
took  the  view  that  the  purchaser  having  obtained  a  sum  in  excess 
of  50s.  per  ton,  was  bound  to  communicate  one-half  of  the  excess. 
Lord  Neaves,  on  the  other  hand,  was  of  opinion  that  while  the 
seller  would  have  had  no  claim  to  any  part  of  the  sums  received 
as  indemnity  for  the  minerals  destroyed,  the  purchaser  had,  by 
entering  into  an  irregular  transaction  with  the  insurance  com- 
pany, disposed  of  a  quantity  of  the  mineral  at  a  price  under  the 
market  value,  and  made  the  rights  of  the  parties  inextricable 
except  by  treating  the  transaction  as  a  sale  of  the  whole  heap  at 
the  price  per  ton  received  for  it  from  the  insurance  company. 
Unfortunately  the  grounds  of  opinion  stated  by  the  judges  of  the 
Second  Division  are  so  discordant  that  it  is  impossible  to  treat  it 
as  an  authority,  or  to  extract  any  principle  from  it  As  it  appears 
to  us,  the  judgment  of  the  Lord  Ordinary  was  right  The  half  of 
the  surplus  above  50s.  per  ton  paid  for  the  portion  of  the  mineral 
destroyed  was  not  due,  because  that  mineral  never  was  bold;  and  as 
regards  the  share  of  the  insurance  money,  the  seller  had  no  right 


N0TB8  ON  THE  LAW  OF  FIRE  INSURANCE.  77 

thereto,'  being  no  party  to  the  contract  of  insurance,  which  was  a 
private  contract  between  the  insurer  and  the  insured  with  which 
nobody  else  had  any  concern.  Assuming  for  the  moment  this  view 
to  be  correct/ a  question  arises.  What  sum  per  ton  was  the  insurance 
company  bound  to  pay  to  the  purchaser  for  the  portion  of  the  heap 
which  was  destroyed  ?  Of  course  if  the  purchaser  and  the  insurance 
company  chose  to  make  a  transaction  at  58s.  per  ton,  or  £58  a  ton, 
nothing  is  to  be  said.  That  was  their  own  afiair.  But  if  58s.  per 
ton  were  fixed  as  the  actual  value  of  the  mineral,  considering  that 
fire  insurance  is  a  contract  of  indemnity,  the  purchaser  would  not 
be  entitled  to  the  whole  of  the  58s.  per  ton.  If  he  received  that, 
he  would  be  getting  more  than  he  would  have  received  in  the  case 
of  an  actual  sale,  in  which  case  he  was  bound  to  communicate  to 
the  seller  half  of  the  surplus  above  50s. 

There  is  one  set  of  circumstances  in  which  a  purchaser,  or  other 
person  interested  in  buildings  destroyed  or  damaged  by  fire,  has  a 
right  to  benefit  by  a  policy  of  fire  insurance,  although  he  has  no 
direct  right  under  the  policy,  and  it  has  not  been  assigned  to  him. 
The  Act  Geo.  IIL  c.  78,  Dec.  83,  provides  that  "  in  order  to  deter 
and  hinder  ill-minded  persons  &om  wilfully  setting  their  house  or 
houses  or  other  buildings  on  fire  with  a  view  of  gaining  to  them- 
selves the  insurance  money,  whereby  the  lives  and  fortunes  of 
many  families  may  be  lost  or  endangered,"  directors  of  fire  insur- 
ance offices  are  *'  authorized  and  required,  upon  the  request  of  any 
person  or  persons  interested  in,  or  entitled  unto  any  house,"  etc., 
burned  down  or  damaged  by  fire,  or  upon  any  grounds  of  suspicion 
"that  the  owner  or  owners,  occupier  or  occupiers,  or  other  persons 
ivho  shall  have  insured  such  house  or  houses,  or  other  buildings, 
have  been  guilty  of  fraud,  or  of  wilfully  setting  their  house  or 
houses,  or  other  buildings  on  fire,  to  cause  the  insurance  money  to 
be  laid  out  and  expended  so  far  as  the  same  will  go,  towards 
rebuilding,  reinstating,  or  repairing  such  house  or  houses  or  other 
buildings  so  burned  down,  demolished,  or  damaged  by  fire ;  unless 
the  party  or  parties  claiming  such  insurance  money  shall,  within 
sixty  days  after  his,  or  her,  or  their  claim  is  adjusted,  give  a 
sufficient  security"  to  the  directors  "that  the  same  insurance 
money  shall  be  laid  out  and  expended  as  aforesaid,  or  unless  the 
said  insurance  money  shall  be  in  that  time  settled  and  disposed  of, 
to  and  amongst  all  the  contending  parties,  to  the  satisfaction  and 
approbation  of  such  governors  or  directors  of  such  insurance  offices 
respectively."  That  is  to  say,  any  person  interested  in  or  entitled 
to  any  building  burned  or  damaged  by  fire  may  cause  the  insur- 
ance money  to  be  expended  in  restoring  the  building. 

The  Act  was  originally  a  Metropolitan  Building  Act,  and  the 
operation  of  this  provision  was  at  first  not  unnatursdly,  and  indeed, 
as  we  think,  properly,  supposed  to  be  confined  to  the  metropolis. 
But  it  was  finally  decided  by  Lord  Westbury  in  the  c€ise  of  In  re 
Oordy,  ex  parte  Barker  {34c  L.  J.  Rep.  (Bankruptcy)  1),  that  this 
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provision  is  of  general  application.  The  reasons  for  holding  this 
were  folly  stated  in  an  article,  in  a  recent  nomber  of  this  Journal, 
on  the  "  Construction  of  Statutes  "  (voL  xxv.  p.  423). 

We  have  seen  that,  according  to  the  law  of  England,  a  tenant, 
while  still  liable  for  the  rent  of  a  building  burned  down,  has  not  at 
common  law  a  claim  upon  the  insurance  money  obtained  by  the  land- 
lord under  a  policy  effected  by  the  landlord.  His  remedy  is  under 
this  provision  of  the  statute.  A  tenant  of  a  house  or  other  building 
surely  is  a  person  "  interested  in  "  the  house  or  other  building. 

Before  any  claim  can  be  made  to  the  benefit  of  the  83rd  section 
of  the  Act,  a  distinct  request,  not  necessarily  in  writing,  but  a 
distinct  request  must  be  made  by  the  person  claiming  to  be 
interested,  to  have  the  moneys  laid  out  and  expended  as  far  as  they 
will  go  towards  rebuilding  and  reinstating  the  house  or  houses 
which  have  been  destroyed.  The  person  claiming  is  not  entitled 
to  rebuild  the  houses  himself,  and  then  call  upon  the  company  to 
refund  the  money  so  expended.  If  he  does  so  and  claims,  the 
company  have  a  right  to  say, "  No,  we  will  see  it  done,  and  it 
shall  be  done  by  our  own  surveyor."  "  They  would,"  said  Vice- 
Chancellor  Wood,  "have  a  right  to  say  that  upon  two  grounds, 
first,  that  they  are  the  persons  pointed  out  by  the  Act  to  see  this 
is  absolutely  done,  and  that  the  money  is  not  handed  over ;  and 
secondly,  they  have  a  right  to  see  that  the  money  is  properly  and 
judiciously  laid  out  in  the  way  that  could  be  satisfactory  to  them- 
selves; superintending  the  buildings  in  order  that  neither  more 
nor  less  than  the  proper  amount  be  laid  out,  whatever  the  value 
of  the  property  might  be  "  (Simpson  v.  Scottish  Union  Insurance  Co., 
32  L.  J.  (Ch.)  329).  Under  this  enactment  it  has  been  held  that 
"  trade  fixtures  "  put  up  by  a  tenant,  being  removable  by  him,  are 
not  comprised  in  the  expression  ''house  or  other  buildings"  in 
the  statuta  Consequently,  when  such  fixtures  were  separately 
insured,  and  were  destroyed  by  fire  during  the  tenancy,  the 
landlord  was  not  entitled  to  have  the  insurance  money  laid  out 
under  the  Act;  and  a  covenant  by  the  tenant  to  deliver  up  the 
fixtures  at  the  determination  of  the  tenancy,  as  conferring  a  mere 
personal  right  resting  in  contract,  made  no  difference  in  this 
respect  (In  re  Oorely,  ex  parte  Barker,  34  L.  J.  Eep.  (Bankruptcy)  1). 


THE  EIGHT  TO  RESTRAIN  THE  PUBLICATION  OF 
PRIVATE  LETTERS. 

In  Dickson  v.  Marshall  (July  5, 18  Scot  Law  Rep.  651)  interdict 
was  asked  by  the  sender  of  certain  letters  against  their  publication 
by  the  receiver.  The  letters  had  been  written  in  the  course  of  a 
family  dispute,  and  following  upon  an  action  and  proof  in  the 
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Sheriflf  Court  The  Sheriflf-Substitute  (Glasgow)  and  the  Sheriff- 
Principal  granted  the  interdict,  but  the  Second  Division  held  it 
was  not  a  case  for  the  interference  of  the  Court.  Their  Lordships 
held  that  it  is  always  a  question  of  circumstances  whether  the 
receiver  of  a  private  letter  is  entitled  to  publish  it,  and  that  the 
circumstances  in  this  case  were  not  such  as  to  justify  the  Court's 
interference  to  prevent  the  publication.  Lord  Young  remarked 
that  there  were  cases  familitur  to  every  one  where  it  has  been 
deemed  right  by  parties  for  their  interest  or  for  their  justification 
that  the  whole  proceedings  in  an  action  in  which  they  have  been 
engaged  should  be  published,  and  it  was  to  him  a  novel  doctrine 
that  such  publication  should  be  considered  as  infringing  the  right 
of  some  person  who  did  not  desire  such  publication.  It  was,  how- 
ever, observed  by  the  Court  that  the  question  would  have  assumed 
a  different  aspect  if  the  letters  had  been  of  a  literary  value,  and 
consequently  the  subject  of  copyright  had  been  involved,  or  if  the 
letters  had  been  of  a  peculiarly  confidential  character. 

The  interest  and  importance  of  the  case  lie  in  this,  that  it 
involves  the  consideration  and  determination  of  the  question,  what 
is  the  foundation  of  the  right  to  have  the  publication  of  letters 
restrained  ?  The  English  and  the  Scottish  law  are  not  at  one  on 
this  subject  Mr.  Bell  in  liis  Principles,  sec.  1356,  says,  "In 
England  it  is  on  the  ground  of  property  alone ;  in  Scotland,  on  the 
ground  chiefly  of  just  and  expedient  interference  for  the  protection 
of  reputation."  The  Sheriff-Substitute,  in  restraining  the  publi- 
cation, relied  upon  the  English  authorities,  and  took  the  view  of  the 
English  law :  "  The  law  as  to  the  right  of  the  writer  of  a  private 
letter  is  simple.  It  appears  from  a  modern  English  authority, 
Oliver  v.  Oliver  ([1861],  11  C.  B.  (N.  S.)  139),  .  .  .  that  the  receiver 
has  a  right  of  property  in  the  MS.,  in  the  ipsum  corpus  of  the  letter, 
but  that  he  has  no  right  to  alter  its  nature  and  use  it  otherwise 
than  as  a  MS. ;"  and  reference  is  made,  inter  alia,  to  Gee  v.  Pritchard 
(2  Swans.  402).  Now  when  we  find  it  laid  down  in  so  common 
a  text-book  as  Bell's  Principles  that  the  English  law  proceeds  on 
one  principle  and  the  Scottish  law  on  another,  surely  it  is  the  natural 
thing  for  a  Scottish  Court  to  act  upon  the  principle  of  the  Scottish 
law.  That  is  to  say,  of  course,  unless  the  principle  is  flagrantly 
wrong ;  and  it  is  for  the  Supreme,  not  the  Inferior,  Court  to  decide 
that  it  is.  The  principle  of  the  Scottish  law  does  not  seem  to  be 
flagrantly  wrong,  either  when  we  consider  the  reason  of  the  thing 
or  when  we  look  into  the  opinions  expressed  in  the  English  authori- 
ties cited.  Throwing  out  of  view  both  English  and  Scottish  cases, 
one  would  be  inclined  to  say  that  it  is  the  person  who  receives  and 
is  in  possession  of  a  letter  who  is  the  proprietor  of  it,  not  the  per- 
son who  sends  it  away  and  parts  with  it.  As  was  said  by  Lord 
Moncreiff  in  this  case  of  Dickson  v.  Marshall,  "  the  holder  of  the 
letter  is  in  the  first  instance  the  master  of  the  letter."  Then 
looking  into  the  leading  case  of  Gee  v.  Pritchard,  in  which  it  was 
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undoubtedly  laid  down  that  the  restraint  on  the  publication  of 
letters  is  founded  on  a  right  of  property  in  the  writer,  we  find 
Lord  Eldon  expressing  grave  doubts  as  to  whether  that  was  the 
foundation  on  which  the  right  ought  to  be  laid.  He  had  doubts^ 
he  said,  regarding  the  principles  laid  down  by  his  predecessors,  Lord 
Hardwicke  and  Lord  Apsley,  as  to  the  ground  of  jurisdiction.  But 
studiously  expressing  his  deprecation  of  the  idea  that  in  the  Court 
of  Chancery  there  were  no  fixed  rules,  that  every  new  Chancellor 
made  a  law  for  himself,  stating  his  aversion  to  giving  any  ground 
whatever  to  the  sneer  popular  since  the  time  of  its  author,  Selden, 
that  the  judgments  of  that  Court  were  just  according  to  the  length 
of  the  Chancellor's  foot,  he  felt  constrained  to  adhere  to  the  prin* 
ciple  laid  down  by  his  predecessors.  One  could  hardly  expect  the 
Court  of  Session  to  depart  from  the  principles  which  have  been 
laid  down  as  the  principles  of  the  law  of  Scotland  in  order  to  accept 
principles  laid  down  in  English  precedents  which  are  not  binding 
upon  them,  which  principles  a  judge  so  eminent  as  Lord  Eldon  had 
accepted  with  reluctance,  simply  because  they  had  been  laid  down 
in  precedents  which  he  regarded  as  binding  upon  him. 

The  case  of  Oliver  v.  Oliver,  when  we  look  into  it,  scarcely  bears- 
out  the  statement  of  its  import  given  by  the  Sherifi'-Sutetitute, 
that  the  receiver  of  a  letter  has  a  right  of  property  only  in  the 
ipmm  corpus  of  the  letter.  That  case  was  an  action  of  detinue; 
and  it  was  held  that  the  receiver  of  a  letter  has  sufficient  property 
in  the  paper  on  which  it  is  written  to  maintain  an  action  of 
detinue  against  the  sender,  into  whose  hands  it  has  come  as  bailee. 
Chief-Justice  Erie,  in  giving  the  judgment  confirming  the  ruling  of 
Baron  ChanneU,  observed:  "In  this  case  my  brother  Channell 
said  that  in  the  case  of  letters  the  paper  at  least  becomes  the  pro- 
perty of  the  person  receiving  them.  But  it  is  a  very  different 
question  whether  the  property  in  the  letters  passes  to  the  person  ta 
whom  they  are  addressed.  In  any  matters  of  business  it  is  of  the 
very  highest  importance  that  the  receiver  of  the  letter  should  have 
the  right  to  keep  it.  We  are  of  opinion  that  the  learned  judge 
laid  down  the  law  correctly  when  he  told  the  jury  that  the  pro- 
perty at  least  in  the  paper  was  in  the  receiver." 

The  Scottish  decisions  cited  by  the  Sheriff-Substitute  scarcely 
seem  to  bear  out  his  view.  Take,  for  instance,  the  case  of  Cadell 
and  Davies  v.  Steuart  (June  1, 1804,  Mor.  Appendix,  Literary  Pro* 
perty,  4),  a  case  with  reference  to  Burns'  "  Letters  to  Clarinda.'' 
Clarinda  consented  to  their  publication  by  Steuart,  a  bookseller. 
Appearance  was  put  in  in  the  case  by  the  brother  of  Burns,  who 
was  curator  to  his  children.  The  Court  restrained  the  publication 
by  Steuart  The  reporter  says,  "The  ground  on  which  the 
Court  seemed  to  pronounce  the  decision  was  that  the  communica- 
tion in  letters  is  always  made  under  the  implied  confidence  that 
ihey  shall  not  be  published  without  the  consent  of  their  writer, 
and  that  the  representatives  of  Bums  had  a  sufficient  interest  for 
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the  Tindication  of  his  literary  character  to  restrain  their  publica- 
tioa"  This  is  surely  not  putting  the  right  to  restrain  on  the 
ground  of  the  property  remaining  in  the  sender. 

There  are  many  cases  in  which  it  would  be  extremely  hard  to 
restrain  the  receiver  of  a  letter  from  publishing  it,  which  of  course 
could  be  done  if  the  property  in  the  letter  still  remained  in  the 
sender.  In  many  cases  such  publication  may  be  necessary  for  the 
Tindication  of  a  man's  character,  to  support  his  reputation  for  vera- 
city, to  justify  a  public  statement  that  he  has  made  with  reference, 
say,  to  the  views  and  opinions  of  the  sender  of  the  letter.  A  candi- 
date at  an  election  states  that  an  opponent,  and  a  virulent  opponent, 
had  promised  to  support  him,  making  the  statement  to  take  the 
stiug  out  of  the  opposition.  The  opponent  denies  this.  The  can- 
didate publishes  a  letter  from  his  opponent  completely  justifying 
the  statement  he  had  made.  Would  it  be  fair  to  deny  the  right  of 
publication  of  the  letter  in  these  circumstances  ? 

The  Court  stated  that  the  question  would  have  assumed  a 
different  aspect  if  the  letters  had  been  of  a  literary  value.  But 
when  are  letters  of  a  literary  value  ?  There  are  some  men  almost 
every  one  of  whose  letters  is  of  a  literary  value.  And  in  looking 
over  some  of  these  bulky  biographies  of  Qt^afit-eminent  persons, 
with  which  the  world  is  being  inundated,  the  Bev.  Oily  Gfammon 
&  Co.,  the  idols  of  their  congregations,  and  leading  lights  in  some 
"body,"  but  really  persons  of  no  importance,  it  is  impossible  not 
to  observe  that  many  of  their  letters,  which  the  innocent  receiver 
took  for  merely  rather  a  clever  private  letter,  was  intended  to 
possess  a  literary  value,  the  distinguished  author  of  it  knowing 
quite  well  that  it  would  occupy  a  place  in  the  biography  which 
was  sure  to  follow  in  the  due  course  of  nature. 
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The  cases  of  Finlayson  v.  Elphinstone  (March  16,  1881,  Outer 
House)  and  of  Wright  v.  Wright  (October  20,  1881,  Second 
Division)  have  this  in  common,  they  both  spring  out  of  a  senti- 
mental grievance,  and  are  connected  with  the  burial  of  the  dead. 
In  the  former  case,  an  heritor  was  interdicted  from  erecting  a 
chapel  for  Episcopalian  services  within  what  had  been  at  one  time 
the  ordinary  parish  burying-ground,  and  which  still  continued  to 
he  occasionally  used  for  interments  in  spite  of  the  existence  for 
two  hundred  years  of  a  new  parish  kirk  and  yard.  According  to 
Lord  Adam,  who  tried  the  case,  this  piece  of  ground  continued  to 
he  held  in  trust  by  the  heritors  for  the  parishioners,  who  were 
entitled  to  interfere  and  oppose  any  use  being  made  of  it  incon- 
sistent with  churchyard  uses.  The  respondents  had  attempted  to 
idd  on  to  an  already  existing  mausoleum  a  small  chapeL    His  Lord- 
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ship  says, ''  I  do  not  think  it  matters  a  straw  whether  the  building 
to  which  an  addition  is  proposed  to  be  made  is  called  a  mausoleum. 
I  do  not  think  that  makes  the  least  difference."  Nor  did  it  matter 
whether  the  building  interfered  with  accesses  to  tombs  or  not.  In 
the  sentiment  which  obviously  lay  at  the  root  of  this  objection  to 
prelatical  worship  within  a  parish  churchyard  he  was  disposed  to 
share.  "  Assuming  always/'  he  says,  "  that  this  churchyard  belongs 
to  the  Kirk  of  Scotland,  I  can  quite  sympathize  with  the  opinions 
of  those  parishioners  who  do  not  desire  that  Episcopal  services 
should  be  carried  on  in  such  a  place." 

In  Wright  v.  Wright  a  mother  applied  to  have  the  monumental 
stone  which  she  had  erected  over  the  giave  of  her  deceased  son 
restored  It  had  been  taken  away  by  his  brother,  who  was  also 
executor,  as  a  stone  erected  upon  ground  belonging  to  him  without 
his  permission.  Query,  had  he  a  right  to  do  so  ?  The  Sheriff  said 
he  had,  coming  to  this  conclusion  apparently  with  regret  But 
Lord  Young  thought  differently.  He  held  it  to  be  unnecessary  to 
inquire  whether  the  mother,  in  a  question  with  the  executor, 
'*  could  have  established  a  l^al  right  to  erect  the  stone.  I  am  not 
surprised  that  there  is  a  scarcity  of  authority  on  that  point.  The 
good  feeling  of  most  people  on  such  a  subject  make  such  a  dispute 
very  rare.  But  the  mother  had  erected  a  tombstone,  and  was  acting 
in  accordance  with  the  custom  and  the  feeling  of  this  country  in 
placing  over  her  dead  son's  grave  this  memorial  of  her  affection, 
and  she  placed  it  over  a  grave  acquired  in  accordance  with  the 
dead  son's  wish ;  to  take  this  stone  away  was  in  my  opinion  quite 
illegal." 

It  is  singular  how  long  some  points  both  in  law  and  procedure 
remain  unsettled.  Take,  for  example,  that  raised  in  Fleming  v.  2%e 
North  of  Scotland  Banking  Co.  (Oct  20, 1881,  First  Division.) 

Is  it  competent  to  appeal  to  the  Court  of  Session  upon  a  question 
of  expenses  alone  ?  The  First  Division  have  answered  this  question 
in  the  afllrmative  by  a  majority,  the  minority  consisting  of  Lord 
Deas.  He  and  the  Lord  President  state  the  arguments  for  the 
conclusion  to  which  each  has  come.  The  Lord  President  can  find 
no  authority  which  excludes  such  an  appeal  If  it  is  competent  to 
appeal  a  mere  question  of  expenses  from  the  Sheriff-Substitute  to 
the  Sheriff,  and  from  the  Lord  Ordinary  to  the  Inner  House,  why 
not  from  the  Sheriff  to  the  Court  of  Session  ?  Lord  Deas,  who 
viewed  the  question  as  one  of  great  importance,  remarks:  "  Expenses 
are  not  a  cause :  expenses  are  a  mere  incident,  and  when  the  cause 
ceases  to  exist  the  expenses  cease  also.  It  requires  no  authority 
for  that,  but  I  think  it  would  require  strong  authority  for  an 
opposite  view,  and  I  am  aware  of  none  such."  He  founds  upon 
the  rule  of  the  House  of  Lords,  where  an  appeal  upon  a  matter  of 
expenses  alone  will  not  be  entertained.  But  the  other  judges  were 
of  opinion  that  this  rule  did  not  extend  to  the  Court  of  Session. 
Most  lawyers  will,  we  think,  concur  with  the  views  expressed  by 
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the  majority  of  the  judges  in  this  case.  The  rule  of  the  House  of 
Lords  cannot  be  presumed  to  apply  to  inferior  Courts.  Then  the 
hardship  of  excluding  such  questions  from  review  might  be  great. 
As  Lord  Shand  says,  "  we  know  from  experience  that  very  great 
expenses  are  frequently  incurred  in  Sheriff  Courts  in  cases,  for 
instance,  of  a  proof  as  to  a  patent  right,  and  where  men  of  skill 
have  to  be  examined  as  witnesses,  or  in  collision  cases,  and  so  forth, 
and  the  expenses  may  come  to  be  actually  larger  than  the  amount 
of  money  originally  at  stake  in  the  action." 

The  case  of  Ckdloway  and  Mvison  v.  Pollard  (October  21, 1881, 
Second  Division)  is  an  illustration  of  that  useful  form  of  action 
the  multiplepoinding  brought  under  somewhat  curious  circum- 
stances. A  trustee  Utigating  was  found  liable  in  expenses.  Two 
separate  parties  set  upon  him,  viz.  ordinary  creditors  of  his  success- 
ful opponents  and  the  law  agents  who  had  conducted  the  case,  and 
obtained  decree  for  these  expenses  in  their  own  names.  The  trustee 
raised  a  multiplepoinding,  and  the  question  came  to  be.  Was  there 
really  double  distress,  or  was  the  claim  of  the  agents  one  which 
did  not  admit  of  competition  ?  Lord  Butherfurd  Clark  held  that 
it  did  not  Their  debt,  in  his  view,  being  ascertained  by  a  decree 
of  Court,  nothing  could  come  between  them  and  the  fulfilment  of 
this  decree  save  a  claim  made  imder  it,  as  would  have  been  the 
case  if  creditors  of  the  agents  had  come  forward  and  arrested  the 
money.  But  the  majority  of  the  Second  Division  took  another  view. 
They  held  that  the  question  which  of  the  two  sets  of  creditors  was 
to  be  preferred  did  not  come  before  them,  that  was  to  be  determined 
in  the  process.  Lord  Craighill  remarked :  "  No  doubt  were  the 
merits  of  the  controversy  between  the  competing  creditors  hujtis 
loci,  we  might  be  of  opinion  that  the  claim  of  Galloway  and  Nivison 
is  the  one  that  must  be  sustained.  But  the  merits  of  the  com- 
petition are  not  now  presented  for  decision,  and  it  would  be  an 
inversion  of  the  course  of  procedure  in  actions  of  this  character  if 
the  competency  of  this  particidar  process  were  to  be  decided  upon 
the  assumption  as  to  the  merits  of  the  claims  which  are  in  contro- 
versy." Galloway  and  Nivison  were  the  law  agents  who  held  a 
decree  for  the  expenses,  and  whose  claim  was,  according  to  Lord 
Butherfurd  Clark,  so  clear  as  to  justify  them  in  pleading  that  there 
was  here  no  double  distress,  and  that  they  were  entitled  to 
immediate  payment. 

The  case  of  Stewart  v.  2>tt/ (October  25, 1881,  First  Division)  is 
of  some  importance  to  Sheriff  Court  practitioners.  A  proof  had  been 
allowed  in  the  inferior  Court ;  the  defender  presented  a  petition  in 
terms  of  section  5  of  the  Act  of  Sederunt  July  1828,  as  he  was 
anxious  to  have  the  case  appealed  to  the  Court  of  Session  for  jury 
trial  The  interlocutor  allowing  proof  was  dated  18th  April,  the 
petition  was  presented  upon  the  3rd  May  following,  the  defender 
lodged  his  depositions  upon  the  10th,  and  the  Sheriff-Substitute 
granted  leave  to  appeal  by  interlocutor  dated  6th  July.    When  the 
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came  before  the  First  Division  the  appeal  was  held  to  be  incom- 
petent, because  not  taken  within  fifteen  days  after  the  interlocutor 
allowing  proof  had  been  pronounced.  The  Lord  President  said, "  I 
think  it  was  obviously  contemplated  that  the  whole  proceedings 
necessary  to  enable  a  party  to  appeal,  if  the  value  of  the  cause  does 
not  appear  on  the  face  of  the  record,  must  be  gone  through  within 
fifteen  days  from  the  date  of  the  interlocutor  allowing  proof, 
otherwise  it  is  imperative  on  the  Sheriff  to  proceed  with  the  proof 
80  ordered."  Lord  Deas  had  some  doubts,  but  was  not  prepared  to 
dissent  In  future,  therefore,  any  person  wishing  to  avail  himself 
of  this  right  of  appeal  must  do  so  without  any  dday. 

Simpson  v.  Myles  (November  8, 1881,  First  Division)  was  a  case 
under  the  Bankruptcy  Statute,  raising  several  points  of  importance. 
Simpson  applied  to  the  Lord  Ordinary  (Fraser)  for  sequestration  of 
the  estates  of  a  deceased  party  allied  to  be  his  debtor.  These 
estates  were  already  under  the  management  of  a  judicial  factor,  and 
had  Lord  Fraser  been  of  opinion  that  the  Court  had  any  discretion 
to  refuse  sequestration  when  properly  applied  for,  he  would  probably 
have  refused  it  upon  the  ground  of  inexpediency.  But  he  held, 
looking  to  the  authority  of  NevxiCs  Trustees  (2  D.  1108),  that  there 
was  no  discretion.  He  found,  however,  another  ground  for  dismiss- 
ing Simpson's  petition.  The  voucher  which  supported  it  was  a 
cash  account  bringing  out  indeed  a  balance  in  the  petitioner's 
favour,  but  without  evidence  to  support  any  of  its  items.  He  held 
this  to  be  insufficient  evidence  of  a  debt :  "  An  open  account  does 
not  require  to  be  supported  by  vouchers,  because  no  such  vouchers 
in  the  usual  case  exist,  and  such  an  account  extracted  from  the 
books  of  the  petitioning  creditor  was  held  sufficient  in  the  case  of 
Krunvles  (3  Macph.  457).  But  the  case  is  totally  diffisrent  with 
cash  transactions,  in  reference  to  which  parties  (unless  in  very 
exceptional  circumstances)  ought  to  have  vouchers  for  their  dis- 
bursements. In  the  absence  of  these  the  Court  have  held  the 
account  and  the  oath  not  to  be  the  necessary  proof  of  the  debt,  so 
as  to  warrant  sequestration."  Before  Simpson's  reclaiming  note 
was  heard  other  creditors  had  sought  for  and  obtained  sequestration, 
and  they  opposed  his  appeal  upon  the  grotmd  that  he  had  not  with- 
in the  statutory  period  provided  by  the  32nd  section  of  the  Act 
sought  a  recall  of  the  sequestration  obtained  by  them.  In  giving 
judgment  the  Lord  President  observed,  **  Whether  under  particular 
circumstances  it  might  not  be  competent  to  conjoin  two  petitions 
for  sequestration,  and  to  award  sequestration  in  the  conjoined 
petitions  for  the  purpose  of  obtaining  the  benefit  of  the  first 
deliverance,  I  do  not  wish  to  give  any  opinion."  But  he  was  clear 
that  no  such  thing  could  be  done  here :  *'  The  Slst  section  of  the 
Bankruptcy  Act  provides  that '  the  deliverance  awarding  sequestra- 
tion shdl  not  be  subject  to  review.'  But  there  is  a  remedy  pro- 
vided by  the  statute,  and  that  is  a  petition  for  recall  presented 
within  forty  days  of  the  date  of  the  deliverance  awarding  sequestra- 
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tioD,  and  if  this  petitioner  wished  to  take  advantage  of  it,  the 
statutory  remedy  was  open  to  him  of  presenting  a  petition  for 
recaL    But  he  did  not  do  so,  and  the  time  has  now  elapsed." 

In  CoghUl  v.  Docherty  (October  18,  1881,  Outer  House)  Lord 
Fraser  has  delivered  a  judgment  of  much  interest  to  editors  of 
newspapers.  In  this  case  the  editor  of  the  Caithness  Courier  was 
sued  by  a  local  magistrate  for  damages  on  account  of  certain  letters 
and  paragraphs  which  had  appeared  in  the  paper  reflecting,  it  was 
alleged,  upon  the  pursuer's  conduct  as  a  public  man.  In  the  issue 
which  he  proposed  were  the  following  words:  "And  did  calumniously 
or  injuriously  expose  the  pursuer  to  public  contempt  and  ridicule." 
This  issue  Lord  Fraser  disallowed.  In  his  note  the  Lord  Ordinary 
points  out  that  the  pursuer's  question  merely  relates  to  this  inten- 
tion to  expose  him  to  ridicule ;  that  the  statements  complained  of 
were  comments  upon  a  public  man  of  a  nature  familiar  to  the 
public ;  that  the  pursuer  declined  to  take  an  issue  of  malice.  But 
**  there  is  not  a  newspaper  published  in  which  similar  tirades  against 
officials  will  not  be  found,  and  unless  it  be  averred  and  proved  that 
they  go  beyond  the  latitude  of  licence  given  to  the  public  press 
of  this  country  in  reference  to  such  matters,  and  are  made  from 
malicious  motives,  they  are  not  actionabla  These  are  the 
penalties  that  must  be  suffered  as  one  of  the  consequences  of 
exalted  office.  The  vindication  of  the  official  who  is  aspersed  and 
whose  conduct  is  impugned  is  not  by  an  action  at  law.  He  must 
hve  down  the  suggestion  of  calumny  and  the  judgments  of  ignorance, 
and  in  the  end  he  successfully  does  so." 

The  only  authority  which  seems  to  favour  the  pursuer's  conten- 
tion that  the  word  "  maliciously  "  need  not  be  in  such  an  issue  was 
the  case  of  McLaren  v.  Ritchie  (July  1856),  in  which  an  issue  was 
allowed  in  these  terms:  "  Whether  the  said  articles,  passages,  verses, 
and  fictitious  advertisements,  or  any  parts  thereof,  are  of  and 
concerning  the  pursuer,  and  whether  the  pursuer  is  thereby 
calamniou^y  and  injuriously  held  up  to  public  hatred,  contempt^ 
and  ridicule  to  his  loss  and  damage."  Mr.  M'Laren  had  been  called 
a  "snake,"  "serpent,"  and  "viper."  Upon  this  case  Lord  Fraser 
makes  the  following  observation :  "  Without  in  any  way  venturing 
to  impugn  the  authority  of  this  precedent,  the  Lord  Ordinary  thinks 
that  it  may  be  distinguished  from  the  present  case  in  the  circum- 
stances that  there  was  in  it  an  amount  of  insinuation  and  abuse 
which  took  the  case  out  of  the  privilege  given  to  the  press  even 
with  reference  to  public  men  who  were  candidates  for  seats  in 
Parliament,  and  in  regard  to  whom  it  is  quite  the  traditional  custom 
to  use  language  of  a  very  depreciatory  nature." 

The  whole  of  this  note  is  well  worthy  of  perusaL  A  great 
accession  of  strength  has  been  given  to  the  Scottish  Bench  in  the 
elevation  of  Lord  Fraser,  one  who  is  not  only  a  learned  lawyer,  but 
who  can  express  his  opinions  with  such  force  and  clearness. 

What  is  desertion  ?  is  the  question  raised  by  the  case  of  Forbes 
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of  1868,  without  which  the  70th  section  of  the  Beads  Act  is  unin- 
telligible. No'  reference  is  made  to  the  curious  questions  which 
have  arisen  under  this  section. 


A  Manual  of  Conveyancing  in  the  Form  of  Examinations.  By  the 
late  John  Hendry,  W.S.  Third  edition,  revised,  by  John 
Philp  Wood,  W.S.    Edinburgh :  Bell  &  Bradfute. 

The  fact  that  within  a  period  of  little  more  than  twenty  years  the 
third  edition  of  this  work  has  been  called  for  is  the  best  proof  of 
its  sterling  merits.  The  form  of  the  late  Mr.  Hendry's  Manual  is 
peculiar,  being  that  of  a  catechism.  To  cram  such  a  subject  as 
conveyancing  would  be  hopeless.  The  majority  of  its  students  are 
to  live  by  their  science,  and  must  digest  its  somewhat  dry  doctrines 
as  their  daily  bread.  Nevertheless  there  are  many,  not  only 
amongst  students,  but  in  the  ranks  of  professional  men,  to  whom 
this  Uttle  Manual  will  prove  of  great  use.  The  former  can  test 
their  knowledge  by  it,  the  latter  must  have  frequently  occasion  to 
satisfy  themselves  upon  a  point  of  law  under  circumstances  which 
do  not  admit  of  a  search  through  the  pages  of  more  formidable 
volumes.  But  we  say  with  confidence  that  if  any  one  takes  this 
catechism  as  his  guide,  and  honestly  studies  it  with  all  the  light 
which  its  able  editors  have  thrown  upon  the  subject  by  their  notes 
and  references,  he  will  obtain  a  very  thorough  knowledge  of  con- 
veyancing. The  names  of  Messrs.  Mowbray  and  Wood,  who  have 
in  succession  revised  the  Manual,  are  additional  guarantees  for  its 
accuracy.  Mr.  Wood  explains  the  course  which  he  has  followed — 
matter  which  has  been  rendered  obsolete  by  recent  legislation, 
except  where  it  had  an  historical  interest,  has  been  deleted,  and  new 
questions  and  answers  where  necessary  have  been  inserted  in  the 
text    The  index  appears  to  be  very  complete. 


(DbiUmrs. 

Frederick  Hallard,  Esq.  Advocate  (1844),  died  at  Edinbuigh 
on  the  19th  ult,  aged  sixty-ona  Mr.  HaUard's  scholarly  and 
diversified,  though  somewhat  erratic,  talents  won  for  him  &om  a 
wide  circle  an  admiration  and  respect  which  his  unselfish  and 
sympathetic  disposition  tended  to  increasa  French  by  descent 
and  by  boyhood's  training,  he  retained  through  life  an  individuality 
of  character  which  no  one  could  fail  to  observe  Singularly  tolerant 
and  forgiving  towards  the  faults  or  follies  of  those  with  whom  he 
came  in  contact,  he  had  eJl  the  impatience  of  his  race  at  the  failure 
r^^  people  to  see  legal  or  social  problems  in  the  way  in  which  his 
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quick-witted  and  unflinching  mind  presented  them  to  hinL  It  is 
probable  that  at  a  Bar  where  business  is  less  scanty  and  competition 
less  great,  Mr.  Hallard's  talents  would  have  won  for  him  the  recog- 
nition they  deserved.  But  in  the  narrow,  thickly-filled  ai*ena  of 
Scottish  forensic  life  the  slight  failings  which  time  and  success 
might  have  cured  deprived  him  of  sufficient  opportunity,  and  tended 
only  to  warp  a  character  not  readily  susceptible  of  c|iange. 

Mr.  Hallard  was  bom  in  Edinburgh  in  1821 :  his  father  being 
a  French  imigri  and  his  mother  a  Scotchwoman.  At  an  early 
period  of  his  life  he  was  taken  to  Normandy,  an^  received  an 
admirable  education  at  Avranches  and  in  Paris.  At  the  age  of 
sixteen  lie  returned  to  Edinburgh,  and  entering  the  University, 
gained  for  himself  some  distinction  in  his  classes,  and  in  the 
Speculative  Debating  Society.  After  the  usual  training  he  was 
admitted  to  the  Bar,  where  he  maintained  the  reputation  he  had 
earned  But  he  never  succeeded  in  attaining  much  practice,  and 
his  acquaintance  with  law  and  litigation  was  more  due  to  his 
labours  as  a  Beporter  and  as  Editor  of  the  Jurist  than  to  direct 
experience.  A  happy  marriage  and  a  sparely  filled  purse  made  him 
gladly  receive  an  appointment  to  a  position  from  which  the  pre- 
judices of  the  day  had  previously  made  him  shrink,  and  in  1855  he 
became  one  of  the  three  substitutes  of  Mr.  Gordon,  the  Sheriff  of 
Midlothian. 

With  most  men  the  content  of  a  happy  home  and  the  calm 
certainties  of  a  judicial  position  beget  an  almost  negligent  equa- 
nimity, which  after  a  time  gains  for  him  a  higher  reputation  for 
thought  or  a  lower  reputation  for  laziness  than  he  deserves.  With 
Mr.  Hallard  that  could  not  be.  The  keen,  restless,  versatile 
mind,  too  quick  in  forming  impressions,  too  tenacious  in  retaining 
them,  led  him  into  positions  of  which  the  judicial  spirit  should 
have  made  him  wary,  and  which  the  mind  of  many  a  colleague 
acting  under  greater  self-restraint  woidd  never  have  reached.  But 
through  aU  these  were  vividly  plain  to  every  litigant,  agent,  or  pro- 
secutor a  warm  sympathy  and  an  eager,  honest  wish  to  say  and  do 
the  right,  and  a  mind  that  recoiled  from  and  tried  to  evade  any 
legal  obstacles  which  the  sluggishness  of  law  reform  had  left  in  the 
way,  or  forensic  routine  had  made  it  needful  to  impose  As  a 
priOoT  peregrinus  it  is  probable  Mr.  Hallard  would  have  gained 
and  left  an  undimmed  reputation ;  but  as  a  prcetor  wrhanus  of 
Edinburgh  in  the  middle  of  the  nineteenth  century,  the  failings, 
which  all  leaned  to  virtue's  side,  exposed  him  to  attacks  and  to 
criticism  generally  disproportionate  to  their  cause,  and  mostly 
imjustw  Unfortunately  he  betrayed  that  they  galled  him^  and  the 
treatment  which  he  felt  ill-deserved  tended  to  incite  him  to  per- 
sistence in  the  course  complained  of  Perhaps  the  views  he  was 
guided  by  were  right,  perhaps  they  were  wrong;  it  is  needless  now 
to  discuss.  As  is  the  way  of  the  world  since  t^e  days  of  Noah  and 
perhaps  before  them,  the  conscientiously  reasoned  course  which  in 
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a  higher  position  would  have  been  called  firmness  was  in  him 
derided  as  obstinacy,  and  the  choleric  views  of  a  Sheriff-Substitute 
were  with  one  voice  denounced  by  many  who  hardly  knew  what 
they  were  as  flat  blasphemy. 

But  once  the  first  severity  of  the  assaults  was  past,  Mr.  Hallard's 
nature  asserted  itself,  and  clad  in  a  panoply  of  self-trust,  partly  the 
growth  of  constitutional  firmness,  partly  the  result  of  an  ardent 
study  of  the  great  European  philosophers,  he  presented  an  un- 
flinching front  to  all  that  seemed  likely  yet  to  come.  But  for  many 
future  years  misfortune  seemed  to  have  marked  him  for  her  own, 
and  sorrow  entered  his  homa  In  quick  succession  child  after  child 
was  borne  to  the  churchyard :  the  sweet  solace  of  his  wife's  love 
and  sympathy  was  lost  to  him ;  and  with  the  few  loved  ones  left 
he  fled  to  the  city  from  his  sunny  hillside  home  to  devote  the 
declining  years  of  his  life  to  more  than  a  father's  care.  But  unsati- 
ated  death  followed  him  thither,  and  stole  from  him  the  first-born, 
whose  bright  boyhood  gave  stimulating  promise  of  a  brighter  man- 
hood. Beneath  such  a  load  of  uudeviating  sorrow  and  disappoint- 
ment even  Mr.  Hallard's  buoyant  nature  might  well  have  sunk.  At 
times  the  depth  of  his  anguish  could  not  be  concealed.  But  time 
with  healing  hand  mitigated  his  pain,  and  the  gentle  serenity  that 
now  marked  his  manner,  while  it  misled  many  a  friend,  gradually 
gained  for  him  a  genersd  appreciation  that  soothed  and  gratified 
him. 

What  he  was  as  a  judge  at  first  he  was  at  the  last.  Quick  to 
see,  he  had  not  the  patience  which  might  have  showed  him  the 
fallacy  that  occasionally  lurked  in  his  terse,  succinct  judgments. 
These  were  always  grateful  reading.  The  epigrammatic  turn  of 
the  Frenchman  was  alternated  with  the  perspicuous  candour  of  the 
.philosophic  student;  while  dicta  and  decisions  were  for  the  most 
part  conspicuous  by  the  absence  of  their  uninviting,  if  useful, 
monotony.  No  one  could  doubt  the  judicial  turn  of  Mr.  Hallard's 
mind :  he  was  obviously  a  lawyer — much  of  a  cosmopolitan  lawyer 
— not  very  much  of  a  Scottish  lawyer.  His  annual  addresses  to  the 
attached  procurators  of  his  court  were  a  good  example  of  his  clear, 
doctrinaire  mind;  they  were  clever,  they  were  well  meant,  they 
were  based  on  a  French  model,  but  it  is  doubtful  if  they  were 
judicious,  to  say  nothing  more.  Our  readers  may  remember  the 
passage  of  arms  between  Mr.  Hallard  and  this  Journal  on  the  sub- 
ject a  few  years  ago.  It  is  needless  to  recur  to  it  now.  All  we 
wish  to  say  is  that  if  the  words  of  our  assailant  displayed  one 
phase  of  his  character  at  times,  the  vexation  he  felt  at  our  stric- 
tures showed  itself  only  in  the  letters  which  we  printed. 

Mr.  Hallard  wrote  several  pamphlets  of  a  legal  and  ordinary 
character.  The  best  known  is  the  aggregation  of  these  in  the 
treatise  on  "  The  Inferior  Judge,"  as  Mr.  Hallard  termed  the  office 
of  Sheriff-Substitute,  and  which  he  laughingly  said  described  him- 
-"^Tf.    He  came  forward  as  an  avowed  champion  of  his  order,  and 
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said  much  for  the  cause  he  supported.  The  book  is  very  readable, 
but  would  perhaps  have  attained  its  end  better  if  it  had  contained 
less  of  defiance  and  more  of  defence.  Mr.  Hallard  declined  to  see 
any  good  in  the  office  of  Sheriff — ^his  existence  depreciated  the 
honour  of  the  Sheriff-Substitute  and  lessened  his  pay.  Not  content 
with  such  condemnation,  Mr.  Hallard  proceeded  to  maintain  that 
where  a  Sheriff  alters  a  Sheriff-Substitute's  judgment,  the  test  of 
experience  by  appeal  shows  that  he  is  more  likely  to  be  wrong 
than  right;  and  he  boldly  gave  the  statistics  which  established 
this  assertion.  It  is  obvious  that  the  man  who  in  this  position 
maintained  such  theses  must  lack  no  courage  if  he  wished  to  be 
the  Luther  of  Scottish  forensic  reform.  No  one  can  say  Mr. 
HaUard  wanted  the  courage  of  his  opinions,  but  it  is  open  to 
question  whether  they  were  advanced  with  the  needed  tact  and 
self-restraint.  Intrepid,  loving,  lovable,  he  is  gone  from  us,  and 
while  the  critic  of  his  judicial  life  may  find  some  little  things  to 
blame,  he  will  find  much  to  admire  and  to  praise. 

Francis  Home,  Esq.,  Advocate,  Sheriff-Substitute  of  Linlithgow- 
shire, died  on  the  20th  January,  in  the  eighty-sixth  year  of  his  age. 
He  was  the  eldest  son  of  Dr.  James  Home  of  Cowdenknowes,  who 
was  at  one  time  Professor  of  Materia  Medica  in  the  University  of 
EdinburgL  Sheriff  Home  was  the  male  representative  of  an  old 
Border  family,  the  Homes  of  Leader  Water,  who  had  been  in 
possession  of  the  estate  of  Cowdenknowes  for  five  hundred  years 
prior  to  Dr.  Home's  death,  at  which  time  unfortunately  it  was 
found  necessary  to  sell  the  estate.  Sheriff  Home  was  called  to  the 
Bar  in  1825,  and  was  shortly  after  appointed  Sheriff-Substitute  of 
Einross-shire,  from  which  he  was  transferred  some  years  later  to 
linlitbgow.  A  careful  and  painstaking  judge,  he  won  the  confi- 
dence and  respect  of  the  community  in  his  official  capacity,  while 
privately  he  had  the  warm  affection  of  all  who  were  privileged  to 
know  him. 


^he  Month. 


Beport  hy  the  Directors  of  the  Scottish  Trade  Protection  Society 
aneni  the  Jurisdiction  assumed  by  the  English  Courts  over  domiciled 
Scotchmen, — 1.  By  an  order  contained  in  the  appendix  annexed  to 
the  Supreme  Court  of  Judicature  Act,  1875,  it  was  enacted,  inter 
oiia,  that 

Service  out  of  the  juiisdiction  of  a  writ  of  summons  may  be  allowed  by 
flie  Court  or  a  judge  whenever  the  whole  or  any  part  of  the  subject-matter  of 
the  action  is  land,  or  stock,  or  other  property  situated  within  the  jurisdiction, 
or  any  act,  deed,  will,  or  tiling  afifectmg  such  land,  stock,  or  property ;  and 
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whenever  the  contiact,  which  is  sought  to  be  enforced  or  rescinded,  dissolved, 
annulled,  or  otherwise  affected  in  any  such  action,  or  for  the  breach  whereof 
damage  or  other  relief  are  or  is  demanded  in  such  action,  was  made  or  entered 
into  within  the  jurisdiction,  and  whenever  there  has  been  a  breach  within  the 
jurisdiction  of  any  contract  wherever  made,  and  whenever  any  act  or  thing 
sought  to  be  restrained  or  removed,  or  for  which  damages  are  sought  to  he 
recovered,  was  or  is  to  be  done,  or  ijs  situate  within  the  jurisdiction  (Order  zi 
Rule  1). 

2.  This  order  is  a  rule  made  by  the  English  judges  when  dealing 
with  procedure  in  the  English  Courts ;  and  although  the  whole  of 
the  rules  so  made  had  to  be  laid  before  Parliament  before  they  be- 
came operative,  yet  it  never  occurred  to  any  of  the  Scotch  members 
of  Parliament  that  there  would  be  anything  in  them  affecting  Scot- 
land, consequently  this  rule  among  the  others  passed  as  a  matter 
of  form,  without  any  discussion  in  Parliament,  and  without  the 
knowledge  of  any  of  the  people  of  Scotland. 

3.  The  scope  of  this  rule  is  so  wide  that  it  may  be  described  as 
virtually  extending  the  jurisdiction  of  the  English  Courts  over  all 
Scotchmen. 

4  By  the  Act  and  Treaty  of  Union  between  England  and  Scot- 
land it  was  specially  provided — "  That  no  causes  in  Scotland  be 
cognoscible  by  the  Courts  of  Chancery,  Queen's  Bench,  Common 
Pleas,  or  any  other  Courts  in  Westminster  HalL"  And  the  rights 
of  Scotland  under  this  Treaty  were  expressly  recognised  by  the 
Common  Law  Procedure  Act,  1852  (15  and  16  Vict.  cap.  76,  sec. 
18),  exempting  Scotland  and  Ireland  from  the  operation  of  an 
enactment  similar  to  what  is  contained  in  the  rule  above  quoted. 

5.  This  article  of  the  Treaty  of  Union  has  thus  been  violated  by 
an  enactment  which  passed  through  Parliament  unknown  to  the 
people  of  Scotland,  and  much  real  injustice  and  oppression  have 
been  inflicted  upon  the  people  of  Scotland,  not  only  without  any 
real  benefit  to  the  people  of  England,  but  in  carrying  out  proceed- 
ings positively  disadvantageous  to  them,  as  will  be  shown  hereafter. 

6.  The  obnoxious  rule  had  not  long  been  in  operation  before  it 
caused  great  dissatisfaction ;  and  in  the  beginning  of  May  1876  a 
large  and  influential  deputation  from  Scofiand  (and  another  from 
Ireland)  waited  upon  Mr.  Cross,  then  Home  Secretary,  and  upon 
the  Loni  Chancellor  (Cairns),  and  so  strongly  represented  the  evils 
which  had  arisen  under  this  rule  that  the  Lord  Chancellor  admitted 
that  there  had  been  an  abuse  of  the  jurisdiction,  and  he  promised 
to  make  an  alteration  of  the  rule  which  he  thought  would  be  suffi- 
cient to  prevent  this  abuse  in  future. 

7.  His  Lordship's  observations  are  important  as  showing  (1)  the 
purpose  for  which  the  rule  was  originally  framed;  and  (2)  the 
manner  in  which  the  abuse  had  occurred ;  and  now  that  the  same 
evils  (which  were  partially  checked  for  a  time)  again  prevail,  they 
are  worthy  of  careful  consideration,  and  are  tiierefore  here  quoted 
verbatim :  His  Lordship  said  to  the  deputation  which  waited  upon 

him  : — 
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^  I  ahonld  like  before  70a  go  away  just  to  say  a  word,  because  I  think  there 
has  been  a  little  misconception  on  one  or  two  points.  In  the  first  place,  let 
me  say  that  I  am  very  much  obliged  to  you  for  coming  here  to-day  and  repre- 
flendng  yoor  views,  because  there  is  always  cood  to  be  got  in  discussing  gnev- 
ances  of  this  kind.  I  should  be  very  glad  if  those  who  represent  Irelfiuad  and 
Scotlaud  could  furnish  me  with  a  few  or  as  many  as  possible  of  those  particular 
instances  in  which  persons  living  in  Scotland  or  Ireland  have  been  forced  to 
come  to  England  to  defend  theinselves,  in  order  that  we  may  see  in  what  cases 
it  has  been  done.  Mr.  Meldon  has  given  me  an  instance  01  a  case  where  two 
gentlemen  in  Cork  were  sued  by  a  merchant  in  Manchester  in  respect  to  a  bill 
of  exchange  probably  given  in  England,  and  they  had  to  defend  themselves  in 
England— the  sum  bein^  £30.  Now,  I  am  bound  to  say  that  I  have  a  very 
fltrong  opinion  that  that  is  a  case  which  was  never  intended  to  take  place.  It  was 
never  intended  that  there  should  be  service  out  of  the  jurisdiction  in  a  case  of 
that  sort,  to  bring  these  parties  out  of  the  jurisdiction  to  defend  themselves  in 
England.  I  cannot  help  thinking  there  has  been  in  that  case  something  like 
an  abuse  of  the  jurisdiction.  I  snould  be  very  glad  to  hear  all  the  cases  of 
that  Idnd  which  are  complained  of.  Passing  by  that,  I  think  there  is  a  little 
misconception  about  how  this  question  has  arisen.  It  has  always  been 
the  practice  in  the  Court  of  Chancery  in  this  country,  so  long  as  I  recollect, 
to  serve  out  of  the  jurisdiction,  and  to  proceed  to  dispose  of  the  case  inside  the 
mrisdiction  founded  on  that  service  outside.  It  began  first  in  a  limited  wa^, 
W  for  manj  years  before  this  Act  was  passed  the  Court  of  Chancery  was  in 
the  habit,  m  all  cases  where  it  thougnt  fit  and  desirable,  to  serve  persons 
residing  in  Ireland  or  any  place  in  the  world  ;  but  it  always  acted  with  the 
greatest  care.  It  did  not  lay  down  any  precise  rules  as  to  the  case,  but  the 
peculiar  reason  in  each  case  had  always  to  be  explained  to  the  judge  why  a 

rDn  out  of  the  jurisdiction  should  be  served.    This  constantiy  happened  in 
Court  of  Chancery.    The  case  was  not  between  A.  and  B.,  but  perhaps 
between  one  plaintiff  and  a  dozen  or  two  defendants,  and  it  seldom  happened 
that  all  these  defendants  lived  in  England.    In  nine  cases  out  of  ten  one  or 
more  of  them  lived  in  Scotland  or  Ireland,  or  some  other  place  out  of  England^ 
and  the  hands  of  the  Court  of  Chancery  would  have  been  tied  if  it  had  not 
been  able  to  give  them  notice  of  what  was  going  on  ;  it  could  not  have  gone 
on.    The  whole  principle  of  the  Judicature  Abt  is  to  give  what  is  called  com- 
plete relief ;  that  is  to  say,  if  John  Smith  goes  to  law  with  Peter  Brown,  and 
it  tnms  out  that  the  thing  they  are  going  to  law  about  stretches  out  beyond 
the  case  between  themselves,  and  mixes  itself  up  with  something  in  which 
somebody  eke  has  an  interest,  the  Court  is  to  settle  the  whole  thing  once  for 
all    Some  of  tiiese  other  persons  implicated  may  turn  out  to  be  living  in  Ire- 
knd  or  Scotland,  and  it  would  be  a  very  hard  thing  if  the  Court  could  not 
proceed  to  do  complete  justice  by  reason  of  some  person  being  out  of  the  juris- 
diction, and  therefore  it  was  thought  desirable  there  should  oe  power  to  serve 
them.    But  the  order  No.  11  certainly  never  contemplated  that  permission  to 
serve  should  be  given  without  careful  consideration  by  the  judges.    I  cannot 
help  thinking,  if  an^  person  came  before  a  judge  in  this  country,  saying, '  I 
want  to  bring  an  action  for  a  bill  of  exchange  for  ;£30,  and  the  person  is  Having 
in  Cork,  and  I  want  him  to  come  over  to  London  ; '  the  judge  ought  to  say, 
'This  is  not  one  of  the  cases  intended  to  be  allowed,  and  I  shall  not  allow  it' 
This  is  really  not  a  matter  so  much  of  principle  as  of  degree,  and  I  do  not 
think  the  way  to  remedy  it  is  by  an  Act  of  Parliament.    I  thmk  it  is  by  an 
alteration  of  the  rule,  if  the  rule  is  too  wide  at  present,  and  if  it  is  not  suffi- 
ciently guarded  and  checked."    After  Quoting  the  terms  of  the  rule,  his  Lord- 
ship proceeded  :  ''It  may  be  said  that  tnat  is  too  lar^e  and  wide,  and  that  ex- 
penence  may  show  that  leave  has  been  given  where  it  oufi^ht  not  to  have  been 
given.   These  rules  can  be  altered  by  a  majority  of  the  judges  with  my  con- 
CQirence,  and  then  the  altered  rule  can  be  laid  on  the  tables  of  both  Houses  o£ 
Parliament.    If  the  cases  which  I  have  taken  the  liberty  to  ask  for  are  sup- 
plied to  me,  I  will  undertake  to  lay  the  whole  of  this  matter  before  the  jud^esy 
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and  point  out  to  tbem  that  this  rule  appears  to  have  been  stretched  unduly,  and 
to  recommend  to  them  to  consider  a  modification  or  alteration  of  the  rule,  to 
prevent  as  far  as  possible  cases  such  as  have  occurred.  I  hope  they  will  find 
their  way  to  make  some  alteration,  and  then  it  will  be  laid  before  Parliament 

8.  Accordingly  on  26th  June  1876  a  new  rule  was  passed,  which 
provided  that 

Whenever  any  action  ia  brought  in  respect  of  any  contract  which  is  sought 
to  be  enforced  or  rescinded,  dissolved,  annulled,  or  otherwise  a£fected  in  anj 
such  action,  or  for  the  breach  whereof  damages  or  other  relief  are  or  is 
demanded  in  such  action  when  such  contract  was  made  or  entered  into  within 
the  jurisdiction,  or  whenever  there  has  been  a  breach  within  the  jurisdiction 
of  any  contract  wherever  made,  the  judge,  in  exercising. his  discretion  as  to 
granting  leave  to  serve  a  suit  or  notice  on  a  defendant  out  of  the  jurisdiction, 
uiall  have  regard  to  the  amount  or  value  of  the  property  in  dispute,  or  sought 
to  be  recovered,  and  to  the  existence  in  the  place  of  residence  of  the  defendant, 
if  resident  in  Scotland  or  Ireland,  of  a  local  court  of  limited  jurisdiction  hav- 
ing jurisdiction  in  the  matter  in  question,  and  to  the  comparative  costs  and 
convenience  of  proceeding  in  England,  or  in  the  place  oi  such  defendant's 
residence  (Order  xL  Rule  la). 

9.  This  amendment  has  not  proved  adequate  for  preventing  the 
evils  it  was  intended  to  stop.  This  is  proved  from  a  "Keturn" 
(dated  7th  June  1877)  "of  the  number  of  Writs  of  Summons  issued 
out  of  the  High  Court  of  Justice  since  1st  March  1876,  allowed  to 
be  served  in  Scotland  under  the  11th  order  contained  in  the  First 
Schedule  to  '  The  Supreme  Court  of  Judicature  Act,  1875,'  or  under 
said  rule  as  since  amended,  and  distinguishing  between  writs 
allowed  to  be  served  where  the  sole  defendant  or  defendants 
resided  in  Scotland  and  where  some  of  the  defendants  resided  in 
England." 

10.  This  Eetum  shows  that  during  the  period  embraced  (Ist 
March  1876  till  1st  March  1877),  excluding  the  writs  (3  in  num- 
ber) issued  from  the  Probate  Division,  and  those  (11  in  number) 
issued  &om  the  Chancery  Division,  123  actions  were  raised  before 
the  High  Court  of  Justice  in  England  and  allowed  to  be  served  on 
defendants  resident  in  Scotland.  Of  these  123  actions  there  were 
only  three  in  which  there  were  defendants  resident  in  England  as 
weU  as  defendants  in  Scotland.  So  that,  according  to  the  Lord 
Chancellor  who  framed  the  rule,  there  were  only  three  cases  of 
legitimate  service  under  it,  while  there  were  120  instances  in  which 
"  an  abuse  of  the  jurisdiction  had  taken  place." 

11.  While  the  people  of  Scotland  have  thus  been  deprived  of 
privileges  secured  to  them  by  the  Treaty  of  Union,  through  the 
abuse  of  a  rule  which  passed  through  Parliament  without  their 
knowledge,  and  in  circumstances  in  which  they  could  not  reason- 
ably be  expected  to  apprehend  that  their  rights  would  have  been 
imperilled,  they  have  also  been  subjected  to  much  real  injustice 
(1)  by  those  parties  who  "  abuse  the  jurisdiction,"  using  it  for  the 
purpose  of  extorting  money  not  justly  due,  and  (2)  by  solicitors 
using  it  solely  for  the  purpose  of  increasing  costs  upon  defendants 
in  Scotland.    The  first  of  these  abuses  may  be  illustrated  by  the 


THE  MONTH. 


97 


case  of  a  London  salesman  who  served  a  summons  issued  from  the 
Exchequer  Division  of  the  High  Court  of  Justice  on  an  Edinbuigh 
merchant  for  £21,  9s.  7d.,  the  balance  of  a  trumped-up  account, 
with  £3,  3a  claimed  as  costs  of  the  ivrit.  The  day  after  the  writ 
was  served  a  letter  came  through  the  post  stating  that  if  the  Edin- 
burgh merchant  woidd  pay  £17  he  would  not  be  troubled  for  any 
further  sum  of  either  principal  or  costs.  The  Edinburgh  merchant 
consulted  his  solicitor,  who  informed  him  that  although  he  should 
£ght  the  action  successfully  in  London  it  woidd  cost  him  more 
than  the  £17  demanded  by  the  London  salesman.  He  therefore 
paid  the  £17  rather  than  make  a  greater  loss.  This  case  occurred 
after  the  alteration  of  the  rule  by  the  Lord  Chancellor.  As  regards 
the  second  of  these  abuses  the  Eetum  already  mentioned  proves 
that  exorbitant  costs  are  levied  under  the  rule  in  question.  For 
example,  here  are  four  cases  taken  from  the  Betum  successively. 


No. 

Nature  of  didin. 

Amotmt 

Costs  claimed. 

Time  limited  for 
Appearance. 

16 
17 
18 
19 

Goodasold 
t» 
ft 

£30  14    0 
86    4     0 
89    9    8 
81     1     9 

£10  10    0 
10  10    0 
12    0    0 
12    0    0 

12  days. 
12     „ 
H     „ 
14     „ 

These  are  undefended  causes.  Now  there  is  not  a  county  in 
Scotland  in  which  there  is  not  a  Debts  Becoveiy  Court  held  every 
week,  in  which  a  decree  in  absence  could  have  been  obtained  for 
the  whole  of  the  above  cases  within  six  days  for  14s.  7d.  or  15s.  Id. 
each.  But  the  £10  or  £12  are  not  the  whole  of  the  costs ;  nor  do 
the  ten  or  fourteen  days  represent  the  whole  of  the  delay.  Sup- 
posing execution  has  to  follow  in  each  of  these  cases  on  the  decree 
or  judgment  obtained  in  England,  the  following  additional  costs  and 
delay  are  inevitable : — 


For  pxocniiiig  certificate  of  judgment,  and  trans- 

nutting  same  to  Scotland 
Becoiding  certificate  in  Edinbuigh,  and  procniing 

wairant  •  .  .  •  . 

Instnicting  mesaenger  to  charge 
His  fees  ...... 

Coirency  of  charge         .... 


COBtB. 

£2  10    0 


10 


0 
3  4 
3    6 


Delay. 
2  days. 

1  day. 
15  days. 


Making  together 


£b    6  10  and  18  days. 


as  compared  with  the  following,  if  the  actions  had  been  raised  in 
the  Debts  Recovery  Courts  in  Scotland,  viz.: — 


Extracting  decree  and  instructing  chaige 
Officer's  fees  charging 
Conency  of  chaige 

Total 


Coats. 

£0    4     6 

0     16 


Dday. 
1  day. 

10  days. 


£0    6    0       111  days. 
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But  this  does  not  yet  exhibit  the  full  measure  of  oppresdoo 
which  might  have  happened,  or  probably  did  happen,  in  each  of  the 
four  cases  above  mentioned.  The  English  judgment  must  be 
recorded  in  the  Court  of  Session,  and  every  step  of  diligence  must 
be  done  by  a  messenger-at-arms.  And  as  there  are  very  few 
counties  in  Scotland  in  which  there  are  any  messengers-at-anns, 
the  costs  are  still  farther  lai^ely  increased  by  travellmg  expenses. 
If,  for  example,  the  debtor  resided  at  Hawick,  a  messenger  would 
require  to  be  sent  from  either  Edinburgh  or  Dumfries,  at  an 
additional  cost  of  Is.  6d.  for  each  mile,  besides  railway  fares.  The 
messenger  might  require  to  perform  three  journeys,  but  say  two  in 
€ach  case,  at  a  farther  cost  of  £6. 

Taking  the  smallest  costs  and  the  shortest  delay  in  any  of  the 
above  instances,  the  case  may  be  stated  thus : — 

Costs  under  the  rule   ......     £21  16  10 

Costs  if  proceedings  had  been  taken  in  Scotland  (maximum)  111 

Loss  of  money  to  the  Scotch  defender  .      j£20  15    9 

The  account,  as  regards  time,  would  stand  thus : — 

Delay  by  proceedings  in  England  under  the  Rule  (minimum)  28  days. 

Delay  if  proceedings  taken  in  Scotland  (maximum)  .  .  18    „ 

Loss  of  time  to  English  creditor  10  days. 

Besides  the  risk  of  having  the  whole  (or  greater  part)  of  the  extra 
costs  to  pay  if  the  Scotch  defendant  should  become  bankrupt 

12.  There  might  be  some  justification  for  violating  the  iSeaty  of 
Union  if  the  proceedings  complained  of  were  necessary  in  order  to 
afford  the  people  of  England  a  means  of  recovering  their  debts.  But 
these  figures  conclusively  show  not  only  that  such  proceedings  are 
unnecessary,  but  that  (except  in  those  cases  where  they  are  adopted 
for  extorting  money)  they  are  really  hurtful  to  those  for  whose 
supposed  benefit  they  have  been  taken. 

13.  The  Directors,  therefore,  are  of  opinion  that  no  amendment 
of  Eide  11  will  be  sufficient  to  check  the  evils  which  have  grown 
up  under  it,  and  that  nothing  short  of  its  total  abolition  and  the 
restoration  of  the  law  to  what  it  was  prior  to  the  making  of  the 
rule  will  be  sufl&cient  for  this  purpose. 

14.  In  conclusion,  the  Directors  desire  to  say  a  word  as  to  a 
remedy  which  has  been  proposed  under  the  name  of  "  Beciprocity," 
meaning  thereby  a  proposal  to  give  the  people  of  Scotland  power 
to  sue  the  people  of  England  in  the  Scotch  Courts  under  similar 
circumstances.  If  the  evil  complained  of  was  merely  that  a  few 
Scotch  lawyers  were  being  deprived  of  the  fees  which  are,  under 
the  rule,  finding  their  way  into  the  pockets  of  their  brethren  in 
England,  the  Directors  of  this  Society  should  not  have  considered 
it  necessary  to  have  interfered.  But  they  do  so  because  the 
members  of  the  Society,  and  others  engaged  in  trade,  are  suffering 
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injustice  through  the  operation  of  the  rule  in  question.  They  can- 
not, therefore,  see  that  the  people  of  Scotland  can  possibly  derive 
any  benefit  from  a  proposal  for  extending  to  England  those  evils 
of  which  they  now  complain.  Indeed,  when  "The  Judgments 
Extension  Act,  1868,"  was  passing  through  Parliament,  the  Directors, 
foreseeing  that  a  similar  injury  might  be  inflicted  upon  the  people  of 
England  (from  the  abuse  of  certain  powers  possessed  by  the  Scotch 
Conrts),  took  an  active  part  in  having  a  special  provision  (section 
8)  inserted  for  the  very  purpose  of  protecting  the  people  both  of 
England  and  Ireland  from  such  proceedinga  They  have  therefore 
much  confidence  in  claiming  equal  justice  to  themselves. 

Geobge  Habrison,  Chairman. 

P.  MOKISON,  flterrfary. 

EUdion  of  Dean. — ^The  Facidty  of  Advocates  met  on  Wednesday 
the  18th  January,  being  the  occasion  of  the  Anniversary  Meeting,  to 
elect  a  Dean  in  place  of  Mr.  Kinnear.  In  consequence  of  that  ofBce 
being  vacant,  the  old  custom  of  the  head  of  the  Facidty  proceeding  to 
the  various  Courts  armed  with  his  baton  of  office,  and  requesting  Uiat 
the  business  should  be  suspended  in  order  to  allow  the  Faculty  to 
hold  its  meeting,  was  omitted,  but  the  Gourt.rose  without  the  neces- 
sity of  the  exercise  of  that  formality.  Three  candidates  were  pro- 
posed for  the  office  of  Dean :  Mr.  Macdonald,  Q.C.,  Mr.  Mackintosh, 
and  Mr.  Trayner.  On  a  poll  being  taken,  it  was  found  that  Mr. 
Macdonald  had  96  votes,  Mr.  Mackintosh  42,  and  Mr.  Trayner  30. 
Mr.  Macdonald  was  then  inducted  to  office  amid  loud  cheering.  He 
proceeded  to  thank  the  Faculty  for  the  honour  they  had  done  him 
in  electing  him  Dean,  and  said  that  he  would  be  overwhelmed  with 
a  sense  of  his  own  demerits  did  he  not  feel  that  he  had  been  chosen 
by  a  large  number  of  his  brethren,  and  was  cordially  accepted  by  alL 
Wlien  he  thought  of  the  long  roll  of  illustrious  names  which  had  pre- 
ceded him  in  the  office,  he  never  hoped  to  approach  them  in  distinc- 
tion, or  as  regarded  fulfilment  of  the  duties ;  but  he  was  cheered  by 
a  consciousness  that  the  other  gentlemen  who  had  been  at  this  time 
thought  worthy  of  being  nominated  for  the  office,  would,  he  felt  sure, 
gi?e  him  the  benefit  of  their  experience,  as  he  had  no  doubt  they 
both  knew  he  would  have  given  them  his  most  loyal  support  had 
it  been  the  pleasure  of  the  Faculty  to  place  either  of  them  in  the 
chair;  but  above  all  he  was  cheered  by  the  certainty  that  he 
would  receive  the  invaluable  aid  of  one  who  but  for  his  own  inherent 
modesty  of  disposition  would  undoubtedly  now  have  been  sitting 
in  the  chair  by  the  unanimous  consent  of  his  brethren,  viz.  the  re- 
spected Vice-Dean  of  Faculty.  He  coidd  not  refrain  from  saying  that 
while  long  ago  he  had  learned  to  regard  him  with  respect,  his  feelings 
had  blossomed  into  friendship  and  ripened  into  the  fruit  of  affection. 
With  such  help  he  trusted  to  be  able  to  maintain  the  honour  of 
the  Faculty  and  to  serve  its  interests.  After  addressing  the  older 
members  and  his  own  contemporaries,  and  especially  assuring  the 
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junior  members  of  the  Faculty  that  they  would  always  find  in  him 
not  only  one  who  would  aid  them  in  professional  matters,  but 
who  would  be  glad  to  sympathize  with  them  in  their  troubles  and 
to  be  a  sharer  in  the  pleasure  of  their  successes,  he  concluded  by 
saying  that  it  was  his  most  earnest  hope  that  when  the  time  came 
for  him  to  lay  down  the  baton  of  office  he  might  leave  the  affairs 
of  the  Faculty  in  as  good  order  as  when  they  had  been  handed  down 
to  him,  its  honour  as  unsullied,  and  that  he  might  carry  away  with 
him  a  share  of  the  affections  of  them  all 

We  but  echo  the  sentiments  of  all  the  members  of  Faculty  when 
we  say  that  we  are  sure  the  honour  of  the  Bar  was  never  in  more 
safe  hands  than  it  is  in  the  person  of  its  present  Dean,  and  that  he 
will  prove  no  unworthy  successor  of  those  distinguished  men  who 
have  held  that  office. 

Appointments. — ^As  we  anticipated  in  our  last  issue,  Mr.  A.  S. 
Kinnear,  late  Dean  of  Faculty,  has  taken  his  seat  as  a  judge  in  the 
Outer  House  under  the  title  of  Lord  Kinnear.  This  appointment 
is  one  which  has  been  received  with  universal  approbation,  and  we 
have  no  doubt  the  learned  gentleman  will  fulfil  all  the  expectations 
formed  of  him  as  a  judge. 

Andrew  Butherfurd,  Esq.,  advocate  (1857),  has  been  appointed 
Sheriff-Substitute  of  Edinburgh  in  room  of  the  late  Mr.  HaUard. 


^kc  Sc0ttbh  ^ato  iHaga^inc  anb  Sheriff  Court  ^tpoxtn. 

SHERIFF  COURT  OF  LANARKSHIRE   (AIRDRIE). 
Sheriff  Maib. 

REID  V,  H'LACHLAN. 

CompeUtionfor  trtuteeship, — Sheriff  Mair,  on  Nor.  19, 1881,  issued  an  inter- 
locutor in  the  competition  Tor  the  office  of  trustee  on  the  sequestrated  estates  of 
John  HUl,  timber  merchant^  Coatbridge.  The  following  is  a  copy  of  the  inter- 
locutor : — 

"Airdrie^  I9th  November  1881. — Having  heard  parties'  procurators  on  the 
notes  of  objections  lodged  by  Robert  Rei(^  chartered  accountant  in  Glasgow^ 
and  Henry  M'Lachlan,  accountant,  Coatbridge,  respectively,  in  die  competition 
between  them  for  the  office  of  trustee  on  the  sequestrated  estate  of  John  Hill, 
timber  merchant,  Coatbridge,  for  the  reasons  mentioned  in  the  subjoined  note, 
Herebv  declares  the  said  Heniy  M'Lachlan,  accountant,  Coatbridge,  to  have 
been  duly  elected  trustee  on  the  said  sequestrated  estate  in  terms  of  the  statute : 
Finds  the  said  Robert  Reid  liable  in  expenses  to  the  said  Henry  M'Lachlan^ 
and  modifies  the  same  at  the  sum  of  ;£2,  28.,  and  decerns. 

"  Wm.  Ludovic  Maib." 
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I 
In  a  note  appended  to  the  interlocutor  his  Lordship  says  : — 

''Note, — At  the  first  general  meeting  for  the  election  of  trustee  there  voted 
for  Mr.  Mliachlan  creditors  whose  claims  amounted  to  £2643,  6b.  4d.,  and  for 
Mr.  Reid  creditors  whose  claims  amounted  to  £1401, 178.  Id.  Mr.  M'Lachlan 
had  thus  an  apparent  majority  of  £1241,  9s.  3d.  in  lus  favour.  The  two  com- 
petitoiB  lodged  objections,  but  at  the  debate  these,  with  one  exception,  were 
withdrawn.  The  only  objection  insisted  in  was  for  Mr.  Reid  to  the  vote  of  the 
Royal  Bank  of  Scotland  in  favour  of  Mr.  M'Lachlan, '  in  respect  that  the  oath 
made  by  the  deponent^  John  Baillie  Bishop,  the  secretary  of  the  said  bank,  was 
inept  and  invabd,  having  been  made  before  William  Henderson,  who  is  a  clerk 
in  the  employment  of  the  said  bank  at  their  head  office  in  Edinburgh,  and  who 
was  disqualified  from  acting  as  a  magistrate  in  any  matter  in  which  his  em- 
plojeiB  were  interested.'  The  amount  of  the  bank's  claims,  to  which  no  objec- 
tion otherwise  was  taken,  was  £2418, 13s.  5d.,  so  that  if  the  above  o^ections  were 
sustained,  the  majority  would  be  considerably  in  favour  of  Mr.  Keid.  At  the 
debate  I  had  the  benefit  of  an  able  argument  from  both  parties,  and  at  the 
close  of  it  my  impressions  were  against  the  validity  of  the  vote  for  the  bank. 
Bnt  upon  consideration  I  have  been  unable  to  give  effect  to  the  objections.  It 
is  important  to  keep  in  view,  in  dealing  with  the  question  raised,  tnat  jurisdic- 
tion IB  divided  into  voluntary  and  contentious.  The  former  is  exercised  in 
matters  that  admit  of  no  opposition,  while  the  latter  has  place  in  all  questions 
trolj  debatable,  and  which,  in  their  nature,  are  capable  of  receiving  a  judicial 
diKOBsion.  To  the  former  belong  such  acts  as  taking  affidavits  before  a  magis- 
trate or  J.P.,  the  taking  of  an  affidavit  by  a  J.  P.  is  a  ministerial,  and  not  a 
judicial  act.  It  is  an  act  of  voluntary  jurisdiction  which  admits  of  no  opposi- 
tioa  As  was  remarked  by  the  Lord  President  (Boyle)  in  Keir  v.  The  Marquis 
ofAiha  (December  18,  1861,  78  D.  243),  *  I  do  not  think  the  performance  of  a 
ministerial  act  like  this  at  all  parallel  to  the  case  of  a  judge  deciding  a  cause; ' 
and  Lord  Cuninghame,  in  the  same  case,  said  (p.  267),  'The  objection  of 
relationship  and  interest  has  never  been  held  to  apply  to  the  ministerial  duties 
of  a  J.P.  in  taking  affidavits.'  In  this  case  the  objections  taken  to  the  affidavit 
lodged  with  an  application  under  the  Entail  Amendment  Act  were  that  the 
J.P.  before  whom  it  was  sworn  was  called  as  a  respondent  in  the  petition,  and 
alflo  that  it  had  been  made  in  England  before  a  J.P.  for  a  Scotch  county.  The 
objections  were  repelled.  The  case, went  afterwards  to  the  House  of  Lords,  and 
there  the  Lord  Chancellor  (Lord  Brougham)  and  Lord  St.  Leonards  held  the 
objections  untenable.  The  Lord  Chancellor  said, '  We  come  to  the  question  as 
to  the  affidavit.  That  is  the  only  point  upon  which  I  confess  at  one  time  I 
had  some  little  hesitation,  but  not  upon  the  matter  of  the  interest,  for  it  seems  to 
me  (kat  that  is  quite  out  of  the  question,  A  J.P.  or  magistrate  in  taking  an 
affidavit  is  not  exercising  a  judicial  function.  In  the  present  case  the  affidavit 
is  that  of  a  person  who  says  that  the  only  charges  against  the  estate  are  A,  B,  C,  D, 
But  it  is  xageA  that  one  of  these  sums  is  a  sum  wnich  belongs  to  a  person  with 
whom  the  magistrate  is  intimately  connected.  (The  connection  was  that  the 
J.P.  who  took  the  affidavit  was  the  husband  of  a  lady  entitled  to  a  provision 
out  of  the  estate.)  But  if  it  is  true  that  the  party  has  the  charge,  the  affidavit 
does  not  give  it  or  take  it  away.  It  leaves  it  just  where  it  was  before.'  Lord 
Brougham  said,  *  1  had  originally  some  hesitation  with  respect  to  the  affidavit, 
wt  as  regards  the  interest  of  the  magistrate  taking  it,  which  I  hold  to  he  clearly 
9iU  of  consideration  in  this  case,  but  as  to  the  question  of  jurisdiction.'  Tlie 
above  case  and  the  opinions  quoted  are  in  my  opinion  decisive  of  the  question 
niaed  in  the  present  action.  The  result  is  that  Mr.  M'Lachlan  has  a  lai^ 
o^odty  of  votes  in  his  favour,  and  is  therefore  declared  trustee. 

"W.  L.  M.» 
id.— Wright,  Johnston,  M*Kenzie,  &  Aitken ^iiZ<.— M'Lachlan. 
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SHERIFF  COURT  OF  PERTHSHIRE. 
Sheriff  Babolat. 

COLUHS  WOOD  V.  M'RITCHIE. 

Interdict — Right  of  Umdlord  to  protect  game. — This  was  an  action  by  a 
landlord  against  a  tenant,  praying  the  Court  to  interdict  the  defender  from 
interfering  in  anv  way  with  the  pnrsaer  or  his  servants  in  their  placing 
wooden  mns  at  the  usual  distances  from  each  other  in  a  hay-field  upon  the 
fiarm  of  Kemphill,  extending  to  sixteen  acres,  for  the  purpose  of  preventing 
poaching  by  netting  thereon,  which  field  had  been  recently  pinned  by  the 

Sursuer  for  such  purpose,  and  the  pins  had  been  removed  therefrom  bv  the 
^Tender ;  and  to  interdict  him  from  removing  the  wooden  pins  already  placed 
in  another  grass-field  on  said  farm,  extending  to  nineteen  imperial  acres,  and 
the  pins  to  be  replaced  by  the  pursuer  in  said  sixteen-acre  field  for  said  pur- 
poses, and  also  to  ordain  the  defender  to  restore  to  the  pursuer  the  wooden  pins 
removed  by  him  from  the  sixteen-acre  field.  After  hearing  parties'  agents,  the 
Sheriff-Substitute  issued  the  following  interlocutor  and  note: — 

'*  Perihf  25t^  November  1881. — Having  heard  parties'  procurators,  and  made 
avizandum  with  process  and  debate,  Fmds  (1)  oy  tack  i^o.  11  of  process  the 

Sursuer  as  landlord,  and  the  defender  as  tenant,  are  now  in  right  thereof, 
lere  was  let  the  lands  of  KemphiU  and  Caddam  for  nineteen  years  without 
restrictions, '  but  reserving  always  to  the  landlord  the  game  and  fishings,  on 
the  said  property.'  (2)  The  pursuer  does  not  aver  that  the  defender  has  in  any 
way  interfered  with  the  reserved  right.  (3)  The  pursuer  avers  that  he  has  been  in 
the  practice  in  the  beginning  of  September  each  year  of  placins;  several  wooden 
pins  about  three  feet  m  len^  in  the  grass-fields  of  the  defender's  farm  for  the 
avowed  purpose  of  protecting  the  g^e^  by  preventing^  the  poaching  of  par- 
'    ^ -...-.  jaliMje 


tridges  and  other  game  on  said  fields  by  the  use  of  nets,  but  he  does  not  all^e 
any  right  to  do  so  by  the  contract  of  lease  or  by  common  law,  or  with  consent 
of  the  defender.  But  he  avers  that  the  defender  has  removed  the  pins  from  his 
field,  and  craves  an  order  to  have  them  restored,  and  for  interdict  against  their 
removal  in  future.  (4)  The  defender  admits  the  pursuer's  acts  and  tiie  removal 
of  the  pins,  but  allies  their  removal  was  absolutely  necessary  in  oider  that  he 
might  have  the  full  agricultural  use  of  the  field,  and  in  particular  that  his 
horses  and  bestial  might  with  safety  pasture  thereon,  and  he  alleges  and  offers 
to  prove  that  on  two  occasions  he  has  had  two  horses  severely  injured  in  con- 
Be<}uence  of  comiog  in  contact  with  these  pins :  Therefore,  in  law,  finds  that  there 
bemg  no  stipulation  in  the  lease  for  ri^ht  to  erect  such  pins  on  the  defender's 
fields,  nor  is  consent  averred,  he  is  entitled  to  object  to  the  placing  of  the  pin& 
and  to  remove  the  same  :  Accordingly  refuses  to  grant  interdict,  assoilzies  the 
defender  from  the  prayer  of  the  petition :  Finds  the  pursuer  liable  to  him  in 
the  expenses  of  process,  allows  an  account  thereof  to  be  given  in,  and  remits 
the  same,  when  lodged,  to  the  Auditor  of  Court  to  tax  and  to  report,  and 
decerns.  Hugh  Barclay. 

^Note. — ^The  farm  with  all  its  fields  are  let  to^the  defender  for  agricultoial 
purposes  without  restriction.  No  doubt  the  came  is  reserved.  But  it  is  not 
allied  that  the  defender  has  in  any  way  interfered  with  Uiat  reservation.  The 
reservation  is  not  to  be  stretched  in  any  way  to  the  defender's  positive  iojury, 
and  to  hinder  him  haying  the  fall  use  of  the  surfcu^  of  the  fields  for  crop  and 
pasturage.  This  is  their  paramount  use.  The  game  must  be  subordinate  to  this, 
it  has  been  frequently  found  in  the  Supreme  Court  that  a  tenant  is  not 
entitled  to  take  any  form  of  machinery  to  scare  game  from  nialdng  inroads  in 
his  crops.  It  surely  must  therefore  necessarily  follow  that  the  landlord  is  not 
entitlea  to  take  any  mechamsm  to  protect  the  game  to  the  injunr  of  the 
tenant's  possession.  It  cannot  be  disputed  that  stobs  or  stakes  of  tne  magni- 
tude of  tne  sample  in  process  cannot  be  placed  in  a  pasture-field,  at  whatever 
intervales  without  interfering  with  the  free  pasturage  of  the  field.     It  is 
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alleged  that  the  pladxu^  of  these  stobs  is  to  prevent  poaching.  There  are 
nomeronB  statntes  for  the  protection  of  game  and  the  prevention  of  poaching. 
The  pusner  is  at  liberty  to  provide  a  nightly  watch  on  the  field.  But  if  storo 
or  mkes  are  to  be  used,  then  why  not  oitfaUs,  traps,  and  spring-guns?  Accord- 
ing to  the  pursuer's  plea  he  has  the  sole  power  to  determine  the  number,  size, 
and  distances  of  the  stakes.  Had  such  a  clause  been  asked  to  have  been 
inserted  in  the  lease,  would  the  defender  or  any  tenant  submit  to  such  a  restric- 
tion on  the  use  of  his  occupancy.  It  is  averred  that  such  is  a  common 
nactioe,  and  that  the  defender  himself  was  at  one  time  a  consenting  party. 
Thooffh  'umvenaly'  as  is  alleged,  this  would  not  make  the  practice  legal  It 
may  be  that  many  tenants  consented,  and  others,  from  the  kindly  feeling  which 
■honld  ever  exist  between  the  owners  and  cultivators  of  the  sou,  submitted  to 
the  inroad.  The  defender  might  even  have  not  objected  until  he  found  by 
experience  that  he  was  restraint  from  the  full  possession  of  the  pasturage  of 
hia  fidds,  for  which  he  paid  an  adequate  rent,  and  suffered  damage  from 
injtuy  sustained  by  his  bestial.  H.B.'' 

The  pursuer  acquiesced  in  the  interlocutor,  and  no  appeal  was  taken, 
id— Mackay. ^iltt.— Mitchell 


SHERIFF  COURT  OF  NAIRNSHIRE. 
Sheriff  Smith. 

8IMFB0N  V.  MACLBAN. 

Adion  ai  intUtnee  of  married  vxmian  living  $eparate  fnm  her  husband,  for 
oUkMid  of  iUegiUmaJU  child  bom  several  years  eubsequently  to  the  separation, 
nutained. — A  married  woman  had  been  separated  from  her  husband  for  three 
yeaiB.  At  the  end  of  that  period  she  had  a  child,  of  which  she  alleged  another 
man  was  the  fiather.  She  sued  for  the  aliment  of  this  chUd  in  her  own  name, 
foonding  on  ^e  "  Married  Women's  Property  Act,  1877,"  and  the  5th  section 
of  the  **  Married  Women's  Property  Ac^  1881."  The  defender,  on  the  other 
hand,  pled,  Ist,  That  the  Acts  of  Parliament  founded  on  were  inapplicable,  and 
that  the  instance  being  defective  the  action  fell  to  be  dismissed ;  2nd,  Pater  est 
^mm  nwaUoR  demonstranL 

The  Sneriff-Substitute,  after  hearing  debate  on  the  preliminary  pleas,  issued 
the  following  interlocutor  :— 

**  Slain,  2S(h  November  1881.— The  Sheriff-Substitute  having  considered  the 
eaa8e,itepels  the  defences  in  so  far  as  preliminary:  Allows  to  the  pursuer  a 
proof  of  her  averments  in  so  far  as  not  admitted,  and  to  both  parties  conjunct 
probation,  and  appoints  the  proof  to  proceed  at  a  time  and  place  to  be  after- 
wards fixed.  D.  Macleod-Smith. 

'^Note. — ^There  does  not  appear  to  be  any  equitable  legal  principle  affecting 
the  competency  of  the  present  action. 

''Whatever  may  be  the  strength  of  the  presumption  that  the  husband  must 
be  the  father  of  the  child,  it  may  be  possible  to  show,  as  matter  of  &ct,  that  he 
was  not  or  could  not  have  been  so.  See  Maekay  v.  Maekay,  24th  Feb.  1855, 
17  D.  p.  494.  If  he  was  not,  it  may  be  equally  possible  to  prove  that  the 
defender  may  have  been  so. 

''The  objection  to  the  right  of  a  married  woman  to  sue  in  her  own  name  is 
wholly  a  technical  one  in  the  interest  of  the  husband.  The  interest  of  any 
other  person  to  state  the  objection  is  to  protect  themselves  from  future  liability 
at  the  instance  of  the  husband.  The  nature  of  the  present  action  precludes 
any  such  lialnli^,  because  it  is  one  of  the  grounds  of  action  that  the  pursuer 
and  her  busband  have  long  ago  separated  from  each  other,  and  because  the 
nhject  of  Uie  action  is  so  repugnant  to  his  conjugal  position,  that  his  inter- 
fnence  cannot  be  contemplated  in  any  way.  It  is  also  precluded  by  the  con- 
odeation  that  whatever  aliment,  if  any,  may  be  found  due  to  the  pursuer, 
will,  in  ao  far  as  not  already  incurred  and  expended  by  her,  be  handed  in  the 
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shape  of  small  periodical  payments  to  be  consumed  at  the  time,  and  for  which 
there  can  be  no  recourse  against  any  person,  while  in  the  event  of  any  sub- 
stantial change  of  circumstances^  a  new  application  may  be  made  to  the  Court 
at  any  time. 

'^  So  £Eur  as  the  child  Ib  concerned,  the  action  is  a  necessary  one  for  its  im- 
mediate means  of  subsistence.  It  cannot  affect  her  future  status.  Nothing 
done  by  third  parties  in  this  Court  during  her  unconscious  infancy  or 
childhood  can  prevent  her  from  afterwards  vindicating  her  rights  in  that 
respect,  if  she  should  find  herself  in  a  position  to  do  so  on  any  different  footing. 
The  effects  of  this  action  are  limited  to  its  present  purposes. 

"Even  if  there  were  any  doubt  as  to  the  competency  of  this  action  at 
common  law,  I  think  that  it  comes  fairly  under  the  spirit  and  meaning  of  the 
protective  clauses  of  the  *  Married  Women's  Property  Act  of  1877.'  The 
opinion  of  Lord  Fraser  at  page  1516  of  his  work  on  'Husband  and  Wife'  is 
in  the  same  direction.  The  quotation  in  the  record  from  the  Act  of  1881  does 
not  seem  to  be  applicable,  but  if  the  foregoing  views  are  correct,  the  assistance 
of  that  Act  is  not  required. 

**  I  do  not  think  that  it  is  incumbent  on  the  Court  to  insist  on  the  appoint- 
ment of  a  curator  ad  litem  if  no  motion  be  made  to  that  effect  See  Journal 
of  JvHsprudencey  vol.  xiiL  p.  300.  I  do  not  see  that  it  is  for  the  interest  or 
advantage  of  either  party  to  make  such  a  motion.  It  is  not  likely  that  either 
of  them  even  know  what  is  meant  by  a  curator  ad  litem,  and  wnatever  way 
the  case  may  go,  they^  will  probably  think  the  expenses  more  than  enough 
without  any  addition  in  that  way.  Of  course  if  the  terms  of  the  Act  of  1877 
are  sufficient  to  cover  the  right  of  action,  no  curator  is  necessary  in  any  point 
of  view. 

''  Notwithstanding,  therefore,  the  remarks  which  are  reported  to  have  been 
made  in  the  case  of  Bawi  v.  TFilkiruon  (November  9, 1880,  8  Bet  p.  72),  I 
do  not  feel  warranted  in  refusing  to  sustain  this  action,  because  these  remarks 
formed  no  part  of  the  actual  judgment,  and  because,  if  the  fiEU^  all^i^ed  by  the 
present  pursuer  be  substantiated,  she  has  a  well-foxmded  claim  which  it  js  the 
Dusiness  of  the  law  to  make  effectual,  and  which  there  does  not  seem  to  be  any 
other  mode  of  enforcing.  In  the  case  of  Bain  v.  TFUkimon  the  facta  alleged 
were  not  substantiated. 

**  If  the  child  were  to  become  chargeable  to  the  Parochial  Board,  there  can 
be  no  doubt  that  the  Parochial  Board  would  be  entitled  to  sue  the  defender 
upon  the  grounds  stated.  See  Poor  Law  Act  of  1845,  sec.  71.  If  so,  it  is  not 
ODvious  as  a  question  of  law  why  it  should  make  any  difference  to  him  to  be 
sued  at  the  instance  of  the  pursuer.  D.  M.  S.** 

Act^Mackenne  &  Cordon. Alt, — Campbell. 


SHERIFF  COURT  OF  THE  LOTHIANS  (LINIITHGOW). 

Sheri£b  Davidson  and  Homx. 

SHANKS  AND  OTHERS  V,  D.  STEVENSON  AND  00.— 22m2  DtcemhtT  1881  and 
3rd  January  1882. 

Poinding  and  eak^—Sequestration— Interdict, — ^Messrs.  D.  Stevenson  ft  Co., 
merchants,  Leith,  were  cieditors  of  James  Shanks,  fanner,  Deans,  Bathgate,  to 
the  extent  of  £25,  17b.  6d.,  and  under  an  extract  registered  protest  and  expired 
execution  of  charee  Shanks'  furniture  was  poindeoL  In  the  forenoon  of  14th 
December  1881  the  Sheriff  granted  warrant  of  sale  under  the  poinding,  but 
within  an  hour  afterwards  Shanks'  estates  were  sequestrated  under  the  Bi^kmpt 
Statutes.  Messrs.  Stevenson  &  Co.  's  agent  was  at  once  informed  of  tiie  sequestra- 
tion having  been  awarded,  and  that  any  further  procedure  under  the  warrant  of 
sale  was  unnecessary.  Notwithstanding  of  the  sMuestration,  however,  Steven- 
son &  Co.  nroceeded  to  have  handbills  printed  ana  posted  up  in  Bathgate  and 
the  neighbourhood  of  the  Deans,  intimating  that  a  sale  would  proceed  on  a 
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oertun  cUiy.  A  correspondisnce  followed  between  Doddi,  writer,  Bathgate, 
Shanka*  affent  in  the  teqnestration,  and  Miller,  writer,  Linlithgow,  Stevenson's 
tgent,  which  resulted  in  the  following  telegrams  and  consequent  procedure. 

Telegram,  Dodds  to  Miller:  ** Poinding ^  Shanks^^ljbttm  received,  and  nowgaar- 
•ntee  whole  expenses,  to  which  client  legally  entitled  as  same  shall  be  au(uted. 
Wire  snswer  that  sale  will  not  proceed,  otherwise  I  present  petition." 

To  which  Miller  answered :  "  Poinding ^  Shanks. — Account  will  be  taxed  and 
teat  jovL  tiiis  afternoon,  and  if  paid  by  Thursday  morning  sale  not  proceed. " 

In  these  circumstances  a  petition  was  presented  at  the  instance  of  Shanks  and 
Thomas  Dodds,  solicitor,  Bathgate,  William  Russell,  merchant,  Bathgate, 
William  Lindsay,  coid  asent,  Bathgate,  Newton,  Eeates,  &  Co.,  chemical  manure 
manufacturers,  Liverpool,  creditors  of  Shanks,  and  the  said  Thomas  Dodds  as 
mandatory  of  the  said  Newton,  Eeates,  &  Co.  (who  had  concurred  in  the  sequestra- 
tion), in  which  the  Court  was  asked  to  interdict  the  defenders  from  selling  any  of 
the  articles  advertised  to  be  sold,  and  to  grant  interim  interdict,  with  expenses  of 
process.  In  the  condescendence  the  provisions  of  the  12th  and  108th  sections  of 
the  Bankruptcy  Act  of  1856— the  latter  of  which  is  as  follows:  "Provided  that 
any  arrester  or  poinder  before  the  date  of  the  sequestration  who  should  be 
deprived  of  the  benefit  of  his  diligence  should  have  a  preference  out  of  such  funds 
or  effects  for  the  expense  bond  jide  incurred  by  him  in  such  dilieence " — ^were 
quoted,  and  the  pursuers  pled  :  (1)  The  estates  of  the  said  James  Shanks  having 
been  sequestrated  under  the  Bankruptcy  Statutes,  and  declared  to  belong  to  his 
creditors  for  the  purpose  of  these  statutes,  the  proposed  sale  by  the  defenders  is 
idtra  vires,  unwarrantable,  illegal,  and  oppressive.  (2)  The  pursuer  Dodds  hav- 
ing guaranteed  the  whole  expenses  to  which  the  defenders  were  legally  entitled, 
aa  aame  should  be  audited,  the  proposed  sale  is  illegal,  unwarrantable ,  and 
oppreasive.  (3)  It  being  for  the  general  interest  of  the  pursuers  and  the  whole 
body  of  creditors  that  the  sequestrated  estates  should  be  secured  intact  until  a 
tmatee  is  elected,  the  prayer  of  the  petition  should  be  granted.  (4)  The  defenders 
not  being  entitled  under  the  Bankruptcy  Statutes  or  at  common  law  to  carry 
oat  a  Bale  of  poinded  goods  after  sequestration  has  been  awarded,  the  interdict 
aaked  ahould  oe  granted.  (5)  As  the  expenses  allowed  by  the  12th  section  of  the 
Act  of  1856  are  limited  to  the  expenses  incurred  in  poinding  alone,  and  the 
account  of  expenses,  as  taxed,  contains  items  incurred  in  the  antecedent  steps  of 
the  defenders  diligence,  the  pursuers  were  justified  in  declining  to  pay  the  same, 
and  the  interdict  should  be  granted. 

The  following  interlocutors  were  pronounced : — 

"Ltnlithgow,  2\st ' December  1881.— The  Sheriff-Substitnte,  in  respect  of  a 
caveat  having  been  lodged  by  the  respondents,  D.  Stevenson  &  Co.,  Appoints 
partiea  to  be  heard  thereon  to-morrow  at  twelve  o'clock  noon  within  the  SheriflTs 
chambers  here.  Frakcis  Homx." 

"Ltnliihgow,  22nd  December  1881.— Parties  heard.  The  Sheriff-Substitute  of 
the  county  of  Linlithgow  having  heard  parties  on  the  above  caveat  produced. 
Grants  warrant  to  cite  the  defenders  on  seven  days' oinduciss,  and  ordains  the 
defenders,  if  they  intend  to  show  cause  why  the  prayer  of  the  petition  should 
sot  be  granted,  to  lodee  in  the  hands  of  the  Clerk  of  Court  at  Linbth|^ow  a  notice 
of  appearance  within  tiie  inducise  of  citation  hereon,  under  certification  of  being 
held  as  confessed,  and  grants  interim  interdict  as  craved,  reserving  all  question 
of  expenses.  Francis  Home. 

"Note.— The  mandate  of  the  agent  for  the  sequestration,  as  acting  for  the 
bankrupt,  may  still  be  considered,  it  is  thought,  to  extend  to  the  keeping  of 
matters  rieht,  and  preserving  the  estate  under  it  for  the  general  body  of  creditors ; 
and  indeea  the  Court  itself,  in  whose  hands  the  said  estate  may  also  be  held  in 
lome  measure  in  the  meantime  to  be,  has  the  same  right  to  interpose  for  the  same 
porpoee,  and  as  the  rishts  of  a  creditor  in  the  position  of  a  poinder,  in  this  case, 
•eem  doubtful  under  the  Bankruptcy  Act,  and  are  contested,  .the  Sheriff-Substi- 
tute considers  it  advisable  to  grant  the  interim  interdict  that  matters  may  be  kept 
entire  until  the  question  is  properly  discussed  and  said  rights  ascertained. 

"F.  H." 

**  Edinburgh,  Sni  January  1882.— The  Sheriff  having  considered  the  appeal  for 
the  defenders,  with  their  reclaiming  petition  and  the  process.  Dismisses  tne  sai 
H'P^  Archd.  Davidson. 
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"  NnU, — ^It  it  nnfortiiiiate  that  this  matter  was  not  arranged,  as  it  misht  have 
been :  bat  the  interdict  havins  been  applied  for,  the  proper  coarse  has  been 
followed.  A-D." 

iie^^Dodde ^^Zt.— Miller. 


SHERIFF  COUBT  OF  RENFREWSHIRE  (GREENOCK). 
Sheriff  Smith. 

Smptoyenf  Liability  Act, — Proof  was  recentljr  led  in  the  Greenock  Sheriff 
Court,  before  Sheriff  Smith,  in  an  action  in  which  William  Hill,  riveter,  and 
Mary  Ann  Hill,  millworker,  residing  at  5  Main  Street,  Cartsdyke,  sued  the 
Greenock  Stevedore  Company  for  £280  as  compensation  for  the  loss  of  their  father, 
the  deceased  William  Hill,  labourer,  who  resided  at  18  Tobago  Street.  The  facts 
of  the  case  may  be  gathered  from  the  following  interlocutor,  which  has  just  been 
issued: — 

"The  Sheriff-Substitute  having  heard  parties,  and  considered  the  proof,  Finda  in 
fact  (1)  that  pursuers'  father  was  employed  occasionally  by  the  defenders,  and  that 
on  the  17th  of  June  last  he  was  employed  by  them  m  the  discharge  of  the  bark 
Lucayas,  in  the  East  India  Harbour  of  Greenock  ;  (2)  that  the  cargo  which  was 
being  discharged  consisted  of  sugar  in  bags,  and  that  the  defenders  used  in  the 
operation  a  steam  engine  or  winch,  which  was  placed  ou  the  quay  alongside  the 
bark ;  (3)  that  the  engine  was  one  made  by  first-class  makers ;  that  it  was  of 
excellent  construction  and  material,  and  well  suited  for  the  work,  and  that  it  was 
in  all  respects  in  perfect  working  order  ;  (4)  that  its  driver  was  the  witness  Robert 
Smith,  a  man  of  experience  in  the  work,  and  quite  competent  to  perform  t^e 
duties  intrusted  to  mm ;  (5)  that  the  sugar  was  raised  from  the  hold  of  the 
vessel  at  the  rate  of  five  bags  each  time,  by  means  of  a  chain  connected  with  the 
engine,  and  to  the  end  of  which  was  attached  a  hook,  which  was  fastened  to 
slings  of  rope,  into  which  was  put  the  load  of  five  bags  every  time  the  chain  was 
lowered  into  the  hold  ;  (6)  that  there  were  four  men  in  the  hold,  and  that  two  of 
them  at  a  time  filled  tiie  slinss  and  attached  them  to  the  hook,  and  when  these 
slings  were  hoisted  out  of  the  hold,  the  other  two  men  prepared  another  load  to 
be  attached  snd  hoisted  in  like  manner ;  (7)  that  the  deceased  was  one  of  the  four 
men ;  and  that  he  worked  along  with  the  witness  Fisher ;  that  they  worked 
together  on  the  morning  in  question,  sending  up  many  sugar-bass  ouite  safely ;  but 
after  workine  for  about  three-quarters  of  an  hour,  they  filled  tne  slings  with  a 
load  which,  iSter  it  had  been  raised  eight  or  ten  feet  nx>m  the  hold,  where  the 
men  were  working,  fell  down  suddenly  and  struck  and  killed  the  pursuers'  father 
instantaneou^y ;  (8)  that  if  all  had  gone  right  the  next  load  should  have  been 
prepared  and  sent  up  by  the  other  men.  Judge  and  Harkins ;  and  that  it  has  been 
a  matter  of  frequent  occurrence,  and  known  to  be  so  to  the  defenders,  for  the  men 
in  the  hold,  in  such  circumstances  as  these  four  men  were  in,  immediately  to  busy 
themselves  in  preparing  a  fresh  relay  of  ba^  so  as  not  to  lose  any  time  in  sending 
up  the  next  load ;  (9)  that  their  doing  so  is  attended  with  obvious  danger  in  the 
event  of  the  slings  that  are  being  hoisted  or  any  of  the  contents  falling  back  ;  that 
such  an  event  is  of  not  very  rare  occurrence,  and  that  the  defenders'  manager  and 
others  have  frequently  warned  the  men  of  the  risk  they  were  running,  but  the 
practice  has  not  been  vigorously  put  down,  and  the  benefit  arising  from  the 
economy  of  time  has  accrued  to  the  defenders,  who  gain  by  a  quick  discharge  of 
the  cargo,  and  not  to  the  workmen  employed,  who  are  paid  merely  for  the  time 
they  work ;  (10)  that  it  would  have  been  possible  for  the  deceased,  by  the  exercise 
of  greater  caution  and  prudence  than  is  customary  in  his  class  in  such  operations, 
or  than  is  enforced  by  the  defenders  and  other  stevedores  in  Greenock,  to  have 
secured  himseU  from  the  daneer  of  injury  from  the  fall  of  the  slings  or  their  con- 
tents ;  (11)  that  it  is  not  possible  to  ascertain  with  certainty  the  cause  of  the  fall, 
but  that  it  is  most  probable  on  the  evidence  that  it  resxdted  from  the  driver  Smith 
having  failed  to  insert  properly  the  clutch  of  the  steam-winch,  which  failure  put 
the  machinery  out  of  gear,  and  allowed  the  load  to  fall  back  into  the  hold ;  (12) 
that  the  accident  was  so  sudden  and  the  fall  so  instantaneous  that  it  was  not 
possible  for  Smith,  nor  would  it  have  been  possible  for  any  other  driver,  to  pre> 
vent  the  fall  by  the  application  of  the  brake  with  which  the  winch  was  furnished  ; 
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(13)  th*t  the  driver  Smith  was  a  fellow-workerTof  the  deoeaaed,  employed  in 
mnnal  labour,  not  having  any  superintendence  intrusted  to  him,  and  that  he  was 
not  a  person  to  whose  orders  or  directions  the  deceaaedtwas  bound  to  conform: 
Finds  in  law  that  the  defenders  are  not  liable  to  the  pursuers  in  any  sum  as  com- 
pensation for  the  death  of  their  father ;  therefore  assoilzies  the  defenders  :  Finds 
them  entitled  to  expenses,  allows  them  to  give  in  an  account  thereof,  and  remits 
the  same^  when  lodged,  to  the  Auditor  of  Court  to  tax  and  report,  and  decerns. 

"Harry  Smith. 
"yoie,— The  Sheriff-Substitute  thinks  that  the  pursuers  have  failed  to  show 
sny  legal  ground  and  liabilitv  on  the  defenders'  part.  He  does  not  rest  his  judg- 
ment on  the  plea  of  contributory  negligence  by  the  deceased.  It  is  quite  true 
that  the  deceased  was  rash  in  beginning  at  once  to  prepare  the  next  relay  of  bags 
without  waiting  till  the  load  that  was  goinjs;  up  had  ceased  to  be  suspended  over 
the  place  where  he  was  working.  And  it  is  equally  true  that  the  defenders  fre- 
qoently  warned  the  men  in  the  hold  to  avoid  exposine  themselves  to  the  danger 
tliat  wss  thereby  made  inevitable.  But  while  the  defenders  gave  such  good 
ooonsel  in  words,  they  were  at  no  pains  to  enforce  its  adoption  ;  the  men  all  thought 
that  they  would  hear  of  it  if  there  was  any  delay  when  the  tackle  came  down  lor 
a  fresh  load ;  and  the  advantage  that  arose  from  this  too  great  anxiety  for  despatch 
wu  enjoyed  by  the  defenders,  whose  interest  was  the  quick  emptying  of  the  vessel, 
and  was  not  at  all  shared  in  bv  the  workmen,  who  were  paid  by  the  hour,  and 
whose  exposure  to  the  perils  of  a  falling  load  resulted  in  an*economy  of  time  to 
their  employers.  So  that  it  was  from  overzeal  in  his  masters*  interests  that  the 
deceased  man  had  to  encounter  the  peril  that  proved  iatal  to  him.  And  no  doubt 
the  defenders  will  be  ready  to  acknowledge  that  the  pursuers,  his  two  children, 
have  thereby  acquired  some  moral  claim  to  their  consideratioiL  At  all  events,  the 
Sheriff-Substitute  is  glad  that  it  is  not  necessary  for  him  to  decide  the  case  on  the 
defenders'  second  plM,  which  is  that  the  deceased  having  failed  to  withdraw  from 
under  the  ascenoin^  load  must  be  held  to  have  beien  suilty  of  negligence, 
materiidly  contributing  to  the  accident,  and  that  therefore  the  pursuers  cannot  get 
reparation  for  his  death.  A  safer  and  more  satisfactory  ground  of  judgment 
appears  to  be  found  in  the  fact  that  the  accident  arose  from  the  failure  of  the 
driver,  William  Smith,  properly  to  insert  the  clutch  of  the  winch.  The  winch 
thereby  went  out  of  gear,  and  uie  load  fell  in'consequence.  But  it  is  said  by  the 
porsners  that  Smith  was  not  a  proper,  efficient,  and  skilful  driver.  They  sav  this 
was  obviously  the  case,  because  tne  man  has  lost  one  leg.  and  no  one-legsed  man 
is  fit,  th^  say,  for  such  a  post  The  Sheriff-Substitute  would  be  sorry  ifiie  were 
compelled  to  affirm  such  a  ffeneral  proposition  as  that  The  result  might  be  to 
throw  out  of  employment  in  Qreenock  and  its  neighbourhood  many  hard-working 
tnd  deservini^  men  who  have  had  the  misfortune  to  lose  a  limb  in  one  of  the 
accidents  which  are  so  frequent  among  us.  If  it  were  to  be  held  sound  law  that  a 
master  employing  such  a  one  on  a  steam-engine  is,  in  the  event  of  any  accident 
with  the  engine,  necessarily  liable  for  all  the  consequences,  no  employer  of  labour 
coold  be  expected  to  face  such  a  risk.  And  that  is  the  contention  of  the  pursuers. 
Thev  say  tutt  the  defenders  must  pay  them  compensation  for  their  father's  death, 
<»  tne  ground  that  the  defenders  employed  a  one-legged  man  to  drive  the  engine, 
and  that  such  a  man  must  be  presumed  to  be  incompetent  for  the  work.  The  Sheriff- 
Snbftitnte  does  not  think  such  a  proposition  is  tenable.  The  pursuers  product  a 
Fellow  of  the  Royal  College  of  Surgeons  to  give  evidence  about  the  effect  of  the 
loea  of  a  limb  on  a  man's  powers,  but  it  does  not  need  a  surgeon  to  prove  that  two 
legs  are  better  than  one.  The  proposition  is  incontestable.  At  the  same  time,  a 
Qoe-l^ged  man  or  a  one-armed  man  is  often  fit  for  work  even  of  a  kind  that  at 
6nX  sight  may  seem  to  be  beyond  his  powers.  Every  case  must  be  dealt  with  on 
its  own  merits ;  and  if  that  is  to  be  the  rule,  and  this  case  is  to  be  dealt  with  thus, 
then  it  would  probably  be  impossible  to  find  in  aU  Greenock  an  engine-driver 
Rgarding  whom  there  is  a  more  entire  consensus  of  opinion  to  the  effect  that  he 
is  a  trustworthy,  capable,  and  skilful  man  in  his  work  than  there  has  been  about 
Smith.  The  good  opinion  of  his  employers,  the  defenders,  was  shared  in  by  the 
vomers'  own  witnesses,  the  fellow-worlunen  of  the  deceased.  He  was  long  their 
mTourite  driver.  They  were  all,  including  the  deceased,  quite  accustomed  to  work 
with  him,  and  there  never  was  any  hint  or  suggestion  of  his  incompetency  until 
the  preaent  action  was  raised.  No  doubt  it  appears  that  on  the  said  ocoaaion 
that  givw  rise  to  this  action  Smith  made  a  mistake.  Bat  any  man  may  do  that, 
ud  it  is  quite  dear  on  the  evidence  that  the  mistake  was  not  m  nralt  of  Smith's 
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phyisical  deficiency;  uid  that,  6ven  if  he  had  been  quite  Bound  in  all  his  limbs,  he 
conld  not  possibly  have  prevented  the  fatal  result  after  the  mistake  was  once  made. 
The  Sheriff-Substitute  must  therefore  regard  the  selection  of  Smith  for  his  post 
as  a  right  selection.  The  fact  that  even  such  a  careful  and  competent  man  as  he 
coidd,  once  in  a  way,  fail  in  his  duty  only  shows  the  need  that  there  is  for  the 
workmen  to  keep  out  from  under  the  rising  loads,  and  for  the  defenders  to  make 
certain  that  their  orders  to  observe  that  precaution  be  not  resarded  as  an  unmean- 
ing form.  Hie  pursuers  also  tried  to  make  out  that  the  wincn  was  itself  defective 
or  in  bad  order.  iThis  attempt,  however,  failed  most  completely.  It  was  shown 
by  the  best  of  all  evidence,  that  of  rival  makers,  that  tne  winch  was  made  by 
people  famous  for  their  winches,  that  it  was  of  the  best  construction,  and  in  per- 
fect order,  and  the  evidence  to  contradict  all  that  was  the  opinion  of  a  builder  in 
Greenock,  who  has  no  special  knowledge  of  such  things  at  all.  On  the  whole,  the 
Sheriff- Substitute  arrives,  with  the  reluctance  natural  in  the  circumstances,  at  the 
conclusion  that  he  is  bound  to  find  that  the  pursuers  have  failed  to  make  out  that 
the  defenders  are  liable  to  them  for  their  loss  by  their  father's  death.      H.  S." 


SHERIFF  COURT  OF  ABERDEENSHIRE. 
Sheriff  Dovx  Wilsok. 

Employern^  LidbilUy  Act — Damagef  £150. — ^This  is  an  action  at  the  instance  of 
Alexander  Fraser,  labourer.  Park  Road,  Aberdeen,  the  father  of  the  young  man 
Alexander  Fraser,  plumber,  who  was  killed  in  the  month  of  August  last  through 
the  breiJLing  of  a  rope  while  fitting  up  a  lightninff-conductor  on  the  chimney- 
stalk  of  the  defender's  works  at  Westfield  Steam  Bakery. 

It  appeared  from  the  proceedings  that  the  apparatus  required  for  the  fitting  up 
of  the  Eghtning-rod  consisted  of  a  block  and  pulley  attached  to  a  wooden  beam 
that  was  laid  across,  and  secured  to  the  mouth  of  the  chimney-stalk,  and  a  rope 
fitted  on  to  the  block  with  a  seat  at  the  one  end,  by  which  the  workman  was  sus- 
pended, and  a  counter-weight  at  the  other,  by  which  he  was  moved  up  and  down. 
On  Saturday,  the  27th  of  Auffust  last,  the  deceased  eot  upon  the  seat,  taking  the 
coil  of  conducting  wire  and  his  tools  with  him ;  and  white  being  drawn  up,  and 
when  within  a  few  feet  of  the  top  of  the  chinmey-stalk,  which  was  about  eighty 
feet  hiffh,  the  rope  suddenly  broke  a  little  above  the  seat,  and  Fraser  fell  to  the 

E'cuitcland  was  killed  on  the  spot.  The  pursuer  contended  that,  both  at  common 
w  and  under  the  Employers  liability  Act  (sections  1st  and  i^d),  it  was  the 
duty  of  the  defender  to  examine,  or  cause  some  proper  [person  to  examine,  the 
rope  in  question,  and  that  if  he  had  done  so  the  fault  which  caused  the  accident 
must  have  been  discovered. 

The  defender,  besides  a  general  denial,  pleaded  that  he  was  not  liable,  as  the 
deceased  was  not  his  servant,  but  the  journeyman  of  Mr.  Calder  Greig. 

Sheriff  Dove  Wilson  decided  the  case  on  12th  December,  and  we  annex  a  copy 
of  his  judgment : — 

** Aberdeen f  I2th  December  1881. — Having  resumed  consideration  of  the  cause. 
Finds  in  fact  that  the  deceased  Alexander  Fraser  was  at  the  time  of  his  death 
engaged  as  a  workman  in  the  employment  of  the  defender ;  that  his  death  was 
caua^  by  a  defect  in  a  rope  proviaed  by  the  defender,  and  used  in  his  business  ; 
that  this  defect  was  not  discovered  owing  to  the  negligence  of  the  defender ;  and 
that  it  is  not  proved  that  the  deceased  took  upon  nimself  responsibility  for  the 
condition  of  the  rope :  Finds  in  law  that,  in  terms  of  the  Employers'  Liability 
Act,  1880,  section  1,  sub-section  1,  and  section  2,  sub-section  1,  the  defender  is 
liable  in  damages ;  modifies  the  same  at  £150  sterling,  and  decerns  against  defen- 
der for  that  sum :  Finds  the  pursuer  entitled  to  expenses ;  allows  an  account 
thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the  Auditor  of  Court 
to  tax  and  report  J.  Dove  Wilson. 

«  Note,  —The  Questions  in  dispute  in  this  case  are,  firstly,  whether  at  the  time 
of  the  accident  the  relation  of  employer  and  workman  subsisted  between  Uie  de- 
fender and  the  deceased ;  secondly,  whether  the  defect  in  the  rope  (which  was  the 
cause  of  the  accident)  was  not  discovered  owing  to  the  nesUgence  of  the  defender ; 
and  thirdly,  whether  the  deceased  took  upon  himself  the  responsibility  for  the 
condition  of  the  rope. 
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"1.  The  question  whether  the  deceased  was  in  the  defender's  employment  is  one 
of  fact  The  deceased  was  at  the. time  in  the  re^lar  employment  of  the  witness 
G&lder  Greig,  and  it  was  hy  that  witness  that  his  wages  were  paid.  If  the  ques- 
tion who  paid  his  wages  were  conclusive,  Oreig  was  his  master,  but  it  seems  to 
me  impossible  to  dispute  that,  by  the  agreement  of  those  concerned,  a  workman 
may  for  some  particular  bit  of  work  cease  to  be  in  the  employment  of  the  person 
who  pays  him  his  wages,  and  may  enter  the  employment  of  another  person. 
There  is  nothing  which  makes  it  imperative  to  hold  that  the  relation  of  employer 
sod  workman  can  subsist  only  between  the  employer  and  those  to  whom  he 
directli^  makes  payment  of  wages.     The  true  criterion  for  distinguishing  the  em- 

Eloyer  in  cases  where  there  is  room  for  doubt  is  not  by  whom  the  wases  are  paid, 
at  who  has  the  personal  control  and  supervision  of  the  work.  If,  therefore,  the 
defender  had  the  personal  control  and  supervision  at  the  time,  it  seems  to  me  that 
^e  deceased  must  be  taken  to  have  been  in  his  employment. 

*'The  work  at  which  the  accident  happened  was  bemg  done  in  connection  with 
a  building  of  which  the  defender  was  ms  own  architect  and  inspector.  For  the 
completion  of  the  chimnev  in  question,  and  the  putting  up  of  the  Uffhtning-con- 
duetor,  a  contractor  had  tailed  him,  and  he  was  completing  the  work  by  wo^men 
whom  he  paid  by  time.  For  the  fastening  up  of  the  lightning-conductor  he 
applied  to  the  deceased's  master,  the  witness  Greig.  He  had  previously  employed 
Graig  about  the  building,  and  had  an  arrangement  by  which  he  paid  him  7d.  an 
hour  for  time,  and  the  value  of  any  materuds  he  required.  If  Greig  could  not 
come  he  sent  his  man  (the  deceased),  and  the  terms  were  the  same.  Tne  defender 
wished  Greig  personally  to  undertake  the  putting  up  of  the  conductor,  but  Greig 
was  unable  to  come,  and  offered  to  send  the  deceased,  to  which,  after  some  objec- 
tion, the  defender  agreed.  All  the  plant  and  materials  for  the  purpose  were  provided 
hy  tiie  defender. 

*'  In  the  doinff  of  the  work  it  is  possible  to  consider  that  Greig  had  the  super- 
intendence, or  that  the  deceased  followed  his  own  courses  without  special  orders 
from  any  one,  or  that  the  defender  acted  as  employer.  The  first  alternative  is 
oat  of  the  question,  because  on  the  day  when  the  apparatus  for  raising  the  con- 
ductor was  fixed  Greig  was  not  present  at  aU,  and  on  the  day  when  the  conductor 
was  being  put  up  he  was  there  only  for  a  portion  of  the  time  when  his  other  work 
was  done.  The  choice  lies  between  regarding  the  deceased  as  his  own  master 
for  the  time,  or  regarding  the  defender  as  master.  What  makes  me  adopt  the 
latter  view  is  that  the  deceased  was  only  one  of  several  men  who  were  engaged 
together  on  the  work.  These  latter  nnc^uestionably  were  journeymen  or  labourers 
in  the  defender's  employment,  and  received  their  orders  from  him,  and  unless  the 
deceased  was  also  workmg  for  the  time  under  his  orders,  the  work  could  not  have 
gone  on. 

"  2.  The  next  question  is,  whether  the  defender  was  guilty  of  negligence  in  not 
disoovering  the  defect  in  the  rope.  It  seems  to  me  that  he  was.  Umess  he  had 
a  proper  knowledge  of  ropes,  he  had  no  business  to  furnish  the  rope  in  question 
for  his  men  to  use.  In  that  case  he  should  have  placed  the  duty  on  some  one 
who  had  knowledge ;  and  if  he  had  had  experience  in  ropes,  it  appears  from  the  evi- 
dence that  he  should  have  known  that  they  are  liable  to  have  defects  not  apparent 
to  the  eye,  but  discoverable  by  the  feel  in  a  hand-over-hand  examination.  The 
rope  in  Question  had  such  a  defect.  The  precise  nature  or  origin  of  it  is  unknown, 
and  is  ot  no  consequence.  The  rope  had  met  with  a  '  nip,'  or  some  accident,  the 
result  of  which  was  that,  though  nothing  was  seen,  it  was  so  weak  at  a  particular 
point  that  it  gave  way  after  some  use  on  the  day  in  question  with  about  a  sixth 
part  of  the  weight  it  ought  to  have  borne.  I  can  find  no  evidence  of  any  one  hav- 
mg  made  a  careful  examination  of  the  rope  after  it  came  into  the  defender's  pos- 
session, and  it  seems  hardly  possible  that  with  the  rope  in  a  state  such  that  nve- 
sixths  of  its  strenfi;th  were  away,  it  would  not,  to  a  skilled  examiner  going  over  it 
hit  by  bit,  have  shown  some  unusual  flexibility  at  the  injured  part.  In  a  case 
where  an  accident  meant  almost  certainly  loss  of  life,  the  absence  of  a  very  careful 
examination  prior  to  use  was  nesligence. 

"3.  The  next  question  is,  whether  the  defender  is  relieved  by  the  deceased 
having  said,  as  it  is  proved  that  he  did,  that  he  would  take  all  the  responsibility. 
There  is  evidence  that  the  defender,  after  he  had  seen  the  way  the  deceased  had 
fixed  up  the  tackle,  was  desirous  of  employinff  some  one  else  of  more  experience  to 
finish  the  work,  and  that  the  deceased  presscMl  his  services  on  him,  and  finally  pre- 
vailed on  him  to  allow  him  to.oontinne,  saying  that  he  would  accept  aU  responsi- 
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bility.^  What  did  this  mean?  The  cauae  of  the  diacnarion  was  the  anskilfiil 
iastening  by  the  deceased  of  part  of  the  tackling;  and  what  the  parties  most 
have  heea  thinkinff  of  was  the  risk  of  accidents  from  the  deceased's  want  of 
experience.  It  comd  not  have  been  in  the  mind  of  either  party  tiiat  the  deceased 
was  to  assume  responsibility  for  the  soundness  of  the  plant  supplied  by  the  defen- 
der ;  and  it  would  have  been  absurd  for  the  deceased  to  have  under^iken  responsi- 
bility for  the  state  of  the  rope — a  matter  about  which  he  had,  as  the  defender 
must  well  enough  have  known,  no  capacity  of  judging. 

"  If  it  had  b^  proved  that  the  aeceased  had  bcwn,  or  even  had  represented 
himself  as  being,  a  person  with  a  knowled^  of  ropes,  and  that  he  had  deliberately 
undertaken  responsibility  for  the  condition  of  the  rope  in  question,  I  am  not 
prepared  to  say  that  his  relatives  would  have  been  entitled  to  found  upon  the 
Employers'  Liability  Act ;  but  it  is  needless  for  me  to  enter  on  this  question. 

"  4.  The  maximum  amount  of  damages  is  bv  the  Act  (section  3)  not  to  exceed 
three  years'  wages  of  a  person  in  the  same  grade  as  t^e  deceased,  employed  in  the 
like  employment,  and  in  this  district.  The  deceased  at  the  time  was  a  journey- 
man, and  was  earning  240.  a  week,  which  were  the  ordinary  wages  for  such  a 
person.  The  sum  awaraed  is  under  the  amount  of  three  years'  waoes  at  that  rate, 
and  cannot  be  considered  excessive.  Ihiring  the  greater  part  of  the  last  three 
years  the  deceased  was  an  apprentice,  but  it  ib  the  grade  he  occupied  at  the  time 
of  the  accident  which,  acooraing  to  the  Act|  must  be  taken  as  the  criterion. 

"J.  D.  W." 
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iNJXTKcnoN. — Company — ShnUarUy  qf  name — Registration  under  Companies 
Act,  1862 — Bight  qf  unregistered  company  to  restrain  registration — IfitetUion  to  lake 
business — F^aud, — A  company  not  registered  under  the  Companies  Act,  1862,  has, 
by  virtue  of  the  2l8t  section  of  that  Act,  no  right  or  e<iuity  to  restrain  a  second 
company  from  registering  under  the  Act  with  a  name  similar  to  or  even  identical 
with  the  existing  company.  Where  companv  B.  had  only  temporary  offices,  and 
had  not  yet  commenced  business  or  registered  under  the  Companies  Act»  1862, — 
Held,  that  an  injunction  could  not  be  granted  at  ^e  instance  of  company  A. — an 
existing  company — to  restrain  company  B.  from  carrying  on  their  busmess  so  as  to 
deceive,  although  company  K  proposed  to  start  with  a  name  similar  to  that  of 
company  A.  ;  on  the  ground  that  it  was  merely  matter  of  opinion,  and  not  of 
sufficient  certainty  for  the  purposes  of  an  injunction,  how  company  B.  woald 
carry  on  their  busmess,  and  tney  might  conduct  it  in  such  a  manner  as  to  ahow 
they  did  not  intend  to  appropriate  any  part  of  company  A.'8  business.  Leave  to 
amend  a  writ  will  not  in  general  be  granted  to  raise  An  entirely  new  case  of  fraud. 
^Hendrika  v.  Montagu,  50  L.  J.  Bep.  Ch.  257. 

Wild  Birds  Protbction  Act,  1880  (43  and  44  Vict,  c.  35),  sec,  3— Foreign  bird— 
Exemption  from  penalties.— The  Wild  Birds  Protection  Act,  1880,  sec.  3,  imposes  a 
penalty  on  anv  person  who  shall  shoot  or  take  wild  birds  between  the  Ist  of  March 
and  the  Ist  of  August,  or  who  "  shall  expose  or  offer  for  sale,  or  shall  have  in  his 
control  or  possession  aiter  the  15th  day  of  March,  any  wild  bird  recently  killed  or 
taken,  .  .  .  unless  such  person  shall  prove  that  the  said  wild  bird  was  either 
killed  or  taken,  or  bought  or  received,  auring  the  period  in  which  such  wild  bird 
could  be  legaUv  killed  or  taken,  or  from  some  person  residing  out  of  the  United 
Kingdom."  The  appellant,  a  poulterer,  was  summoned,  under  section  3,  for 
having  in  his  possession  and  exposing  for  sale  some  wild  birds  on  the  18th  of 
March  1881.  He  proved  that  he  had  MUght  them  from  S.,  a  salesman  in  Leaden- 
hall  Market,  who  nad  bousht  and  received  them  from  a  person  residing  out  of 
the  United  Kingdom  : — Hdd,  that  the  appellant  had  not  brought  himself  within 
the  exemption  clause,  which  contemplated  a  direct  purchase  or  receipt  from  a 
person  residing  out  of  the  United  kingdom. — Taylor  v.  Sogers,  60  L.  J.  B«p. 
M.C.  132. 

Incoicb  Tax. — Foreign  corporaHon  with  BngUsh  agency — Telegraph  eompai^ 
transmitting  msssages  to  foreign  cottfi<nea--16  OMf  17  VicL  e.  34,  see,  2,  seheduU  D — 
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"ProJUi  aeerumgjrom  any  trade  exereiaed  wUhin  the  UnUed  Kingdom," — ^A  foreign 
telegraph  company  had  an  agency  in  this  conntrv,  and,  beaidea  cables  and  lines 
abrMd,  three  marine  cables  with  shore  ends  landed  here,  through  which  it 
despatched  and  received  messages  between  this  country  and  various  parts  of  the 
wond.  The  total  charges  for  messages  henoe  were  paid  by  the  senders,  and  the 
tmoont,  after  deduction  by  the  Poet  Office,  which  received  the  charges  in  the 
first  instance,  of  sums  due  to  it  on  messages  from  or  to  this  country,  was  paid  to 
the  hgencv,  which  in  its  turn  retained  the  sum  due  to  the  company  for  the  trans- 
misnon  of  messages  over  the  cables  and  lines  of  the  company,  and  paid  over  the 
residne  to  various  foreign  governments  and  companies  entitled  thereto.  The 
agency  was  assessed  to  income  tax  upon  the  profits  of  the  company  from  the  sums 
80  received  by  it.  Upon  appeal  by  the  aeency  from  a  confirmation  of  such  aaaeaB' 
meut,^Held,  that  the  company  exercised  a  trade,  employment,  or  vocation  in  the 
United  Kingdom,  within  the  meaning  of  16  and  17  Vict.  c.  34,  schedule  D,  and  that 
income  tax  was  payable  by  the  agency  upon  the  profits  accruing  to  the  company 
theTefrouL  —Erieham  v.  Last,  50  L  J.  Rep.  Q.  R  670. 

BAarsAXDY,^  Affiliation  order— Limiting  duration  of  order — Marriage  qf  mother — 
^  and  26  Viet,  e.  65  (the  Bastardy  Laws  Amendment  Act,  1872),  ttecs.4  and  5.— An 
affiliation  order,  in  respect  of  a  bastard  child  bom  after  the  passing  of  35  and  36 
Vict  c.  65  (the  Bastardy  Laws  Amendment  Act,  1872),  contained,  as  drawn  up, 
words  whereby  the  weekly  payment  thereby  ordered  to  be  made  by  the  putative 
father  to  the  mother  was  to  cease  on  marriage  of  the  mother.  The  mother  after- 
wards married,  and  the  putative  father  thereupon  discontinued  the  payment. 
Justices,  upon  complaint  by  the  mother,  under  35  and  36  Vict.  c.  65,  sec.  4,  made 
sn  order  for  recovery  of  the  payment  i—ffeld,  that  such  order  was  wrong,  on  the 
groond  that  the  affiliation  order  as  drawn  up  was  alone  to  be  looked  to,  and  that 
the  justices  who  made  the  affiliation  order  nad  discretionary  power  to  limit  the 

S^yment  to  the  period  to  which  the  order,  as  drawn  up,  limited  it. — Pearson  v. 
eyp,  50  L.  J.  Rep.  M.  C.  124. 

BLlrdtx  iKSXTBiAifCE.—Bisk—Atta^ment  of  poliqf— Reinsurance — Effect  of  where 
voyage  covered  by  previous  policy  is  completed. — The  defendant  underwrote  a  poUcy 
of  insurance  of  goods  on  a  voyage  from  Philadelphia  to  Rochfort,  **  lost  or  not  lost, 
and  he  subsequently  reinsured  the  same  goods  under  a  poU^  **lost  or  not  lost," 
made  with  the  plaintiff,  and  describing  the  same  voyage.  When  the  second  policy 
wu  made  the  snip  had  already  arrived  in  safety,  and  her  cargo  had  been  landed 
undamaged,  though  these  facts  were  unknown  to  the  plaintiff  and  defendant.  In 
an  action  to  recover  a  premium  from  the  defendant  as  assured  under  the  second 
policy,  it  was — ffeki  (affirming  the  judgment  of  Lord  Coleridge,  C.  J.),  that  when 
the  second  policy  was  made  the  defendant  had  an  insurable  interest  in  the  subject- 
matter  ;  that  the  policy  attached  to  the  risk  of  the  voyage  insured  by  the  first 
pohcy,  and  therefore  that  the  plaintiff  was  entitled  to  recover.  ~^rac(/br(i  v. 
Spnondson  (App. )  50  L.  J.  Rep.  Q.  R  582. 

PARTiriBSHiP. — DissoluUon — Return  of  premium, — The  plaintiff  and  defendant 
entered  into  partnership  as  solicitors  for  a  term  of  twelve  years,  "the  partnership 
to  be  determinable  at  the  option  of  either  partner"  by  giving  three  months'  notice ; 
and  the  plaihtiff  to  have  the  option  of  increasing  his  share  in  the  profits  of  the 
bosiness  upon  payment  to  the  defendant  of  £600.  The  plaintiff  paid  the  premium 
of  £600.  Afterwards  the  defendant  dissolved  the  partnership  bv  giving  a  notice  as 
provided  by  the  articles  : — Held,  that  the  plaintiff  was  entitled  to  the  return  of 
a  proportionate  part  of  the  premium. — Roote  v.  NUhet^  50  L.  J.  Rep.  Ch.  588. 

Pabtnbrship. — Dissolution,  action  for— Equitable  grounds— Date  from  which 
diuobttion  should  commence, — Where  partnership  articles  contain  no  provision  for 
tile  dissolution  of  the  partnership,  and  the  intervention  of  the  Court  is  souffht  to 
pot  an  end  to  the  partnership  on  purely  equitable  grounds,  such  as  incompatibility 
of  temper,  and  a  ifissolution  is  decreed,  the  dissolution  will  date  hx)m  the  date  of 
the  judgment —Iryon  v.  TweddeU  (App.)  50  L.  J.  Rep.  Ch.  571. 

Vatest.— Infringement— User  qf  patented  article — Agency. — J.  S.  &  Co.,  a  firm 
in  London,  actmg  for  the  occasion  without  remuneration  as  Custom  House  agents, 
on  behalf  of  K.  &  Co.,  a  firm  in  Cologne,  took  the  necessary  steps  in  clearing 
throngfa  the  Custom  House  and  obtainms  the  necessary  warrants  for  enabling 
cargoes  of  lithofracteur,  manufactured  by  K.  &  Co.  at  Cologne,  to  be  discharged 
into  lighters  in  the  Thames  for  the  purpose  of  being  stored  in  S.  &  Ca  's  warehouses. 


112  KKOLI8H,  AMKRICAN,  AND  COLONIAL  CASB8. 

This  lithofractenr  wmt  mannfactored  by  a  proeeae  which  was  patented  in  this 
country  bv  letters  patent  vested  in  the  phuntiff  company.  On  an  action  bj  the 
plaintiffs  for  damages,  and  an  injunction  against  J.  S.  A  Co.  on  the  Broond  of  user 
of  the  patented  invention, — HM  (reversing  the  decision  of  Bacon,  V.C.),  that  the 
act  of  J.  S.  A  Co.,  although  it  was  one  of  the  steps  that  must  of  necessity  be  taken 
before  K.  A  Co.  could  ducharge  the  cargoes,  and  (assuming  that  the  trans-ahip- 
ment  and  storage  in  K.  A  Co.'s  warehouse  was,  having  regaid  to  the  nature  of  the 
invention,  a  user  of  it  within  the  meaning  of  the  letters-patent)  J.  S.  A  Co.  there- 
by assisted  K.  A  Co.  in  infrinsing  the  patent,  yet  did  not  constitute  any  infrin^- 
ment  on  the  part  of  J.  S.  A  Co. ,  nor  was  it  an  actionable  wrong,  and  the  action 
was  dismissea  with  costs. — NobeTs  EacpUmve  Co,  v.  Jones,  ScoU,  <C*  Co,  (App.)  50  L. 
J.  Eep.  Ch,  682. 

The  Court  in  dealing  with  agents  in  cases  of  this  description  has  r^oard  to  the 
character  of  the  agency — that  is,  the  agency  must  be  an  agency  in  tiie  making, 
using,  exercising,  or  vending  the  patentM  invention. — Ibid, 

Company. —  Winding  up — Life  ctssurcmce — Unregistered  company — Jurisdiction 
— lAahilUy  of  policyholders — Disputed  claim — Evidence — Beduction  of  canount  of 
contracts — Companies  Act,  1862,  sec.  91 — Life  Assurance  Companies  Act,  1870  (& 
and  34  Vict,  c.  61),  sees,  2,  21,  22. — The  holders  of  policies  in  mutual  societies  are 
not  under  any  liability  to  contribute  to  the  payment  of  any  of  the  society's  debts. 
— /»  re  The  Great  Britain  Mutual  Life  Assur,  Society  (App.)  51  L.  J.  Bep.  Ch.  10. 

The  arrangement  is  that  they  shall  pay  the  premiums  on  their  policies  and  nothing 
more,  but  there  is  no  obligation  on  the  policyholder  to  continue  such  payments 
for  premiums,  as  he  may  surrender  his  policy. — Ibid, 

Therefore  when  such  a  company  is  wound  up,  the  only  matter  for  decision, 
subject  to  the  payment  of  the  costs  of  the  liquioation,  is  in  what  proportion  the 
funds  of  the  society  are  to  be  divisible  amonnt  the  policyholders.— /&Mf. 

The  Court  has  jurisdiction  under  section  21  of  the  Life  Assurance  Companies 
Act,  1870,  to  wind  up  an  unregistered  mutual  life  assurance  society  under  the 
Companies  Act,  1862.— Ibid. 

When  a  society  upon  a  winding-up  petition  disputes  the  claim  upon  a  policy 
the  onus  of  proof  is  on  the  society,  and  the  society  must  bring  forward  a  prima 
facie  case  which  satisfies  the  Court  that  there  is  a  question  which  ought  to  be 
tried. — Ibid. 

A  windinff'up  order  had  been  made  of  a  Mutual  Life  Assurance  Society  by 
Vice- Chancellor  Hall.  On  the  appeal,  a  committee  of  policyholders  to  a  uum 
amount  desired  the  Court  to  exercise  the  power  given  by  the  22nd  section  of  the 
Act  of  1870  of  reducixig  the  contracts  of  the  society,  instead  of  making  a  winding-up 
order.  The  Court  discharged  the  winding-up  order,  as  so  long  as  it  stood  the 
power  given  by  section  22  could  not  be  exercised,  and  adjourned  the  appeal  to 
allow  a  meeting  of  the  policyholders  to  be  called  to  decide  whether  the  society 
should  be  wound  up,  or  the  contracts  reduced. —i^ici. 

FRiZ2n>LT  Socnrr.—Jlu  friendly  Societies  Act,  1875,  see,  16  (sub-^ee.  e) — Loasi  om 
personal  security— Statutory  prohibition, — The  trustees  of  a  friendly  society  are,  by 
the  Act  of  1875,  empowered  with  certain  consents  to  lend  the  funds  of  their  society 
on  certain  securities  "not  being  personal  securitv  :" — Held  (reversing  Fry,  J.), 
that  such  words  did  not  constitute  a  statutory  prohibition,  and  that  when  money 
had  been  lent  by  the  trustees  on  personal  security  a  claim  could  be  enforced  against 
the  borrower  in  respect  of  such  loan. — In  re  CoUman,  CoUman  v.  CoUman  (App.) 
51  L.  J.  Rep.  Ch.  3. 

Pharmacy  Act,  1868  (31  and  82  Viet,  c  121),  sec,  VJ—SaU  of  poisons— Name  and 
address  of  seller. — By  section  17  of  the  Pharmacy  Act,  1868,  it  is  made  "unlawful 
to  sell  any  poison  unless  the  box,  bottle,  vessel,  wrapper,  or  cover  in  which  such 
poison  is  contained  be  distinctly  labelled  with  the  name  of  the  article  and  the  word 
'poison,'  and  with  the  name  and  address  of  the  seller  of  the  poison."  The  respon- 
dent kept  a  shop  and  sold  there  upon  commission  a  poison,  which  was  labelled  with 
the  name  and  address  of  the  person,  a  duly-qualified  chemist,  who  supplied  it  to 
him,  but  not  with  his  own  name  and  address.  The  chemist  who  supplied  him  lived 
elHewbere,  and  had  nothing  to  do  with  the  sales  in  respondent's  shop,  beyond  after- 
wards receiving  the  money  realized,  less  the  commission.  On  an  information  against 
the  respondent  under  section  17, — Held,  that  he,  having  the  control  of  the  business 
of  snie,  WHS  the  seller,  and  must  be  convicted  for  not  having  his  name  and  address 
on  the  \9^M\.—Templeman  v.  Trafford,  61  L.  J.  Rep.  M.  C.  4. 
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A  SKETCH   OF  THE  HISTOEY  OF  SCOTS  LAW. 

An  Address  (in  part)  delivered  at  the  request  of  the  Members  op 
THE  Society  of  Scots  Law  in  the  University  of  Edinburgh,  by 
M,  J.  Q.  Mackay,  Advocate. 

Before  James  V.  instituted  the  Court  of  Session  in  1532  there 
was  no  system  of  jurisprudence  to  which  the  name  of  Scots  Law 
could  properly  be  applied. 

The  Local  Courts  of  the  Hereditary  Sheriffs  and  Stewards,  the 
Lords  of  Eegality,  Barons,  and  Burghs,  in  which  their  deputes 
or  assessors  presided,  and  the  Circuit  Courts  of  the  Justiciar 
administered  a  law  which,  in  so  far  as  it  related  to  land  rights, 
was  in  the  main  the  common  Feudal  Law  of  Europe,  and  in  other 
departments  was  in  a  large  measure  arbitrary,  although  their  deci- 
sions were  to  some  extent  founded  upon  a  rudimentary  customary 
or  Common  Law  peculiar  to  Scotland. 

The  Parliamentary  Committee  of  the  Lords'  Auditors  and  the 
Judicial  Committee  of  the  King  s  Council,  which  together  formed 
the  Supreme  Civil  Court,  were  bodies  too  variable  in  their  members 
and  too  little  independent  of  royal,  ecclesiastical,  and  aristocratic 
influence  to  exercise  an  impartial  control  over  the  inferior  tribunals, 
or  to  set  an  example  by  their  decisions. 

The  Consistorial  Courts  of  the  Bishops,  in  which  their  oflBcials 
presided,  administered  a  law  governing  not  only  the  most  import- 
ant personal  relations  of  the  family,  but  also  many  important  rights 
relating  to  contracts  and  succession  both  testamentary  and  intes- 
tate, derived  from  the  general  Canon  Law  of  the  Eoman  Church 
slightly  modified  by  provincial  constitutions. 

Although  there  were  some  general  and  some  local  customs  which 
had  acquired  legal  force,  and  James  I.  had  introduced  a  certain 
uniformity  into  procedure  by  copying  the  brieves  of  the  English 
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Chancery  and  instituting  the  first  or  ambulatory  Court  of  Session, 
there  was  nothing  corresponding  to  the  strong  foundations  of  the 
Common  Law  of  England,  which  had  been  gradually  formed  since 
the  Courts  of  Common  Pleas,  King's  Bench,  and  Exchequer  had 
been  fixed  at  Westminster. 

There  was  so  little  Statute  Law  that  the  whole  of  it  deemed  of 
permanent  importance  when  the  Scots  Acts  were  first  printed  in 
1566  is  contained  in  scarcely  more  than  two  hundred  pages  of  the 
duodecimo  edition,  and  of  these  statutes  it  would  be  difficult  to 
refer  to  more  than  a  dozen  which  have  descended  to  our  time  as  an 
integral  part  of  Scottish  law. 

There  were  no  native  Scottish  law-books.  The  only  legal 
treatises  in  existence — the  "  Regiam  Majestatem,"  "  Quoniam  At- 
tachiamenta/'  and  "  Leges  Burgoruni " — had  been  borrowed  in 
whole  or  in  large  part  from  English  sources  prior  to  the  War  of 
Independence,  at  a  time  when  there  was  no  jealousy  of  England, 
and  the  customs  of  the  Scottish  Lowlands  differed  little  from 
those  of  England.  Throughout  the  Highlands,  in  vStrathclyde  and 
Galloway,  the  Scottish,  unlike  the  Irish  and  Wc.lsli  Celts,  had  no 
collections  of  legal  customs,  and  only  fragments  of  their  ancient 
usages  had  been  preserved. 

A  foreign  and  half-dead  language,  Latin,  was  still  used  for  three- 
fourths  of  law,  including  procedure  and  conveyancing. 

There  was  no  legal  profession  except  that  of  notaries,  a  sort  of 
cross  between  clergy  and  lawyers,  who  were  admitted  to  their 
office  after  examination  by  the  bishops,^  and  a  small  number  of 
persons  who  acted  on  specially  important  occasions  as  prolocutors, 
or,  as  they  were  called  in  the  more  homely  Scottish  vernacular, 
"speakers  for  the  cost,'*  because  they  took  payment  for  their 
services,  and  came  in  the  place  of  the  armed  bands  of  friends  or 
retainers^  who  accompanied  suitors  to  the  Courts  and  criminals  to 
the  bar,  to  awe  rather  than  persuade  the  judges.  The  only  forms 
for  le^  documents  were  the  Protocol-Books  of  the  notaries,' 
which  contained  similar  collections  of  styles  to  the  drafts  now  kept 
in  the  offices  of  law  agents,  and  limited  each  to  his  own  experience. 
There  were  no  reported  decisions,  for  there  were  no   Courts  of 

^  1469,  c.  31.  By  this  Act  it  was  declared  that  "in  time  to  come  no  notar 
made  by  the  Emperor's  authority  has  faith  in  contracts  civil  within  the  realm," 
and  less  directly  the  authority  of  the  notaries  appointed  hy  the  Pope  was 
abrogated  through  the  provision,  "that  full  faith  be  given  to  the  Papal 
notaries  in  time  bygone."  See  also  1503,  c  64,  and  *'The  Office  of  a  Notary 
Public,"  p.  10. 

'  Their  numbers  may  be  gathered  from  the  Act  1655,  c.  41,  which  provided 
that  in  criminal  causes  the  pursuer  should  have  only  four  and  the  defender  six 
friends  at  the  bar. 

'  See  papers  by  Mr.  D.  Laing  and  Mr.  Thomas  Thomson,  in  "  Proceedings  of 
the  Society  of  Antiquaries  for  Scotland,  1859,"  ii.  p.  350,  as  to  the  Protocol-Books 
of  notaries  and  Diocesan  Registers  of  Glasgow  Grampian  Club,  where  the  ''Liber 
ProtocoUorum  M.  Cuthberti  Siraonis,  Notarii  Fublici  et  Scribse  Capituliy 
Glasguensis,"  a.d.  1499-1513,  is  printed. 
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sufficient  learning  or  authority  to  make  their  judgments  of  value 
as  precedents. 

Through  the  want  of  certainty  in  the  law  and  the  non-existence 
of  a  Supreme  Central  Court,  justice  was  often  sacrificed  in  the 
Local  Courts  to  the  interest  of  the  barons  and  landed  men,  and 
in  the  Ecclesiastical  Courts  to  that  of  the  bishops  and  clergy.  This 
absence  of  a  known  and  regular  system  of  law,  the  abuses  of  the 
Courts  both  ecclesiastical  and  civil,  and  the  venality  of  the 
Roman  Curia,  to  which  a  ruinous  appeal  lay  in  consistorial  causes, 
afforded  a  constant  theme  for  the  satire  of  the  poets.  Almost  a 
century  before  the  Eeformation  they  had  roused  to  indignant  strains 
the  usually  gentle  muse  of  Henryson.  In  the  moral  of  his  fable  of 
"The  Wolf  and  the  Lamb"  he  describes  as  amongst  the  "three 
kind  of  wolfis  in  the  warld  " — 

"  The  first  ar  false  perverteris  of  the  lawis, 
Qoilk  under  polit  termii$  I'alset  mingis, 
Lettand  that  all  were  gospel  that  he  schaws, 
But  for  a  bud  the  poor  man  he  o'erthraws, 
Smoirand  the  right,  garrand  the  wrang  proceed, 
Of  sic  Wolfis  hellis-fire  shall  be  thair  meid." 

In  another  of  his  fables  the  process  before  the  Consistory  Court 
and  the  practice  of  arbitration,  which  excluded  appeal,  are  held  up 
to  ridicide. 

The  Sheep  is  sued  by  the  Dog  for  a  loaf  of  the  value  of  four 
shilUngs  before  the  Wolf  as  judge  in  the  Consistory  Court,  who 
has  the  Baven  as  his  apparitor,  and  the  Tod  (fox)  as  his  clerk 
and  notary,  the  Oled  (hawk)  and  the  Oraip  (vulture)  being  the 
advocates.  The  Sheep  declines  the  Wolf  as  a  suspect  judge,  all 
the  members  of  whose  Court,  "  assessouris,  clerk,  and  advocates,  to 
me  and  mine  are  enemies  mortal;"  and  this  declinature  is  referred 
to  the  Bear  and  the  Broh  (badger)  as  arbiters,  who  of  course 
decide  against  the  poor  Sheep,  and  the  Wolf,  having  been  thus 
established  as  a  competent  judge,  gives  decree  in  favour  of  the  Dog, 
to  satisfy  whose  claim  the  Sheep  has  to  sell  his  fleece. 

The  morality  of  the  fable  transfers  the  satire  from  the  ecclesi- 
astical to  the  civil  Courts,  which  Lord  Hailes  thinks  was  because 
Henryson  "  stood  more  in  awe  of  the  court  spiritual  than  of  the 
temporal,"  but  probably  he  wished  to  censure  botL  In  this  expla- 
nation the  Sheep  represents 

"The  figure 
"  Of  pure  Commounis  that  day  lie  ar  opprest 
Be  tirrane  men  quhilkis  settis  all  thair  lure 
Be  false  meinis  to  mak  ane  wrang  conquest, 
In  hope  this  present  lyfe  suld  ever  lest. 

This  Wolf  i  likkin  to  ane  Schiref  stout, 
Quhilk  byis  ane  forfalt  at  the  Kingis  hand, 
And  hes  witk  him  ane  cursit  Asyis  about, 
And  dytis  all  the  pure  men  up-on  land. 
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The  Ravin  I  likkin  to  ane  fals  Crownair, 

Quhilk  hes  ane  porteous  of  the  indjtement, 

And  passes  furtn  befoir  the  Justice  Air, 

All  misdoaris  to  bring  to  jugement, 

But  luke  gif  he  wes  of  ane  trew  intent, 

To  scraip  out  Johne  and  wryte  in  Will  or  Wat, 

And  swa  ane  bud  at  baith  the  parties  tak." 

As  to  the  Tod  (fox)  and  the  Gled  (hawk),  Henryson  thinks  it 
unnecessary  to  trace  the  subject  of  the  allegory. 

All  this  is  satire,  but  it  is  satire  whose  meaning  is  that  the 
whole  system  of  judicature  then  existing  in  Scotland  was  corrupt, 
and  satire,  .while  it  may  exaggerate,  does  not  speak  in  such  tones 
against  a  particular  class  of  the  community  without  foundation. 
Lawyers,  it  has  been  said,  are  never  popular,  and  justice,  not 
popularity,  should  be  their  constant  aim ;  but  where  it  is  their  aim, 
they  will  not  be  condemned  even  by  the  popular  verdict  of  which 
such  a  poem  is  the  mouthpiece. 

The  voice  of  Henryson  was  not  powerful  enough,  or  too  early 
for  reform,  but  it  moved  the  spirit  of  the  poet  of  the  next  genera- 
tion, whose  verse  co-operated  with  the  prose  of  Knox  in  producing 
the  fieformation.  No  longer  using  the  disguise  of  fable,  Sir  David 
Lyndsay  denounces  in  language  almost  too  plain  for  poetry  the 
iniquities  of  the  law  and  its  administrators. 

In  his  account  of  "  The  Maner  quhow  Christ  sail  cum  to  His 
Jugement "  he  wrote  :^ — 

"  With  Judas  sail  compeir  ane  clan 
Of  fals  tratouris  to  God  and  man. 

Thare  salbe  sene  the  fraudfuU  failyeis 
Of  Schireffis,  Provestis,  and  of  Bailyeis  ; 
Officiallis,  with  thare  Constry  clerkis, 
Sail  mak  compt  of  thare  wrangous  werkis, 
Thay,  and  thare  perverst  Procuratouris, 
Oppreasouris  boith  of  ryche  and  puris. 
Throw  delatouris  full  of  dissait, 
Quhilk  inony  one  gart  beg  thare  meit. 

That  day  sail  pas  be  Peremptouris, 
Without  cawteiU  or  dillatoris  ; 
No  Duplicandum,  nor  Triplicandum, 
But  scnortlye  pas  to  Sentenciandum, 
Without  continuatiounis, 
Or  ony  appellatiounis." 

His  account  of  a  Consistory  suit  by  a  pauper  is  evidently  drawn 
from  the  life  :^ — 

"  Pauper. 

Marie  !  I  lent  ray  gossop  my  mear,  to  fetch  hame  coills, 
And  he  hir  drounit  into  the  Querrell  hoUis  : 
And  I  ran  to  the  Consistorie,  for  to  pleinze, 
And  thair  I  happinit  amang  ane  greidie  meinze. 


^  **  Ane  Dialog  betuix  Experience  and  ane  Courteour,"  Works,  ii.  p.  84. 
2  "Ane  Satyre  of  the  Thrie  Estaitis,"  Works,  ii.  p.  248. 
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Thay  gave  me  first  uue  things  thay  call  Citaiiduniy 
AYitbin  aucht  dais,  I  gat  hot  Lybellandumf 
Within  ane  moneth,  I  gat  ad  Oppotwndum, 
In  half  ane  yeir,  I  gat  Interloquendumj 
And  syne,  I  gat,  how  call  ye  it,  ad  Replicandum  : 
Bot,  I  could  never  ane  word  yit  understand  him  ; 
And  than,  thay  gart  me  ca^t  out  many  plackis, 
And  gart  me  pay  for  four-and-twentie  actis: 
Bot,  or  thay  came  half  gait  to  Cancludendum^ 
The  Feind  ane  plack  was  left  for  to  defend  him. 
Thus,  thay  posponit  me  twa  yeir,  with  thair  traine, 
Syne,  Hodie  adociOy  bad  me  cum  againe  : 
And  than,  thir  raiks,  thay  roupit  wonder  fast, 
For  sentence  silver,  thay  cryit  at  the  last. 
Of  Pronundamdumy  thay  maid  me  wonder  fain^  ; 
Bot  I  got  never  my  gude  gray  meir  againe. 

Temporalitie, 

My  Lords,  we  man  reforme  thir  Consiatory  lawis, 
Quhais  great  defame,  above  the  heavins  blawis." 

It  had  become  evident,  as  the  poems  show  from  which  the  above 
quotations  have  been  made,  that  a  Keformation  in  Law  was  almost 
£U)  uigent  as  a  Reformation  in  Keligion.  Indeed,  so  close  a  hand 
did  the  clergy  of  mediaeval  Papal  Rome,  like  the  augurs  of  the  earlier 
days  of  Pagan  Rome,  keep  on  legal  procedure,  that  the  two  reforms 
could  not  be  far  distant  from  each  other.  The  clear-sighted  common- 
sense  of  Lyndsay,  in  whom  was  concentrated  that  peculiar  form  of 
wisdom  by  some  supposed  to  be  characteristic  of  his  nation,  divined 
what  as  regards  law  were  the  necessary  remedies.  He  recommended 
that  the  laws  should  be  written  in  the  vulgar  tongue : — 

"  I  wald  sum  Prince  of  gret  discretioun, 

In  vulgare  language  planelye  gart  tzanslait 

The  neidfull  Lawis  of  this  Regioun: 
Than  wald  thare  nocht  be  half  so  gret  debait 
Amang  us  peple  of  the  law  estait. 

Geve  every  man  the  verytie  did  knaw, 

We  nedit  nocht  to  tieit  thir  Men  of  law. 

Latt  Poetis  schaw  thare  glorious  ingyne, 
As  ever  thay  pleis,  in  Greik  or  in  Latyne  ; 
Bot  lat  us  half  the  Bukis  necessare 

To  Commoun  weill  and  our  Salvatioun 
Justlye  translatit  in  our  toung  Vulgare."  * 

He  condemned  the  appeal  to  Rome,  and  insisted  that  there  should 
be  a  strong  and  learned  Supreme  Court  within  Scotland  itself.  He 
foreshadowed,  if  indeed  he  did  not  already  know,  the  exact  form 
which  the  Court  of  Session  was  to  assume,  although  he  suggested, 
what  was  fortunately  not  carried  out,  a  second  or  Northern  Court 
sitting  at  Inverness  or  Elgin : — 

"  Into  the  North,  saxteine  sail  thair  remaine, 
Saztein  richt  sa,  in  our  maist  famous  Toun 
Of  Edinburgh,  to  serve  our  Soveraine  ; 


'  Ane  Dialog  betuix  Experience  and  ane  Courteour,"  Works,  L  p.  168. 
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Chosen  without  partiall  affectionn 

Of  the  maist  cunning  clarks  of  this  lenoun: 

Thair  Chancellar  chosen  of  ane  famous  dark, 
Ane  cunning  man  of  great  perfectioun, 

And  for  his  pensioun  have  ane  thowsand  mark."  ^ 

Attempts  to  found  a  Central  Supreme  Court  had  already  been 
made  in  the  Session  of  James  I.  and  the  Daily  Council  of  James 
IV.,  but  the  successful  establishment  of  a  permanent  order  of  jus- 
tice is  the  best  title  to  fame  of  Lyndsay's  royal  pupil,  who  had 
learned  from  him  more  than 

"To  mute 
Pa  Da  Lyn  upon  the  lute." 

Three  hundred  and  fifty  years  have  all  but  elapsed  from  the 
memorable  day  commemorated  in  the  window  of  the  Parliament 
House  in  Edinburgh,  when  in  the  old  Tolbooth,  in  presence 
of  the  young  king  and  Dunbar,  Archbishop  of  Glasgow,  his 
chief  counsellor,  the  first  judges  of  the  Court  of  Session,  seven 
of  the  Spiritual  and  seven  of  the  Temporal  Estate,  with  Mylne, 
Abbot  of  Cambuskenneth,  as  their  President,  swore  to  do  justice 
to  all  the  king's  lieges,*  received  authority  to  frame  rules  of  pro- 
cedure, and  an  assignation  under  a  Bull  of  Paul  VII.^  to  ten 
thousand  ducats  of  gold  out  of  the  ecclesiastical  revenues  for  their 
support. 

]&gtch  of  the  half  centuries  which  followed  forms  a  marked  and 
convenient  stage  in  the  history  of  the  law  of  Scotland. 

Only  seven  generations  of  an  ordinary  span  of  human  life  have 
passed  since  then,  yet  how  vast  the  change  from  the  time  when  an 
abbot  of  Cambuskenneth  presided  over  the  senators  of  the  College 
of  Justice.  Still,  numerous  as  have  been  the  alterations  in  the 
substance  of  the  law,  in  forms  of  procedure,  and  in  the  composition 
and  character  of  the  Court,  the  College  which  King  and  Pope  com- 
bined to  found  in  answer  to  the  desire  of  the  nation,  has,  in  spite  of 
shortcomings  and  some  grave  errors,  been  not  merely  the  symbol 
but  the  true  representative  of  justice  for  Scotland. 

Its  order  has  been  thus  far  permanent,  because  it  was  devised 
by  able  statesmen  and  guided  by  learned  lawyers,  but  above  all 
because  it  has  accepted  the  necessary  changes  incident  to  human 
institutions. 

The  first  half  century  of  its  existence  (1532-1582)  was  the 
period  of  the  Eeformation  in  Scotland.  During  it  were  transacted 
the  tragedies  in  which  Mary  and  Sizzio,  Darnley  and  Bothwell, 
Murray  and  Knox  were  the  chief  actors,  and  which  still  draw,  as  they 
then  drew,  the  eager  eyes  of  the  world  to  Holyrood  and  the  Kirk- 
o'-Field.    It  was  a  time  of  ruthless  shameless  crime,  when  murder 

'  "  Ane  Satyre  of  the  Thrie  EBtaitifl/'  Works,  ii  p.  283. 
*^  1632,  c.  36.     A.  P.  iL  336. 

'  This  Bull,  dated  16th  September  1531,  is  printed  in  Acts  of  Sederont  1532- 
1558,  Append,  p.  85. 
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and  adultery  were  familiar  guests  in  the  palaces  of  kings,  and  even 
judicial  robes  were  stained  with  blood.  One  who  became  President 
of  the  Court  is  believed  to  have  drawn  the  bond  for  Darnley's 
assassination.  But  the  passions  which  vented  themselves  in  these 
terrible  deeds  did  not  stay  the  progress  of  the  civil,  though  they 
balBed  the  powers  of  the  criminal,  law. 

The  form  of  the  Court,  which  James  V.  moulded  in  part  from 
the  model  of  the  French  Parliaments,  in  part  from  the  native 
models  of  the  Session  of  James  I.  and  Daily  Council  of  James  IV., 
was  a  compromise.  A  reformer  before  the  Beformation,  he  attempted 
to  reform  the  Law  before  the  Church  was  reformed,  and  his  work, 
though  good,  was  necessarily  incomplete.  To  conciliate  the  clergy, 
and  in  part  owing  to  the  absence  of  other  lawyers,  he  admitted  their 
order  to  half  of  the  judicial  power  and  the  office  of  President,  and 
he  left  untouched  the  consistorial  jurisdiction. 

To  conciliate  the  barons  he  introduced  into  the  Court  the 
Extraordinary  Lords  to  the  number  of  three  or  four,  and  he  did  not 
interfere  directly  with  the  rights  of  local  heritable  jurisdiction. 
It  was  fortunate  that  alongside  of  the  Court  there  was  laid  the 
foundation  of  another  body,  the  Faculty  of  Advocates  or  lay  lawyers, 
ten  of  whom  were  admitted  by  the  rules  of  the  judges  as  general 
procurators  before  the  Court.  This  Faculty  was  destined  to  play  a 
great  part  in  the  future  history  of  the  law,  and  in  the  persons  of 
some  of  its  members  in  the  political  progress  of  Scotland. 

If,  like  all  corporations,  and  indeed  like  all  separate  classes  of 
the  community,  it  has  sometimes  shown  a  tendency  to  rega^  its 
privileges  or  its  profits  rather  than  the  common  good,  the  circum- 
stances of  its  origin  must  always  recall  it  to  its  duty ;  for  the  Bar 
was  brought  into  existence  for  the  benefit  of  the  lieges  against  the 
oppressions  and  injustice  of  the  nobles  and  landowners,  and  of  the 
clerical  caste.  In  Scotland,  as  in  France,  there  existed  for  several 
centuries  a  "  Noblesse  de  Bobe,*'  which  in  most  cases  did  not  forget 
the  fine  proverb  of  feudalism,  "  Noblesse  oblige." 

The  Beformation  in  the  succeeding  reign,  which  bears  the  name 
of  Mary,  and  during  the  minority  of  her  son,  when  the  real  rulers 
were  the  regents,  nobles,  and  ministers  of  the  Protestant  party, 
imposed  a  further  restraint  upon  the  ecclesiastical  jurisdiction,  and 
introduced  the  lay  element  to  a  larger  share  in  the  judicature. 

The  instructions  which  were  issued  to  the  Commissaries  of  the 
queen,  who  succeeded  to  the  officials  of  the  bishops  in  1563,  gave 
an  appeal  from  the  inferior  Commissariots  to  the  Commissaries  of 
Edinburgh,  and  from  these  to  the  Court  of  Session,  which  under 
James  received  the  name  of  the  King's  Great  Consistory.  They 
also  directed  that  the  Lords  of  Session  should  be  the  executors  of 
intestates  instead  of  the  bishops;  and  besides  many  other  im- 
provements in  procedure  and  reduction  of  exorbitant  fees,  declared 
in  a  sweeping  sentence  "  that  the  summones,  haill  processes,  and 
sentences  be  in  the  vulgar  tongue." 
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An  Act  was  passed  in  1584^  which  prohibited  all  clergymen 
from  holding  judicial  office,  including  that  of  judge  of  the  Court 
of  Session,  on  the  pain  of  deprivation  of  their  benefices ;  but  this 
reform  was  checked  on  the  restoration  of  Episcopacy  in  1606,  and 
only  fully  carried  out  a  century  later.  The  employment  of  the 
novel  art  of  printing  for  the  publication  of  the  law,  and  in  connec- 
tion with  it  the  projects  of  digesting  and  codifying  the  crude  and 
ill-arranged  manuscript  collections  then  in  use,  led  to  the  appoint- 
ment of  two  commissions.  One  was  issued  in  1566  by  Queen 
Mary,  over  which  Lesly,  Bishop  of  Eoss,  and  Sir  James  Balfour 
presided,  ''to  examine  the  books  of  the  law,  and  set  them  forth  to  the 
knowlec^e  of  the  subjects,"  which  resulted  in  the  publication  of  the 
first  complete  edition  of  the  statutes  in  the  same  year.  The  other 
was  appointed  in  1574  by  the  Begent  Morton^  to  reduce  the  laws 
"  into  a  more  easy  form  and  method,"  a  task  chiefly  intrusted  to 
Balfour  and  Sir  John  Skene,  the  Lord  Clerk  Register.* 

This  as  a  public  work  proved  abortive  through  the  termination 
of  Morton's  regency,  but  bore  fruit  in  the  collection  known  as 
Balfour's  "  Practicks,"*  and  the  edition  of  the  Statute  Law  prior  to 
James  L,  published  by  Skene  in  August  1607,^  along  with  the 
''Regiam  Majestatem"  and*'Quoniam  Attachiamenta,"  and  other  old 
laws,  with  a  translation  out  of  the  Latin  by  command  of  James  VL 

Though  the  attempt  at  a  scientific  digest  or  code  was  premature, 
and  the  haste  with  which  the  work  was  accomplished  forbade  its  being 
other  than  imperfect,  the  immediate  practical  aim  was  secured.  The 
law  of  Scotland  was  no  longer  a  mystery  written  in  Latin  and  hidden 
in  manuscripts  which  were  accessible  only  to  the  clergy  and  the  rich. 
It  was  still  far  from  plain  and  required  interpreters,  but  it  was 
now  in  the  hands  of  the  people.  If  the  lay  profession  devoted  to 
its  practice  should  ever  seek  to  make  it  a  mystery  or  oppose  its 
improvement,  the  people  could  understand  and  defeat  the  attempt. 

Whoever  supposes,  as  some  writers  have  done,  that  Scotland  will 
submit  to  be  either  a  priest-ridden  or  a  lawyer-ridden  country, 
mistakes  transient  external  symptoms  for  the  deep-seated  character 
of  its  inhabitants. 

The  people  of  Scotland  have  since  this  time  firmly  held  that  law 
as  well  as  religion  is  for  the  people  and  not  for  any  caste  or  class. 
It  can  scarcely  be  supposed  that  this  conviction  will  not  have 
consequences  in  the  future  progress  as  it  has  had  in  the  past  history 
of  the  law. 

The  permanent  additions  to  the  Statute  Law  during  the  first 
period  of  the  Court's  existence  were  not  numerous. 

^  15S4»cl33. 

'  See  SB  to  these  commissionB,  Mr.  ThomBon,  the  Deputy  Clerk  Register's, 
Fourth  Report  (1810X  pp.  19,  20. 

*  Histoty  of  House  of  Douglas  and  Angus,  p.  358. 

*  The  earliest  MS.  extant  is  of  1600. 

*  See  as  to  this,  Deputy  Clerk  Registei^s  Fourth  Report,  pp.  21,  22. 


A  SKETCH  OF  THE  HISTOHY  OF  SCOTS  LAW.  121 

The  must  important  were  the  necessary  changes  consequent  on 
the  substitution  of  a  national  Protestant  and  non-Episcopal,  though 
scarcely  yet  Presbyterian,  form  of  church  government  for  the  Papal 
and  Episcopal ;  but  these  were  in  part  temporary,  as  Episcopacy  was 
three  times  restored  for  short  intervals — from  1572  to  1592,  from 
1606  to  1638,  and  from  1662  to  the  lievolution  Settlement  in 
1689.  But  the  severance  from  Home  was  complete,  and  affected 
the  law  as  vitally  as  the  religion  of  Scotland. 

A  statute^  was  passed  declaring  the  canon  and  civil  laws,  so 
far  as  contrary  to  the  Protestant  religion,  to  be  null.  Since  then 
the  canon  law  declined  in  authority,  and  altliough  institutions, 
such  as  the  law  of  marriage,  which  had  passed  from  the  canon  into 
the  common  law  of  Scotland,  were  retained,  its  use  in  the  Courts 
became  rare,  and  it  ceased  to  have  practical  influence  on  the 
development  of  Scottish  jurisprudence. 

The  point  of  departure  is  marked  by  the  substitution  of  the 
Court  of  Session  for  the  bishops  as  the  authority  for  the  examina- 
tion of  notaries,^  the  institution  of  Boyal  Commissaries  in  place  of 
the  bishops'  offlcials,  the  introduction  of  a  new  ground  of  divorce 
for  desertion,^  and  the  new  regulations  made  with  regard  to  the 
guardianship  of  minors.*  The  Eoman  civil  law,  on  the  other  hand, 
which  contained  little  that  was  repugnant  to  the  new  form  of 
church  government,  rather  gained  than  lost  in  authority  by  the 
discredit  of  the  canon,  and  continuing  to  form  the  basis  of  the 
education  of  Scottish  lawyers,  it  retained  an  important  place 
amongst  the  sources  of  jurisprudence  until  it  was  in  recent 
times  supplanted  by  the  precedents  of  English  equity  and  com- 
mercial law,  which  can  be  more  easily  and  safely  applied  to  the 
circumstances  of  modern  life  than  the  responses  of  Roman  juris- 
consults, the  edicts  of  the  praetor,  or  the  rescripts  of  the  Emperors 
of  the  East  or  West.  London  is  a  good  deal  nearer  to  Scotland  than 
either  Kome  or  Constantinople. 

The  moral  side  of  the  Reformation  was  reflected  in  the  Acts 
against  fornication,^  adultery,®  bigamy,'  and  incest,^  and  in  the 
statute'  for  the  punishment  of  strong  and  idle  beggars,  and  the 
reUef  of  the  poor  and  impotent,  the  beginning  of  the  Scottish  Poor 
Law. 

One  branch  of  the  law  of  which  Scottish  lawyers  are  justly  proud, 
the  method  of  exact  conveyancing,  which  establishes  the  faith  of 
deeds  and  gives  security  to  land  rights,  may  also  be  traced  in  the 
statutes  of  this  time,  although  its  perfection  was  due  to  the  lawyers 
of  the  two  generations  which  followed. 

Subficription  before  witnesses  was  substituted  for  seals  as  the 

*  1567,  c  31. 

'  1540,  c.  76 ;  1640,  c.  78  ;  1640,  c.  81 ;  1661,  c.  24  ;  1666,  c.  43  ;  1663,  c. 
78  and  79. 

*  1573,  c.  66.  *  1566,  c.  35  ;  1666,  c.  18.          »  1667,  c.  13. 

*  1563,  c.  74.  '  1661,  c.  19.     »  1557^  ^.^  14,     9  1579^  c.  74. 
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legal  attestation  of  the  authenticity  of  documents.^  Sealing  was 
dispensed  with  when  writs  were  registered  in  the  books  of  Council 
and  Session.^  Registration  was  introduced  for  inhibitions  and 
letters  of  interdiction.^ 

The  new  Court,  as  might  have  been  anticipated,  was  vigorous  in 
its  action,  anxious  to  justify  its  existence,  and  to  ensure  its  con- 
tinuance. The  regulations  for  procedure  made  by  its  first  judges 
display  great  sagacity  in  the  arrangements  for  calling  causes  in  a 
fixed  order,  and  for  the  proper  conduct  of  debates.  They  were 
deemed  of  so  much  importance  as  to  be  ratified  by  Parliament*  and 
inserted  amongst  its  Acts. 

Several  of  the  Acts  of  Sederunt  which  follow  show  the  Court 
aimed  at  a  jurisdiction  beyond  what  we  now  consider  appropriate 
to  a  judicial  body,  and  analogous  to  that  exercised  by  the  Parlia- 
ment of  Paris,  as  in  the  registration  of  treaties,  the  summoning  of 
meetings  of  the  Estates  of  the  realm,*  the  suppression  of  Lutheran 
writings,'  and  even  the  imposition  of  local  taxes. 

There  are  also  some  laudable  provisions,  as  one  in  favour  of 
advocates  for  the  poor^  and  their  salaries,  another  authorizing  an 
advocate  to  appear  against  the  king,"  and  a  third  against  soliciting 
judges.' 

The  value  of  the  judgments  of  the  Supreme  Court  as  precedents 
was  recognised  from  its  commencement.  In  this  respect  it  fol- 
lowed the  instinct  of  the  Anglo-Saxon  race,  and  the  example  of 
England  rather  than  the  French  or  Continental  practice,  by  which 
the  arrits  of  the  Courts,  though  not  entirely  ignored,  have  always 
possessed  inferior  authority,  and  imperial  or  royal  ordinances  have 
early  attempted  a  premature  codification  of  the  law. 

What  Bentham  has  called  by  an  unfairly  disparaging  epithet, 
judge-made  law,  has  always  been  a  leading  source  of  Scottish 
jurisprudence,  although  it  may  be  noticed  that  the  precedents 
being  fewer  in  number,  recourse  has  more  often  been  made  to  legal 
principles  in  Scotland  than  in  England.  Scotland,  in  fact, occupied  an 
intermediate  position  between  those  parts  of  the  Continent  where 
the  Roman  law  was  entirely  accepted,  and  there  was  therefore  less 
need  to  apply  general  principles  to  particular  cases  by  decision, 
and  England  where  that  law  was  almost  entirely  rejected,  and  a 
new  common  law  had  to  be  developed  by  judicial  opinions  and 
judgments. 

James  V.  ordered  a  journal  of  the  decisions  of  the  Court  to  be 
kept,  and  this  practice,  begun  by  Sinclair,  Dean  of  Restalrig,  one 
of  the  early  Presidents,  has  been  continuously  followed,  at  first 
by  certain  of  the  judges  and  advocates,  afterwards  by  reporters 

^  1640,  c  117  ;  1556,  c.  3  ;  1555,  c  29  ;  1563,  c  81  ;  1579,  c.  80. 

»  1584^  c  4.  8  1581^  c.  119.  *  1540,  c  93. 

«  A.  S.  Nov.  16,  1537.  «  A  S.  May  8,  1534. 

'  A  JS.  March  2,  1534  ;  April  27,  1535.  »  A  S.  Nov.  22,  1537. 

»  A  s.  July  4,  leaa. 
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appointed  by  the  Faculty  of  Advocates,  and  latterly  by  private 
enterprise.^ 

A  general  view  of  the  law  as  it  stood  at  the  close  of  this  period 
may  be  gathered  from  the  "  Practicks,"  which  bear  the  name  of 
Balfour,  and  are  probably  partly  his  work,  and  from  the  "  Jus  Feu- 
dele  "  of  Sir  Thomas  Craig. 

These  treatises,  although  now  of  little  practical  value,  were  the 
chief  guides  of  Scottish  lawyers  until  they  were  superseded  by  the 
works  of  Lord  Stair  and  Sir  George  Mackenzie. 

A  comparison  of  Balfour  with  Craig  shows  that  while  the  feudal 
law,  which  regulated  all  rights  relating  to  land,  was  a  well-digested 
and  arranged  system,  the  legal  expression  of  the  form  of  govern- 
ment based  on  the  ownership  of  land,  with  little  in  it  specially 
Scottish,  the  remainder  of  the  law  was  a  chaotic  mass  derived 
from  the  most  heterogeneous  sources.  It  consisted  of  principles 
borrowed  from  the  civil  and  the  canon  laws,  customs  and  pro- 
cedure introduced  from  England  and  from  France,  of  native  Saxon, 
or,  in  a  very  few  instances,  of  Celtic  orij^in,  intermingled  with  the 
imperfectly  recorded  practice  of  the  old  Session  and  Daily  Council, 
the  Lords'  Auditors  and  King's  Council,  the  Courts  of  the  Justiciar, 
Chamberlain,  and  Admiral,  the  old  Consistories  and  the  new  Com- 
missariots. 

Into  this  wilderness  of  precedents  the  Court  of  Session  was 
slowly  but  surely  introducing  a  more  settled  and  uniform  law,  and 
a  regular  method  of  procedure. 

The  second  half  century  of  our  survey,  from  1582  to  1632,  was 
a  period  of  comparative  calm,  between  the  Seformation  and  the 
RebelUon,  the  religious  and  the  civil  revolution. 

Scotland  did  not,  like  England,  revert  even  for  a  short  time  to 
the  old  faith,  nor  did  it  accept  a  form  of  church  government  in 
which  the  King  took  the  place  of  the  Pope,  and  the  Bishops  were 
left  standing  as  ecclesiastical  lords,  but  its  rulers  a  second  time 
restored  Episcopacy,  contrary  to  the  wishes  of  a  majority  of  the 
people.  Through  the  union  of  the  crowns  it  lost  the  personal 
presence  of  the  monarch,  and  of  that  portion  of  the  aristocracy 
which  followed  the  Court,  and  it  acquired  the  more  democratic 
tendencies  both  in  Church  and  State  which  it  has  since  retained. 

The  law  during  this  period,  and  for  the  rest  of  the  seventeenth  cen- 
tury, was  identified  with  the  Crown,  and  the  Court  of  Session  too,  sub- 
ject to  royal  influence,  and  exercising  often  a  repressive  and  arbitrary 
jurisdiction,  was  looked  on  with  suspicion.  If  Craig  expressed  the 
opinion  of  lawyers  when  he  declared  that  its  forms  of  procedure  sur- 
passed those  of  any  other  nation,  Buchanan  more  truly  represented 
the  popular  verdict  in  denouncing  it  as  an  institution  by  which  the 
property  of  every  citizen  was  committed  to  the  arbitrary  will  of 
fifteen  men  who  possessed  an  almost  tyrannical  power.  While  the 
latter  view  is  an  exaggeration,  it  is  proper  to  keep  in  view  that 
1  Memoir  of  Lord  Stair,  pp.  191,  19S. 
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the  Court  of  Session,  though  its  establishment  was  a  much-needed 
reform,  in  so  far  as  it  introduced  a  settled  system  of  jurisprudence 
and  repressed  the  abuses  of  the  baronial  and  ecclesiastical  Courts, 
had  from  its  commencement  some  anti-popular  features  which  were 
innovations  on  the  older  customs. 

It  gradually  superseded  trial  by  jury  in  all  civil  cases.  It  con- 
ducted its  deliberations  with  closed  door§.  The  equity  it  admin- 
istered under  the  name  of  iwhUe  oficium  might  readily  be  mistaken, 
and  in  bad  hands  might  readily  become  another  name  for  arbitrary 
law.  Its  judges,  who  held  their  office  from  and  at  the  pleasure  of 
the  king,  were  suspected,  sometimes  with  truth,  of  bending  justice 
in  his  favour.  Bribery  was  in  that  and  the  succeeding  generation 
an  almost  tolerated  judicial,  and  not,  as  it  afterwards  became,  merely 
an  electioneering  and  parliamentary,  vice. 

During  the  whole  of  the  seventeenth  century  we  are  met  by  the 
singular  phenomenon  that  the  law  made  steady  prepress  in  spite 
of  the  corruption  of  its  administrators.  This  has  led  some  to  maiu- 
tain  the  profligate  paradox,  that  legal  reforms  are  more  generally 
and  easily  accomplished  in  bad  than  in  good  times,  by  despotic 
than  by  popular  governments. 

The  truth  is  that  the  effect  of  the  sum-total  of  men's  actions 
is  determined  in  general  by  their  ordinary  conduct,  not  by  their 
worst  acts ;  and  if  we  find  improvements  in  the  law  sometimes  carried 
out  by  those  who  would  have  preferred  to  remain  stationary,  we 
must  remember  that  legislators  and  lawyers  are  to  a  large  extent 
not  independent  actors,  but  agents  who  cannot  resist  the  tendencies 
of  the  age. 

The  Statute-Book  in  this  period  received  an  important  addition  in 
the  Act  requiring  the  insertion  of  the  writer's  name  in  deeds  ;^  the 
Act  2  for  registration  of  sasines  on  pain  of  nullity,  the  foundation 
of  the  system  of  registration  of  land  rights ;  the  Acts  of  the  long 
prescription  ^  and  the  vicennial  prescription  of  services  ;*  the  Act 
against  alienations  by  bankrupts,^  the  commencement  of  our  bank- 
ruptcy law ;  and  just  a  year  after  the  close  of  this  period,  the  series 
of  legislative  or  quasi-legislative  measures  for  the  valuation  of 
•  teinds.8 

Two  other  projects  of  this  time — the  one  at  once  successful,  the 
other  still  unfulfilled — proceeded  from  the  king  and  his  Council, 
and  were  perhaps  more  important  even  than  these  great  statutes. 

By  an  Act  of  the  Privy  Council  in  1616  a  leading  idea  of  the 
Reformers  was  realized,  and  there  was  established  in  every  parish, 
at  the  expense  of  the  parishioners,  the  parochial  school,  which  was 
destined  to  educate  for  so  many  generations  all  classes  of  our 
countrymen,  if  not  in  the  higher  classical  learning  of  scholars,  at 
least  in  those  branches  which  were  of  immediate  practical  use  in 
the  ordinary  business  of  life. 

1  1593,  c.  179.     «  1617,  c.  16.    »  1617,  c.  12.     *  1617,  c.  13.    »  1621,  c.  18. 
0  1633,  c.  19,  and  aee  the  SubmissionB  in  Scots  Acts,  ii.  p.  87-110. 
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The  other  project,  which  failed  for  the  time  notwithstanding  the 
zeal  with  which  James  and  some  of  his  ablest  advisers  urged  it, 
was  the  completion  of  the  union  of  the  crowns  by  an  incorporating 
union  of  the  Parliaments  and  the  Laws  of  the  two  kingdoms.  The 
troubles  of  the  following  century,  the  jealousy  of  the  two  nations, 
fomented  rather  than  allayed  by  the  accession  of  the  Scottish  king 
to  the  English  throne,  delayed  the  Parliamentary  union  until  it 
was  accomplished  by  the  wise  policy  of  the  statesmen  of  Queen 
Anne.  Who  are  the  statesmen  of  the  future  for  whom  is  reserved 
the  crowning  honour  of  a  union  of  the  laws  ? 

As  the  condition  of  Scottish  law  at  the  middle  of  the  first 
half  century  after  the  institution  of  the  Court  is  represented  by 
Balfour  and  Craig,  so,  though  with  less  precision,  we  can  mark  its 
state  at  its  close  in  the  "  Practicks  '*  of  Sir  Thomas  Hope,  the  Lord 
Advocate,  and  of  Sir  Robert  Spottiswoode,  one  of  the  presidents 
under  Charles  I.  Both  of  these  are  imperfect  and  disjointed  works, 
which  have  been  brushed  aside  into  the  antiquarian  department 
of  law,  that  limbo  in  which  so  many  ghosts  wander,  by  the  more 
important  labours  of  the  next  generation  of  lawyers. 

There  is  one  point  in  the  history  of  the  law  for  which  they  will 
always  require  to  be  referred  to.  It  has  been  sometimes  supposed 
that  the  Act  of  1685  first  introduced  the  strict  entail.  It  is  true  the 
statute  first  gave  legal  sanction  to  the  fetters  which  protected  the 
estate  from  creditors,  and  enabled  the  Scottish  tailzie  to  withstand 
down  to  our  time  the  advancing  tide  of  mercantile  jurisprudence. 
But  for  several  centuries  before  1685  there  had  been  an  inveterate 
custom,  derived  from  feudal  necessities,  of  altering  the  natural  order 
of  succession. 

The  lawyers  of  the  beginning  of  the  seventeenth  century  were 
busily  employed  in  drawing  bonds  and  contracts  to  prevent  the 
defeat  of  the  will  of  makers  of  tailzies,  even  in  the  most  remote 
future  that  could  be  contemplated,  by  the  treason,  crime,  or  extra- 
vagance of  any  of  the  succeeding  heirs.  They  left  little  more  to 
be  done  by  Parliament  than  to  embody  in  an  Act  the  ingenious 
devices  of  prohibitory,  irritant,  and  resolutive  clauses  which  it 
required  the  subtlety  of  the  lawyers  of  the  eighteenth  and  first 
iijdf  of  the  present  century  to  break  through  in  isolated  cases, 
leaving  it  to  those  of  our  own  time  to  give  effect  to  the  opinion  of 
Lord  Stair,  "  that  the  perpetuities  of  estates,  where  they  have  been 
long  accustomed,  have  sufficiently  manifested  their  inconven- 
iency." 

The  third  period  of  the  history  of  the  law,  which  it  is  convenient 
to  extend  by  a  few  years  to  the  Kevolution  Settlement  (1632-1689), 
was  the  time  of  the  civil  wars,  or  troubles  as  they  were  called  in 
Scotland  by,  a  phrase  which  scarcely  expresses  their  full  character. 
Open  or  secret  civil  war  was  continuous  during  the  whole  period, 
for  even  the  interval  of  comparative  tranquillity   between  the 

Restoration  and  1688  had  its  plots  and  rebellions  and  treason  trials. 
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The  political  movement  of  this  half  century  is  too  crowded  with 
events  for  a  brief  summary,  yet  such  must  be  attempted  to  indi- 
cate the  movement  of  the  time. 

The  monarchy  abolished  and  the  king  executed,  the  republic  for 
a  brief  interval  established  by  force  of  arms  and  the  political  genius 
of  Cromwell,  the  monarchy  restored  in  Scotland  unfortunately 
without  the  limitations  which  accompanied  the  English  restoration, 
and  as  a  consequence  Scotland  a  second  time  made  the  field  of  the 
arbitrary  government  which  led  to  the  Second  Revolution,  the 
Covenanters  establishing  Presbyterianism  as  the  form  of  church 
government,  Charles  II.  restoring  Episcopacy,  and  William  III. 
re-establishing  the  Presbyterian  Church  in  Scotland.  Such  were 
some  of  the  changes  which  Stair,  and  the  lawyers  who  were  his 
contemporaries,  witnessed  and  took  part  in. 

One  judge  of  the  Court  of  Session  perished  on  the  scaffold  for  his 
devotion  to  the  Monarchy,  while  another  met  the  same  fate  for  his 
adherence  to  the  Covenant.  Sevei-al  lost  their  oflSce  for  refusing 
Cromwell's  tender,  and  otliers  for  declining  to  take  the  test  Stair 
himself  was  outlawed  for  treason  to  James  VIL,  and  saved  his  life 
by  voluntary  exile.  Sir  George  Mackenzie  was  forced  into  retire- 
ment by  the  triumph  of  the  Revolution,  which  placed  Stair  for  a 
second  time  in  the  President's  chair. 

But  in  spite  of,  or  perhaps  we  should  rather  say  because  of,  these 
vicissitudes  of  fortune  which  trained  the  intellects  of  men  in  a  life- 
and-death  struggle  between  the  opposing  principles  of  despotic  and 
constitutional  government,  and  not  in  the  petty  contests  for  office 
and  emoluments  of  ordinary  times,  this  was  the  golden  era  of 
Scottish  lawyers,  and  the  most  important  stage  in  the  history  of 
Scottish  law. 

As  there  are  periods  which  produce  great  poets,  or  great  philoso- 
phers, or  great  historians,  so  this  was  a  time  in  Scotland  fertile  in 
great  lawyers.  If  Stair  stands  prominent  in  the  eyes  of  posterity 
because  his  fame  is  preserved  by  his  Institutions,  Nicolson, 
Gilmour,  and  Nisbet,  Lockhart,  Fountainhall,  and  Mackenzie  were 
his  superiors  as  advocates,  and  some  of  them,  at  least,  his  equals 
as  legislators  and  judges. 

Through  the  joint  effect  of  legislative  and  judicial  action  the  law 
of  Scotland  emerged  at  the  close  of  this  period  not  a  perfect  or 
permanent,  but  a  complete  system,  which,  while  its  composite 
origin  in  the  civil,  canon,  feudal,  English,  French,  Scottish  cus- 
tomary and  Scottish  statutory  law  was  not  concealed,  had  a 
character  of  its  own  and  a  consistency  in  its  parts  and  in  their 
relation  to  the  whole. 

Tlie  era  of  a  code  which  had  been  dreamt  of  at  the  Reformation 
was  indefinitely  postponed,  but  the  Scottish  practising  lawyer  ha*! 
now  in  Stairs  Institutions  a  work  better  arranged  than  the 
Pandects,  and  in  Mackenzie's  Institutes  a  plainer  guide  for  the 
student  than  in  those  of  Justinian. 
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It  was  not  Tinimportant  that  when  the  Parliament  migrated  from 
the  Tolbooth  in  1639  to  the  present  Parliament  House  the  Court 
accompanied  it.  Thus  the  association  between  the  legislative  and 
judicial  bodies  continued,  and  indeed  became  more  intimate ;  for 
the  Parliament  now  met  always,  and  not,  as  in  earlier  times,  only 
when  most  convenient,  in  Edinburgh,  the  undisputed  capital  of 
the  kingdom. 

The  judges  of  the  Court  of  Session  had  besides  their  judicial  duties 
seats  in  the  Scottish  Parliament,  where  the  leading  advocates  were 
generally  to  be  found  amongst  the  representatives  of  the  Commons. 
Acts  of  Sederunt  of  the  Court  often  formed  the  basis  of  Acts  of  Par- 
liament, and  the  laws  were  made  under  the  supervision  of  those  who 
were  to  administer  them.  It  can  scarcely  be  doubted  that  they  owed 
their  comparative  excellence — that  brevity  and  propriety  of  speech 
which  extorted  the  admiration  of  Bacon,  even  at  the  time  he  was 
scheming  for  their  abolition — in  a  large  measure  to  this  connection. 

The  principal  statutes  of  this  period  are  of  great  importance. 
They  put,  as  it  were,  the  finishing  touches  on  Scottish  jurisprudence 
Wore  it  became  subject  to  English  influence,  and,  while  remaining 
a  separate  system,  lost  its  self-originating  legislative  power. 

The  statutes  made  between  the  Rebellion  and  the  Restoration 
were  rescinded,  and  so  passed  out  of  the  law,  except  as  a  memorial 
of  the  past,  and  an  example  for  the  course  of  some  future  legislation. 
The  radical  reforms  of  Cromwell  in  the  form  and  procedure  of  the 
Courts  in  Scotland,  the  introduction  of  English  judges  into  the 
Supreme  Court,  the  establishment  of  a  Court  of  Bankruptcy  or 
Sequestration  at  Leith,  and  of  the  local  Baron  Courts,  and  Courts 
of  Justice  of  the  Peace  throughout  the  country,  were  all,  except  the 
last,  transitory,  because,  although  for  the  most  part  wise,  they  were 
premature  reforms.  It  is  worthy  of  notice  that  while  the  Protector 
abolished  the  use  of  Latin  in  charters,  this  practice  was  renewed  at 
the  Restoration,^  and  only  finally  ceased  in  1847. 

Two  centuries  were  thus  required  to  accomplish  this  simple 
reform  which  the  usurper  effected  during  his  brief  rule  of  six 
years,  and  which  Lyndsay,  even  a  hundred  years  before,  had 
declared  to  be  necessary.  So  strong  is  the  conservative  tendency 
of  lawyers.  So  rare  is  the  union  of  the  foresight  of  the  reformer's 
eye  with  the  strength  of  the  reformer's  hand. 

After  the  Restoration  the  Parliament  of  Scotland  was  active  in 
legislation,  and  if  it  was  of  a  humbler  character  than  that  of 
Cromwell,  dealing  with  parts,  and  often  small  parts  of  the  law, 
iustead  of  its  whole  scope  and  method  of  administration,  the 
authors  of  this  legislation  may  at  least  claim  that  they  were 
piactically  successful  for  the  time,  while  Cromwell's  laws  serve 
only  as  an  example  to  the  future  of  the  fate  of  premature  reforms. 
The  commencement  was  made  of  the  legislation  which  conferred 

an  exclusive  jurisdiction  upon  the  local  Courts  to  the  great  relief 
1  A.  S.  1661,  c  73. 
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of  the  poorer  classes  although  afterwards  carried  to  excess,  by 
disallowing  advocations  the  ordinary  mode  of  appeal  to  the  Court 
of  Session  in  cases  below  the  value  of  200  merks.^ 

The  forms  of  procedure  in  all  the  Superior  Courts,  criminal  as 
well  as  civil,  were  much  improved  by  the  very  carefully  considered 
Act  concerning  the  regulation*  of  the  judicatories,  the  work  of  a 
Commission  issued  in  1670,  and  a  particular  abuse  was  checked 
somewhat  later  by  the  statutes  requiring  the  signature  of  inter- 
locutors.* The  extreme  length  of  the  long  negative  prescription 
of  forty  years,  which  had  already  been  curtailed  as  regards  mer- 
chants' accounts,  servants'  fees,  and  house-rents  by  the  Triennial 
Prescription  Act  of  1579,*  received  another  important  limitation 
by  the  Quinquennial  Prescription  Act  of  1669,*  which  applies 
to  all  bargains  relating  to  moveables  that  can  be  proved  by  wit- 
nesses, as  well  as  ministers'  stipends.  The  law  as  to  the  sub- 
scription of  deeds  was  amended  and  consolidated  by  the  statute,* 
of  which  Stair  was  the  author,  and  the  testing  clause  assumed  the 
form  so  familiar  to  Scottish  lawyera  that  it  may  seem  treason  in 
one  of  them  to  suggest  that  it  admits  of  simplification,  and  that 
the  unfortunate  sanction  of  the  practice  of  filling  it  up  ex 'post  facto 
sometimes  lends  itself  to  purposes  of  fraud.  The  system  of 
registration  for  the  purpose  of  publication,  to  which  the  Lord 
Clerk  Register  and  leading  lawyers  of  the  time  paid  close  attention, 
was  brought  to  singular  perfection  by  a  series  of  Acts,  especially  by 
one  which  made  the  priority  of  right43  in  land  depend  on  priority 
of  registration.' 

The  clumsy  rolls,  which  bad  grown  in  length  to  a  most  incon- 
venient size,  were  superseded  by  allowing  deeds  to  be  writt-en 
bookways,*  an  improvement  generally  followed,  which  makes  our 
Scottish  law  papers  more  easy  to  handle  than  the  cumbrous 
documents  miscalled  briefs  in  England. 

Careful  provision  was  made  to  protect  the  estates  of  pupils  and 
minors  by  requiring  their  tutors  and  curators  to  make  up  inventories.^ 

The  attachment  and  sale  of  land  for  debt  was  facilitated  and 
made  more  equitable  by  the  introduction,  first  by  the  Court  and  after- 
wards by  statute,  of  adjudication  in  place  of  appraising,^®  and  of  the 
process  of  judicial  sale."  The  forms  of  execution  against  moveable 
estate  were  in  like  manner  regulated.^^ 

The  Entail  Statute^*  may  be  looked  on  as  the  culmination  of  the 
legislation  of  the  last  Stewart  kings;  but  it,  as  already  noticed, 
only  clothed  with  definite  legal  sanction  the  clauses  already  in- 
vented by  lawyers.    Its  main  object  was  the  preservation  of  families, 

1  1663,  c.  9.  2  1672,  c.  16.  »  1686,  c.  3  ;  1693,  c.  18. 

*  1579,  c.  83.  ^  1669,  c.  9  ;  1686,  c.  14.  «  iggi^  c.  5. 

7  1681,  c.  11  ;  1685,  c.  38  ;  1686,  c.  19;  and  after  the  Revolution,  1693,  c.  13, 
14,  and  15  ;  1696,  c.  18  and  39  ;  1698,  c.  4. 

8  1686,  c.  17  ;  1696,  c.  15.       »  1672,  c.  2.       "  1672,  c.  19.       "  1681,  c.  17. 
lis  1661,  c.  51  ;  1672,  c.  8  (Arrestments);  1669,  c.  4  (Poindings).     "  1681,  c.  5. 
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a  leading  inclination  of  human  nature,  but  specially  strong  in 
Scottifih  human  nature,  and  this  inclination  was  stimulated  by  the 
difficulty  of  gratifying  it  in  such  revolutionary  times. 

The  great  work  of  Stair,  of  which  the  first  edition  was  published 
in  1681,  presents  us  with  the  sum  of  pure  Scottish  jurisprudence 
as  it  stood  at  the  close  of  tins  period ;  but  he  fortunately  survived 
to  include  in  the  second  edition,  which  appeared  twelve  yeais 
later,  some  of  the  effects  of  the  Bevolution  Settlement 

After  the  dose  of  the  seventeenth  century  it  becomes  dif&CMlt  to 
disentangle  what  is  English  or  British  from  what  is  Scottish  in  the 
histoiy  of  our  law,  for  &ough  it  continued  an  independent  develop*- 
meat  in  the  decisions  of  the  Courts  and  the  writings  of  legal 
authors,  its  foundations  as  well  as  its  superstructure  weiTe  sapped 
and  assailed  by  British  statutes,  by  Acts  of  the  British  Parliament 
appUcable  to  Scotland,  by  decisions  on  appeal  of  a  House  of  Lords 
until  recently  exclusively  composed  of  English  lawyers,  and  by  the 
indirect  influence  of  the  judgments  of  English  Courts.  That  it  has 
stood  this  protracted  siege  for  nearly  two  centuries  is  due  to  the 
excellence  of  the  principles  extracted  from  the  Boman  jurispru- 
dence, to  the  practical  common-sense  of  the  old  Scottish  statuteSi 
and  to  the  legal  learning  of  the  judges  of  the  Court  of  Session. 

When  the  union  of  the  la^ws  is  made,  as  made  it  must  be,  it 
ought  for  the  same  reasons  to  be  made  on  honourable  and  fair  terms. 

If  the  people  of  the  two  countries  are  wise,  as  when  the  crowns 
were  united  the  Scottish  monarch  ascended  the  British  tbrood, 
80  when  the  time  comes  for  the  union  of  the  laws,  many  principles 
and  some  parts  of  Scottish  jurisprudence  will  pass  into  the  future 
British  Code, 

Having  elsewhere  examined  the  Institutions  of  Stair  in  detail* 
it  is  here  only  necessary  to  mention  that  as  regards  the  system  of 
land  rights  being  founded  on  the  feudal  law,  they  have  become 
already  in  large  measure,  and  will  soon  be  almost  entirely  anti* 
quated. 

In  treating  of  particular  mercantile  contracts.  Stair's  treatise 
vas  necessarily  imperfect  from  the  first,  for  Scotland  was  not  then, 
as  it  has  become  since  the  Union,  an  important  commercial  country. 
Bat  with  the  law  of  the  family  relations  and  the  general  principles 
of  obligation  arising  from  contract  or  delict  it  is  otherwise,  and  the 
basis  of  this  part  of  the  law  of  Scotland,  although  a  go.od  deal 
modified  by  recent  statutes,  is  still  the  same  aa  it  was  at  the  close 
of  the  seventeenth  century,  and  as  it  is  described  by  Stair. 

{To  he  continued.) 
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NOTES  ON  THE  LAW  OF  FIEE  INSURANCE. 

IL   FIBS  IKSURAKGE  AS  A  CONTRACT  OF  INDBMNITT. 

We  have  seen  from  the  series  of  cases  ending  with  JSayner  v. 
Fresian  that  the  purchaser  of  a  property  burned  down  has  at 
common  law  no  right  to  a  share  of  the  insurance  money  obtained 
by  the  seller,  and  the  circumstance  that  the  seller  has  already  been 
indemnified  by  receipt  of  the  insurance  money  does  not  entitle  the 
purchaser  to  refuse  payment  of  the  price.  But  is  the  seller  entitled 
to  have  both  the  price  and  the  insurance  money  ?  Certainly  not 
This  follows  from  the  principle  that  fire  insurance  is  a  contract  of 
indemnity.  In  DarreU  v.  TObetts  (L  R  5  Q.  B.  Div.  (C.  A.)  560) 
Jjofd  Justice  Cotton  said  this  had  been  settled  in  the  case  of  The 
North  British  and  Mercantile  Irmtrance  Co.  v.  London  and  Liver- 
pool  and  Oloibe  Insurance  Co.  (L  R  5  Ch.  Div.  569),  a  case  decided 
in  1877.  In  truth  it  was  settled  a  very  long  time  ago.  Mr.  Bel], 
writing  in  1821,  says  (Commentaries  on  the  Law  of  Scotland,  i. 
621), ''  Insurance  against  fire  is  a  contract  by  which  .  .  .  the 
insurer  undertakes  to  indemnify  the  insured  against  all  losses  in 
his  house,  etc.,  by  means  of  accidental  fire."  And  in  works  of 
authority  like  Smith's  ''Leading  Cases"  (il  305,  eighth  edition), 
and  in  judgments  like  that  of  Mr.  Baron  Parke  in  DaJbjf  v.  The  India 
and  London  Life  Assurance  Co,  (15  C.  B.  365),  the  distinction  is 
drawn  between  life  insurance  policies  on  the  one  hand,  and  policies 
on  marine  risks  and  policies  of  insurance  against  fire  on  the  other, 
which  latter  are  said  to  be,  what  they  in  terms  purport  to  be,  con- 
tracts of  indemnity. 

If  the  seller  obtains  the  price,  or  is  otherwise  indemnified,  he 
cannot  sue  the  insurer.  But  so  long  as  the  purchase  money  has 
not  been  received,  the  seller  is  entitled  to  obtain  the  insurance 
money  from  the  insurance  office.  This  was  the  point,  and,  although 
the  import  of  the  case  has  sometimes  been  misstated,  the  only  point 
decided  in  Collingridge  v.  Corporation  of  Royal  Exchange  Assurance 
Association  (Nov.  23,  1877,  L  R  3  Q.  B.  Div.  173,  and  37  Law 
Times  Reports,  525).  In  that  case  the  Metropolitan  Board  of  Works 
served  the  plaintiff  with  a  notice  to  treat  in  respect  of  the  premises 
insured.  The  amount  of  compensation  was  fixed  by  the  umpire, 
the  plaintiff's  abstract  of  title  was  accepted  by  the  Board,  and  a 
draft  conveyance  was  being  prepared  when  the  premises  were 
injured  by  fire.  The  purchase  money  had  not  been  paid.  The 
plaintiff  was  held  entitled  to  the  insurance  money  just  as  if  the 
contract  of  sale  had  not  been  entered  into.  It  was  argued  on 
behalf  of  the  insurance  company  that  the  plaintiff  neither  had  nor 
could  suffer  damage ;  the  purchasers,  it  was  said,  being  a  public 
body,  were  primd  facie  solvent,  and  if  the  case  had  gone  to  a  jury, 
it  would  have  been  proved  that  the  purchasers  both  could  and 
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would  paj.  The  Conrt,  in  effect,  held  thej  could  not  go  upon 
that  Mr.  Justice  Mellor  said,  "  Whether  when  he  [the  vendor] 
recdyes  this  money,  supposing  that  the  defendants  [the  insurance 
company]  do  not  choose  to  reinstate  the  premises,  he  will  become 
trastee  of  it  for  the  Board  of  Works  [the  purchasers]  is  another 
question,  but  I  do  not  see  why  the  unexecuted  baigain  between 
him  and  the  Board  can  affect  his  right  to  recover/'  And  then  the 
leaned  judge. proceeded  to  say,  ''If  it  were  otherwise  he  would 
safer  great  inconvenience,  and  would  have  to  rely  on  the  solvency 
of  the  purchaser  of  his  property,  and  though  in  the  present  case 
the  purchaser  is  a  powerful,  corporation,  and  there  is  no  reason  to 
doubt  that  the  purchase  money  will  be  paid,  this  is  a  mere  accident 
which  ought  not  to  interfere  with  his  right  to  take  measures  for 
the  protection  of  his  security.  The  defendants  are  quite  mistaken 
in  supposing  that  they  have  only  to  pay  the  plaintiff  the  amount 
of  the  lose  whidh  as  between  him  and  third  persons  he  may 
ultimately  sustain/'  Mr.  Justice  Lush  remarked,  "As  for  the 
sale  to  the  Board  of  Works,  that  may  never  take  place  at  all ;  and 
whether  in  the  event  of  the  sale  being  completed,  the  plaintiff  may 
be  a  trustee  for  the  Metropolitan  Board  of  Works,  is  a  question 
which  has  nothing  to  do  with  the  present  case." 

In  GoUingridge*8  case  the  question  was  mooted  whether  the 
vendor,  if  he  received  the  insurance  money,  would  hold  it  as 
trustee  for  the  purchaser  in  the  event  of  the  conveyance  being 
completed  and  the  purchase  money  paid.  In  that  case  it  was  not 
nec(»saiy  to  decide  the  question.  But  it  is  clear  that  the  vendor 
in  such  a  case  is  not  a  trustee  for  the  purchaser,  who  has  (except 
as  in  virtue  of  the  provisions  of  the  Metropolitan  Buildings  Act) 
no  claim  against  either  the  vendor  or  the  insurance  company,  there 
being  as  regards  the  insurance  no  privity  of  contract  between 
him  and  them.  This  is  decided  by  the  above-cited  case  of  Bayner 
V.  PtesUm  (L  R  14  Ch.  Div.  297)  and  the  authorities  on  which  it 
is  founded. 

Where  the  insured  has  a  right  of  redress  against  a  person  whose 
negligence  or  misconduct  has  been  the  cause  of  the  damage,  or  who 
is  under  an  obligation  to  rebuild,  he  has  a  double  remedy ;  he  may 
make  his  claim  against  either  the  insurers  or  the  person  primarily 
liable.  But  if  he  elects  to  sue  the  insurers,  and  gets  the  loss  made 
good  by  them,  it  follows  from  the  principle  that  fire  insurance  is 
a  contract  of  indemnity,  that  the  insurers  are  entitled  to  enforce 
the  remedies  of  the  insured,  and  indeed  are  entitled  to  use  the 
name  of  the  insured  in  an  action  against  the  wrong-doer  or  other 
peison  liable  to  recover  the  money  which  they,  the  insurers,  have 
paid  The  insurers  are  regarded  as  sureties  who  are  entitled  to  all 
the  remedies  and  securities  of  the  insured,  and  to  stand  in  his 
shoes.  The  leading  case  on  this  subject  is  Mason  v.  Sainsbury 
(2  Park,  969),  where  the  house  of  the  plaintiff  was  demolished  in 
the  Lord  Geoige  Gordon  riots  of  1780;  and. the  insurer,  who  had 
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made  good  the  damage,  was  held  entitled  in  the  ownei^s  name  ta 
bring  an  action  against  the  hundred  under  the  Riot  Act  9  Greo.  I.  a 
22.  A  similar  decision  was  given  in  Clark  v.  InhabUatUs  o/Blythinf 
(2  B.  and  G.  254),  in  which  case  stackis  of  hay  had  been  maliciously 
set  on  fire.  A  decision  to  the  same  effect  was  given  in  Aldridge 
V.  Great  Western  BaUway  Co.  (3  M.  and  O.  515),  which  was  an 
action  against  a  railway  company  to  recover  the  value  of  property 
set  on  fire  by  sparks  from  the  company's  locomotives. 

Another  consequence  of  the  principle  that  fire  insurance  is  a 
contract  of  indemnity  is,  that  if  after  the  insurer  has  chosen  to 
make  his  claim  against  the  insurance  company,  and  has  received  the 
insurance  money,  another  party  is  found  to  be  the  party  primarily 
liable  for  the  damage,  and  compensation  is  made  by  him,  the 
insurer  who  has  paid  the  insurance  money  is  entitled  to  have 
repetition  of  it,  or  so  much  as  remains  of  it  after  paying  any 
difference  which  may  exist  between  the  compentetion  money  and 
the  loss.    This  was  decided  in  the  comparatively  recent  case  of 
Darrdl  v.  Tibbetts  (1880,  supra).      In  that  case  premises  were 
held  under  a  contract  of  lease,  containing  a  covenant  to  repair 
"  except  casualties  by  fire,"  etc.,  but  the  lessee  was  liable  in  the 
case  of  an  explosion  of  gas.      The  Corporation  of  Brighton,  in 
repairing  the  streets,  made  use  of  a  steam-roller,  the  weight  of 
which  broke  the  gas-pipes  under  the  street  and  caused  an  escape 
of  gas,  and  an  explosion  took  place  in  the  demised  premises  which 
did  serious  damage.     The  premises  were  insured  by  the  lessor, 
who  received  £750  from  the  insurance  company  in  respect  of  the 
damage.    An  action  was  brought  against  the  corporation  in  name 
of  the  lessee,  the  result  of  which  was  that  the  corporation  had  to 
pay  a  sum  as  compensation  for  the  damage  to  the  lessee,  who 
thereupon,  in  performance  of  the  stipulation  in  the  covenant, 
repaired  the  premises.    When  the  insurance  company  ascertained 
that  the  premises  had  been  repaired  they  demanded  the  return  of 
the  £750.    This  demand  was  refused,  and  an  action  for  the  sum 
was  raised.     The  Court  of  Appeal,  differing  from  the  learned 
judge  in  the  Queen's  Bench  Division,  held  that  the  insurance 
company  was  entitled  to  have  the  insurance  money  returned.     To 
us  the  case  seems  remarkably  clear.      If  the  lessor  had   been 
entitled  to  retain  the  £750  after  getting  the  premises  repaired 
under  the  covenant  by  the  lessee,  he  would  have  been  a  profiter 
by  the  explosion,  and  the  doctrine  of  fire  insurance  being  a  con- 
tract of  indemnity  would  have  been  thrown  to  the  winds.     Lord 
Justice  Brett,  in  the  Court  of  Appeal,  gives  a  very  lucid  explana- 
tion of  the  case,  and  also  of  the  law  on  the  subject.     He  said,  "  If 
the  tenants  had  not  repaired  the  damage,  and  had  declined  ta  do 
so,  the  insurance  company  would  have  been  bound  to  pay  the 
landlord,  who  had  insured  with  them,  but  would  have  had  a  right 
to  bring  in  his  name  an  action  i^inst  the  tenants,  and  recover 
from  these  tenants  what  they  have  paid  to  the  landlord;  in  other 
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Iroids,  a  policjr  of  fire  insTnance  is  a  contract  of  indemmty  similar 
to  that  which  is  contained  in  a  policy  of  marine  insurance."  The 
case  of  the  Ifarth  British  and  Mercantile  Insurance  Co.  v.  London^ 
Liverpool,  and  Olobe  Insurance  Co. "  seems  to  me  to  show  that  if  the 
kodloid  had  sued  the  tenants  before  he  received  payment  from 
the  insnianoe  company,  he  must  have  recovered  from  them,  for  it 
would  have  been  no  answer  by  the  tenants  that  the  landlord  was 
insured.  That  case  seems  to  me  also  to  decide  this,  that  if  the 
landlord  had  recovered  damages  from  the  tenants  equivalent  to  the 
injury  done  to  him  by  the  refusal  of  the  tenants  to  repair,  he  could 
not  flifcerwards  sue  the  insurance  company.  The  landlord  was  paid 
by  the  insurance  company  at  a  time  when  they  could  not  resist  bis 
^mand,  as  they  were  bound  by  their  contract  to  pay.  Afterwards 
the  Corporation  of  Brighton,  by  whose  negligence  the  mischief 
happened,  paid  the  amount  of  damage  to  the  defendant's  house,  and 
this  amount  was  expended  in  making  good  the  damage.  I  think, 
however,  that  the  case  stands  in  the  same  position  as  if  the  tenants 
had  executed  the  repairs  with  their  own  moneys. 

**  The  question  now  arises  whether  the  insurance  company,  who 
paid  the  money  to  the  landlord  at  a  time  when  they  were  obliged 
to  pay  by  virtue  of  their  contract,  can  recover  it  back  because  the 
tenants  have  done  that  which  they  could  not  avoid  doing ;  if  they 
had  not  repaired,  they  must  have  paid  damages  to  the  landlord.  If 
the  company  cannot  recover  the  money  back,  it  follows  that  the 
landlord  will  have  the  whole  extent  of  his  loss  as  to  the  buildings 
made  good  by  the  tenants,  and  will  also  have  the  whole  amount  of 
that  loss  paid  by  the  insurance  company.  If  that  is  so,  the  whole 
doctrine  of  indemnity  would  be  done  away  with;  the  landlord 
would  be  not  merely  indemnified,  he  would  be  paid  twice  over. 

"  The  landlord  is  liable  on  another  ground  also.  The  doctrine  is 
well  established  that  where  something  is  insured  against  loss  either 
in  a  marine  or  a  fire  insurance  policy,  after  the  insured  has  been 
paid  by  the  insurers  for  the  loss,  the  insurers  are  put  in  the  place 
of  the  insured  with  regard  to  every  right  given  to  him  by  the  law 
respecting  the  subject-matter  insured,  and  which  contract  is  affected 
hy  the  loss  or  safety  of  the  subject-matter  insured  by  reason  of  the 
peril  insured  against  So  that  immediately  after  the  insurance 
company  had  paid  the  landlord,  they  were  put  in  his  place  with 
regard  to  the  contract  to  rebuild,  which  was  a  contract  respecting 
the  subject-matter  insured,  that  is,  the  building,  and  which  contract 
was  aflbcted  by  the  safety  or  the  loss  of  that  building  by  reason 
of  the  explosion,  which  was  a  peril  insured  against;  and  therefore 
they  are  to  be  subrogated  or  to  be  put  in  the  place  of  the  landlord 
with  regard  to  his  rights :  they  might  have  sued  in  his  name  if 
the  tenants  had  not  repaired,  amd  when  the  tenants  have  repaired, 
the  insurance  company  are  to  have  the  benefit  of  these  repairs." 

This  reasoning  applies  to  the  case  where/as  in  Bayrier  v.  Preston, 
the  seller  obtains  the  insurance  mon^y  and  afterwards  obtains  the 
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purchase  money.  In  such  a  case  the  insurance  company  wocild 
be  entitled  to  demand  repetition.  The  seller  would  therefore  be 
virtually  a  trustee,  not,  as  has  been  argued,  for  the  purchaser,  but 
for  the  insurance  company. 

A  person  insured  whose  property  suffers  damage  may,  as  we  have 
seen,  elect  to  proceed  against  either  the  insurance  company  or  the 
party  who  has  caused  the  mischief,  or  is  otherwise  primarily  and 
directly  liable.  The  insured  has,  in  short,  two  strings  to  his  bow» 
and  he  may  choose  either.  But  if  he  chooses  to  proceed  in  the  first 
instance  against,  not  the  insurance  company,  but  the  other  person 
liable  or  alleged  to  be  liable,  the  insurance  company,  though  they 
have  a  very  material  interest  in  the  success  of  the  action,  cannot 
interfere  with  the  insured  in  the  conduct  of  the  action ;  he,  how- 
ever, being  responsible  if  he  misconducts  it,  and  consequently  loses 
his  remedy  against  the  obligant,  whom  he  has  selected  in  the  first 
instance.  In  the  case  of  The  Commercial  Union  Assurance  Co.  v. 
Lisfer  (L.  R  9  Cb.  App.  483)  the  owner  of  a  mill  had  insured  it 
against  fire,  but  not  to  its  full  value.  The  mill  was  burned  through 
the  negligence,  it  was  alleged,  of  the  servants  of  a  municipal 
corporation.  An  action  was  brought  by  the  millowner  for  compen- 
sation for  the  damage.  Eleven  insurance  companies  filed  a  bill  in 
the  suit,  praying  for  a  declaration  that  they  were  entitled  to  the 
benefit  of  any  right  of  action  vested  in  the  millowner,  and  that  he 
might  be  restrained  from  prosecuting  his  action  otherwise  than  for 
the  whole  amount  of  damage,  and  might  further  be  restrained  from 
refusing  to  allow  the  companies  to  use  his  name  for  the  purpose  of 
any  proceedings  against  the  corporation.  The  latter  part  of  the 
proposal  does  seem  rather  audacious.  One  would  think  that  in 
the  first  instance  at  least,  and  when  matters  are  entire,  a  man  has 
a  better  right  to  the  use  of  his  own  name  than  anybody  else  has. 
And  certainly  it  seems  a  very  strange  process  of  law  to  ask  an 
interdict  to  restrain  a  man  from  refusing  to  allow  his  name  to  be 
used.  Suppose  the  application  had  been  granted,  what  would  have 
resulted?  The  millowner  would  not  and  could  not  have  refused,  but 
would  his  non-refusal  per  se  have  given  the  insurance  companies 
right  to  use  his  name?  Would  his  mere  inaction  have  given  them 
an  active  right  ?  The  plaintiff  undertook  to  sue  for  the  whole 
amount  of  the  damage,  in  consequence  of  which  the  Court  did  not 
require  to  give  any  opinion  upoii  that  part  of  the  subject.  In  re- 
gard to  the  other  points  the  Court  of  Appeal  held  that  the  mill- 
owner  must  be  allowed  to  conduct  the  action  without  interference 
by  the  insurers,  but  that  if  in  the  conduct  of  the  action  he  did 
anything  inconsistent  with  his  duty,  whatever  that  might  be  (and 
what  that  was,  the  Court  remarked,  would  have  to  be  determined 
at  the  hearing  of  the  cause),  he  would  have  to  make  good  any  loss 
thereby  incurred. 

In  the  Court  below  the  Master  of  the  Bolls  (Sir  George  Jessel) 
had  said,  *'  The  insurance  company  or  companies  is  or  are  willing 
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to  pay  the  amount  of  the  insurance,  and  they  say  that  having  paid 
that  amount  (they  pay  of  course  by  way  of  indemnity),  if  the 
assured  obtains  from  the  Corporation  of  Halifeix  a  sum  larger  than 
the  difference  between  the  amount  of  the  insurance  and  the  amount 
of  the  loss,  he  is  a  trustee  for  that  excess  for  the  insurance  com- 
pany or  companies,  a  proposition  which  I  take  to  be  indisputable. 
Bat  then  they  want  to  go  further,  and  they  assert  that  in  such  a 
case  the  insured  person  though  entitled  to  bring  an  action  for  the 
loss  he  has  sustained,  is  not  entitled  to  be  master  of  that  action ; 
and  they  assert  that  though  he  is  acting  band  fide,  he  is  not  entitled 
to  compromise  that  action  or  to  do  anything  else  without  their 
assent    I  can  find  no  ground  whatever  for  such  a  suggestion." 

In  the  Court  of  Appeal  Lord  Justice  James  said,  in  reference  to 
the  latter  of  these  questions,  the  right  of  the  insurance  companies 
to  interfere  in  the  conduct  of  the  action,  "  At  present  the  plain- 
tiff in  the  action  against  the  corporation  is  himself  domirms  litis, 
subject  to  a  liability  to  answer  in  this  Court  for  anything  which, 
upon  the  hearing  of  the  cause,  should  be  shown  to  be  a  breach  of 
some  equitable  obligation,  or  a  violation  of  some  equitable  duty 
which  has  been  cast  upon  him  by  reason  of  the  circumstances  of 
the  case." 

On  the  other  point,  the  question  whether  the  insured,  if  he 
obtained  from  the  corporation  a  sum  larger  than  the  difference 
between  the  amount  of  the  insurance  and  the  amount  of  the  loss, 
would  be  a  trustee  for  that  excess  to  the  insurance  companies, 
Lord  Justice  James  expressed  himself  with  more  caution  than  the 
Master  of  the  Holla  He  refrained  from  deciding  the  matter  until 
it  came  before  him  for  decision.  "  If  I  were  to  put  the  defendant 
under  any  restriction  about  compromising  or  anything  of  that  kind, 
it  would  be  determining  the  whole  case  and  deciding  that  he  is  a 
tnistee  for  the  insurance  companies.  That,  however,  is  a  matter 
not  to  be  determined  on  this  interlocutory  application,  and  I  can- 
not now  say  that  he  is  a  trustee  in  such  a  way  that  he  is  to  be 
deprived  of  bis  own  free  action  with  respect  to  a  matter  in  which 
he  is  personally  and  largely  interested.  Then  the  Master  of  the 
Ikolls  in  the  course  of  his  judgment  threw  out  an  observation,  that 
if  the  defendant  compromises  he  must  compromise  band  fide  ;  but 
what  that  is  the  Master  of  the  Bolls  has  not  determined,  and  I  do 
not  determine." 

We  have  seen  that  when  a  house  or  other  building  is  conveyed 
daring  the  currency  of  a  policy  of  insurance,  and  the  building  is 
bum^  down,  all  benefit  under  the  policy  is  lost  unless  the  policy 
lias  been  specially  assigned.  The  purchaser  cannot  claim  the 
insurance  money  either  from  the  insurance  company  or  from  the 
vendor  when  the  vendor  has  managed  to  obtain  the  insurance 
money,  because  he  is  no  party  to  the  policy.  The  vendor  cannot 
claim  the  insurance  money,  because  if  he  obtains  the  purchase 
money  he  suffers  no  loss  for  which  he  requires  to  be  indemnified. 
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The  ooniseqnexicid  is  that  it  is  the  iiistiTaiice  cbmpaiij  who  profits. 
The  same  kind  of  thing  happens  in  a  case  where  the  tenant  is 
under  a  covenant  to  repair,  as  in  DarrM  v.  TMetts.  In  that  case 
the  tenant  no  doubt  had  recoarse  against  the  corporation,  which 
was  in  fault  But  the  damage  might  have  been  merely  acci- 
dental, and  the  tenant  would  have  no  wrong-doer  to  fall  back 
upon.  It  does  seem  inequitable  that  the  insurance  campany 
which  has  pocketed  the  premiums  paid  on  account  of  a  certain 
risk  should  escape  scot-free  when  the  loss  has  occurred  in  contem- 
plation of  which  they  have  been  paid.  It  does  seem  inequitable 
that  the  company  should  reap  advantage  from  the  inadvertency  of 
not  attending  to  the  formality  of  obtaining  an  assignation  to  the 
policy,  an  act  or  omission  in  which  the  company  take  no  part. 
No  doubt  a  partial  remedy  is  provided  by  the  Act  14  Geo.  III.  c  7, 
sec.  83.  But  if  this  provision  is  a  right  one,  why  should  not  its 
operation  be  extended?  Why  should  the  remedy  be  so  limited 
and  so  accidental  and  precarious  in  its  application?  It  is  only 
after  a  distinct  request  to  the  insurance  company  by  the  peraoii 
interested  in  or  entitled  to  the  buildings  before  the  insurance 
money  has  been  paid  over  to  the  policyholder,  that  the  person  so 
interested  in  the  property  can  avail  himself  of  the  remedy  provided 
by  the  statute.  But  the  purchaser  or  other  person  interested  may 
not  happen  to  be  aware  that  the  property  has  been  insured.  OV 
he  may  not  happen  to  know  that  this  statutory  remedy  exists  at 
alL  If  he  does  know  of  its  existence,  most  certainly  his  knowledge 
has  not  been  obtained  from  any  Scottish  legal  treatise.  Or  suppose 
he  does  become  aware  that  there  is  an  insurance  over  the  property, 
or  that  there  is  such  a  provision  in  the  statute,  his  knowledge 
may  come  too  late  to  be  of  any  value  to  him.  We  think  the 
law  should  be  altered  so  as  in  all  cases,  whether  there  is  a  special 
assignation  or  not,  to  make  the  policy  inure  to  the  purchaser, 
care  of  course  being  taken  to  provide  some  safeguard  which  will 
secure  the  seller's  right  to  the  purchase  money.  Such  an  alteration 
would  of  course  make  the  insurance  companies  liable  in  a  few  cases 
in  which  they  are  not  liable  at  present  But  why  not  ?  Seceiving 
the  premiums,  it  is  only  fair  that  they  should  be  liable  for  the 
risk. 


DIRLETON'S  DOUBia 

Dibleton's  Doubts  may  be  said  to  rank  as  one  of  the  minor  clas- 
sics of  Scottish  legal  hteratura  The  worik  never  seems  to  have 
reached  a  second  edition,  nor  is  it  to  be  found  in  any  other  form 
than  that  of  the  folio  of  1698,  the  full  title  of  which  is  as  follows : 
"  Some  Doubts  and  Questions  in  the  Law,  especially  of  Scotland,  as 
also  some  Decisions  of  the  Lonla  of  Oouncil  and  Seaedon :  collected 
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and  obse^ed  by  Sir  John  Niabet  of  Dirletdn,  Advocate  to  King 
Charles  11.  To  which  is  added  an  Index  for  finding  the  principal 
matters  in  the  said  Decisiona  Edinfafui^h:  Printed  by  George 
Hosman,  land  are  to  be  sold  at  Ins  shop  in  the  Parliament  Closs, 
Anno  Dona.  M.DC.xcvnL"  Probably  the  work  had  at  the  time  a 
good  sale.  It  may  be  had  even  at  the  ptesent  day  for  a  very 
modest  snm ;  a  copy  in  good  preservation,  with  the  fine  portrait  of 
the  author,  wiU  cost  the  purchaser  3& 

The  work  is  a  posthumous  one,  possibly  never  intended  for  pub- 
licati(»i  by  its  author.    It  saw  the  light  under  the  editorship,  we 
believe,  of  Sir  William  Hamilton  of  Whitelaw,  who  in  a  brief  pre- 
face says,  "  His  [iDirleton's]  long  practice  and  profound  knowl^ge 
in  our  laws  gave  the  rise  to  the  following  doubts  and  questions, 
which  if  he  had  lived  he  would  have  answered  and  cleared,  as  he 
has  done  many  of  them,  to  the  great  satisfaction  of  our  ablest 
lawyers,  and  great  improvement  of  our  law."    Of  the  Decisions 
which  are  printed  and  form  one  volume  with  the  Doubts  the 
editor  says,  "  The  Decisions  are  what  his  leisure  from  public  office 
could  allow  him  to  observe,  and  were  ever  thought  so  succinct  and 
judicious  that  most  lawyers  were  at  pains  to  cause  copy  them  from 
the  common  manuscripts,  though  neither  full  nor  correct,  which 
now  in  the  printing  is  carefully  helped."    The  "  sole  privilege  of 
printing  and  selling"    this  work,  granted  to  Greorge    Mosman, 
stationer,  burgess  of  Edinburgh,  for  the  space  of  nineteen  years, 
is  dated  at  ^inburgh  16th  July  1697,  and  extracted  by  Gilbert 
Elliot,  the  founder  of  the  Minto  family,  and  then  clerk  to  the 
Privy  Council    Both  Hamilton  and  Elliot  were  men  of  note  in  their 
day    The  former  was  called  to  the  Bar  in  1664,  and  is  said  to  have 
been  the  first  candidate  who  underwent  a  public  examination  in 
civil  law.    He  was  one  of  King  William's  judges,  taking  his  seat 
as  Lord  Whitelaw  in  1693.    f'rom  October  1704  until  his  death 
in  December  of  that  year  he  held  the  office  of  Lord  Justice-Clerk. 
If  we  are  to  attach  any  weight  to  Jacobite  authorities,  the  char- 
acter of  this  judge  was  far  from  good,  and  according  to  the  Soot- 
tish  Pasquils,  when  he  was  called  from  the  Court  of  Session  it  was 
to  take  bis  place  upon  that  bench  which  we  associate  with  the 
name  of  Rhadamanthus.    Gilbert  Elliot  was  a  noted  Whig,  origi- 
nally a  writer  in  Edinburgh,  and  before  he  could  be  called  to  the 
Bar  had  to  obtain  a  remission  of  a  sentence  of  high  treason  pro- 
nounced against  him  as  accessary  to  the  rebeUion  of  1679.    The 
revolution  brought  prosperity  to  Elliot,  who  was  knighted,  made 
clerk  to  the  Privy  Council,  and  finally  was  appointed  a  Lord  of 
Session  and  of  Justiciary.    In  his  earlier  days,  while  a  writer,  he 
had  acted  as  Bg^nt  for  a  persecuted  minister  of  the  name  of  Yeitch, 
and  seems  to  have  obtained  no  small  fame  in  this  capacity.    Both 
lived  to  enjoy  their  rewards,  and  the  judge  was  wont  to  say  to  his 
quondam  client,  when  he  visited  him  in  the  snug  living  of  Dum- 
fries, "Ah,  Willie,  Willie,  fa;ad  tt  no  been  for  me  the  pyets  had 
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been  pyking  yere  pate  on  the  Nether  Bow  Port;"  when  the  minis* 
ter  would  reply,  "  Ah,  Glbbie,  Gibbie,  had  it  no  been  for  me  ye 
would  ha'e  been  yet  writing  papers  for  a  plack  the  pag&" 

But  we  must  refer  now  to  our  author  himself.  This  St.  Thomas 
of  Scottish  lawyers  was  the  son  of  Patrick  Nisbet  of  Eastbank, 
apparently  the  founder  of  the  family,  who  was  admitted  a  Lord  of 
Session  in  1636.  His  mother  was  one  of  the  Graigs  of  Riccarton. 
Called  to  the  Bar  three  years  before  his  father  was  promoted  to  the 
Bench,  he  was  made  Sheriff  of  Edinburgh  in  1639,  and  in  1664  was 
appointed  to  the  somewhat  incongruous  offices  of  Lord  of  Session 
and  Lord  Advocata  As  he  was  public  prosecutor  until  1677,  it 
may  be  easily  imagined  that  he  has  not  wanted  detractors.  In  the 
pages  of  Kirkton  and  Wodrow  he  figures  unfavourably.  The  former 
says,  "About  this  time  Sir  John  Nisbet  was  made  Advocate  in 
place  of  Fletcher,  a  man  of  far  more  dangerous  temper;  for  money 
might  sometimes  have  hired  Fletcher  to  spare  blood,  but  Nisbet 
was  always  so  sore  afraid  of  losing  his  own  great  estate,  he  could 
never  in  his  own  opinion  be  officious  enough  to  serve  his  cruel 
masters."  Wodrow  relates  a  story  which,  if  true,  is  sufficient  to 
render  his  memory  for  ever  hateful  We  shall  give  it  in  Mr. 
Wodrow's  own  worda  It  was  in  the  case  of  a  Mr.  Robert  Gray, 
examined  before  a  committee  of  CounoiL  His  answers  not  being 
satisfactory,  "  the  advocate  [Dirleton]  urged  him  to  swear  upon  his 
declaration.  This  he  fiatly  refused  as  contrary  to  all  reason  and 
law  that  a  person  should  swear  in  such  a  case  as  this.  When  the 
King's  Advocate  finds  him  positive,  he  steps  forward  to  him ;  and 
after  some  pretended  frankness  and  familiarity  in  further  dealing 
with  him,  he  takes  his  ring  from  off  his  hand,  telling  him  he  had 
use  for  it ;  and  within  a  little  sends  it  with  a  messenger  of  his  own 
to  Mrs.  Gray,  ordering  the  bearer  to  acquaint  her  that  her  husband 
had  discovered  all  he  knew  as  to  the  Whigs,  and  the  ring  was  sent 
her  as  a  token  that  she  might  do  the  same,  and  so  she  is  brought 
before  the  committee.  Upon  this  the  poor  woman  discovers  more 
than  her  husband  had  done.  When  Mr.  Gray  got  notice  how  his 
wife  had  been  abused  with  his  ring,  and  what  followed  thereupon, 
he  took  it  most  heavily,  sickened,  and  in  a  few  days  dies,  leaving 
his  death  upon  this  way  of  treating  him" 

But  it  is  to  be  hoped  that  posterity  will  not  form  an  impression 
of  the  characters  of  Mr.  Gladstone  or  Mr.  Forster  from  the  diary 
of  Mr.  Pamell,  or  even  the  forthcoming  volumes  of  Mr.  Justin 
McCarthy's  history.  It  cannot,  however,  be  denied  that  the  Lord 
Advocate  of  that  day  must  of  necessity  have  been  involved  in  many 
shady,  not  to  say  discreditable,  transactions.  He  was  too  active 
and  important  a  member  of  the  wretched  Scottish  government  to 
keep  himself  wholly  undefiled.  It  is  ever  to  be  regretted  that  men 
of  such  ability  and  good  qualities  as  Sir  George  Mackenzie  and 
Sir  John  Nisbet  should,  from  worldly  and  selfish  motives,  have 
allowed  themselves  to  become  the  tools  of  oppressora 


DIttLETON'S  DOUBTS.  13^ 

'  As  a  scholar  and  lawyer  Nisbet  was  certainly  an  ornament  of  the 
profession  in  which  he  held  so  prominent  a  place.  Mackenzie  thus 
desoibes  him  as  a  pleader,  "Opposuit  ei  (Gilmorio)  providentia 
Nisbetnm ;  qui  summa  doctrina  consummataque  eloquentia  causas 
agebat,  ut  jostitiae  scalsd  in  sequilibrio  essent;  nimia  tamen  arte 
semper  ntens  artem  suam  suspectam  reddebat  Quoties  ergo  con- 
flixenint,  penes  Gilmorium  gloria,  penes  Nisbetum  palma  f uit ; 
qaoniam  in  hoc  plus  artis  et  cultus  in  illo  plus  natursB  et  virium." 

Bishop  Burnet  tells  us  that  he  was  a  great  Greek  scholar,  and 
there  is  an  anecdote  preserved  which  indicates  at  once  his  love 
of  that  language  and  his  great  wealth.  It  is  said  by  Forbes  that 
''at  the  burning  of  his  house  Lord  Dirleton  lost  a  curious  Greek 
manuscript  written  with  his  own  hand,  for  recovery  whereof  he 
offered  £1000  sterling  to  any  person  that  would  restore  it" 

In  the  course  of  his  public  career  he  seems  to  have  made  enemies 
more  powerful  than  the  unfortunate  Covenanters,  and  was  obliged 
to  resign  his  offices  in  1677.  Ten  years  later  he  died  at  the  age  of 
seventy-eight.  Burnet  has  described  him  as  "a  person  of  great 
int^ty,  only  he  loved  money  too  much,  but  he  always  stood  firm 
to  the  law." 

The  fact  that  the  ''  Doubts  "  were  published  under  the  editorship 
of  a  Whig  lawyer,  and  at  a  time  when  the  name  of  Sir  John  Dirleton 
most  have  been  far  from  popular,  is  in  itself  perhaps  a  proof  of  the 
value  then  attached  to  the  work  itself.  The  name  "  Doubts," 
although  applicable  to  much  which  the  book  contains,  hardly 
conveys  a  fair  impression  of  the  whole  contents.  While  in  some 
cases  a  doubt  is  suggested  and  no  solution  attempted,  in  others  an 
answer,  which  evidently  settles  the  matter  in  the  writer's  mind,  is 
given;  and  a  third  class  consist  merely  of  statements  of  the  law, 
frequently  from  foreign  sources. 

The  great  majority  of  the  points  raised  are  of  merely  antiquarian 
interest  Some  call  to  mind  historical  facts  then  recent  Thus 
under  Oaih  of  Coronation  the  question  is  stated,  "If  what  is 
required  and  promised  by  the  king  at  the  time  of  his  coronation  be 
understood  to  be  conditiones  regni,  so  that  the  same  not  being 
fulfilled,  the  people  is  free  ? "  It  was  certainly  necessary  that  the 
King's  Advocate  should  have  an  answer  to  such  a  question,  seeing 
that  Charles  II.  had  at  his  coronation  accepted  the  Covenant 
presented  to  him,  and  had  certainly  failed  to  govern  in  accordance 
with  its  principles.  The  answer  is  just  what  we  might  expect  from 
the  Crown  Office  officer  of  that  day.  ''  These  are  not  conditiones 
^ther  suspensiiHB  or  resobUiva,  but  modus  regnandi:  and  albeit 
modus  ought  to  be  fulfilled,  and  subjects  who  are  under  a  coercive 
power  may  be  urged  to  observe  the  same,  yet  a  prince  who  is 
subject  to  no  higher  power  rdinquitur  religioni  juramenti  and  Deum 
tolum  habet  uUorem*'  In  other  words,  where  a  king  and  his  people 
n^ake  a  bargain,  the  people  are  bound,  the  king  is  frea  The 
illustrations  which  he  gives  in  support  of  his  opinion  will  hardly 
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convince  the  reader  in  these  days.  There  is  the  case  of  a  &theT 
bound  not  to  provoke  or  wrong  his  children,  and  "  yet  if  he  do 
otherways  the  relation  is  not  taken  away;"  and  of  a  husband  or 
wife  who  is  still  bound  by  the  marriage,  although  there  may  be  a 
failure  to  comply  with  the  stipulation  of  mutual  duty  implied  in 
the  married  stata  Under  the  head  of  Conftssion  by  Criminals  he 
puts  this  question,  "  If  a  confession  be  emitted  and  signed  before 
the  judge  in  the  Criminal  Court,  may  the  panel  retract  and  not 
adhere  to  it  before  the  Assize,  so  that  the  inquest  cannot  prooeed 
on  it  as  an  evidence  and  clear  probation  ? "  This  question,  or  some- 
thing like  it,  had  been  raised  in  a  famous  criminal  trial  of  the  day, 
that  of  Mitchell  for  shooting  at  the  Bishop  of  Orkney.  Mitchell, 
under  a  promise  of  his  life,  given,  if  we  mistake  not,  by  the  Chan- 
cellor, confessed  his  guilt  to  the  Privy  Council,  but  afterwards,  when 
remitted  to  the  bar  of  the  Justiciary  Courts  he  tendered  a  plea  of 
not  guilty.  Archbishop  Sharp's  connection  with  this  case  is  well 
known ;  it  probably  had  the  result  of  hastening  that  prelate's  tragic 
doom. 

There  are  points  raised  which  remind  us  of  the  state  of  Scotiand 
at  that  tima  Thus  under  Lawburrowa  for  Burghs  there  is  the 
question,  "  If  a  burgh  be  lyable  to  find  lawburrows  for  their  bur- 
gesses?" Under  Militia^  "The  gentiemen  that  went  out  in  a 
troup  in  the  late  expedition  having  been  at  charges  for  a  banner, 
trumpet,  and  coat,  etc.,  quoBrUur,  if  the  said  charges  may  be  laid 
upon  the  whole  shire  ? "  This  latter  question  is  answered  in  the 
negative.  The  following  were  doubtless  suggested  by  the  residence 
of  Scotchmen  abroad  for  political  reasons :  "  A  native  living  abroad, 
and  being  Popish,  and  going  to  the  Mass  where  he  liveth,  qwrUur, 
whether  he  forefaulteth  his  estate  in  Scotland  ?  Item,  If  he  inter- 
commime  there  with  persons  forefaulted  in  Scotiand,  whether  he  be 
lyable,  as  having  contravened  the  law  of  Scotland;  so  that  if  he 
have  any  estate  in  Scotland  it  may  be  affected  ?  If  a  prince  may 
command  a  subject  living  abroad  under  his  enemy  to  retire  and 
come  home  ?  And  if  he  disobey,  may  he  be  proceeded  against  and 
be  divested  of  any  fortune  and  liberty  competent  to  him  as  a 
native  ? "  Other  questions  illustrate  the  restrictions  tiien  imposed 
upon  the  admission  of  evidence.  It  is  asked,  "  Whether  qusdified 
oaths  may  be  received  before  inferior  judges  ?  Answer,  It  is  thought 
not.  The  question,  whether  the  qualities  should  be  construed 
qualities  or  exceptions,  being  of  that  difficulty  that  they  are  not  to  be 
decided  by  inferior  judges."  Again, "  QwjBrihir,  If  women  witnesses 
may  be  admitted  in  the  case  of  divorce  to  prove  adultery  ?  Answer, 
This  question  is  under  debate  upon  advocation  from  the  Commissars 
of  Edinburgh  having  admitted  the  same."  Then  follow  the  argu- 
ments pro  and  eon,  one  of  the  latter  being  **  that  by  our  law  women 
are  not  habile  witnesses."  TUs  subject  of  the  incapacity  of  women 
to  give  evidence  is  a  curious  one,  and  the  reader  will  find  some 
interesting  remarks  upon  it  in  More's  ^  Notes  on  Stair,"  occcix.   Mr. 
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More  mentions  the  ease  of  Wiseman,  13th  Jan.  1736,  as  the  latest 
reported  decision  in  which  a  female  witness  was  rejected,  observing, 
"  It  is  a  remarkable  fact  that,  in  the  eighteenth  century,  such  a 
judgment  should  have  been  pronounced  bj  any  court  of  justice  in 
Europe** 

The  following  question  under  Seasin,  which  gave  a  good  deal 
of  trouble  at  one  time,  had  been  settled  by  statute  before  these 
"  Doubts  "  Were  published :  "  A  posterior  seasin,  but  first  registrate, 
whether  will  it  be  preferred  to  the  prior  seasin,  registrate  thereafter 
though  dOnto  tempore  f  "    (See  1693,  c.  13  and  14) 

Lord  Fraser  in  his  " Husband  and  Wife"  has  described  Dirleton 
88  a  Scotch  consistorial  judge  of  great  authority,  and  in  the  famous 
case  of  Kerr  y.  Martin  he  is  quoted  by  both  sides  upon  the  Bench. 

The  very  name  of  Dirleton's  work  will  suggest  itself  to  persons 
of  a  satirical  disposition  as  descriptive  of  the  science  to  which  his 
talents  were  devoted.  It  was  Ix)rd  Chancellor  Hardwicke,  if  we 
mistake  not,  who  pronounced  his  "  Doubts "  as  better  than  most 
people's  certainties.  And  yet  every  man  is  held  responsible  for  his 
ignorance  of  the  law. 

The  form  of  this  work  has  never  been  imitated.  But  many 
doubtful  points  remain.  Our  debating  societies  find  no  difiBculty 
in  framing  their  case-books.  One  learned  judge  who  still  adorns 
our  Bench  could  suggest  numerous  questions,  for  great  is  the 
number  of  dissents  which  he  has  tendered  against  the  decisions  of 
recent  years. 


BECENT  OASES  AS  TO  JUEISDICTION  IN  QUESTIONS 
OF  MAKKIAGE  AND  DIVOECE. 

A  UABNSD  writer,  whose  style  was  more  remarkable  for  the  origi-> 
nality  of  its  combinations  than  for  its  elegance  or  its  accuracy,  in  an 
article  which  appeared  some  time  ago  (not  in  this  Journal),  ol^erved 
that  ''lawyers  cannot  always  be  soaring  in  apicibus."  But  lawyers 
who  have  no  ambition  for  such  Icarian  cruises,  and  whose  adven- 
turous song  does  not  intend  to  soar  above  the  Aonian  mount,  or  to 
puisne  things,  so  far  as  diction  is  concerned,  unattempted  yet  in 
prose  or  rhyme,  but  are  content  with  a  middle  flight,  are  yet  often 
compelled  to  deal  with  matters  which  are  inter  apices  juris.  There 
are  no  questions  which  have  a  better  title  to  rank  in  this  order  than 
questions  as  to  jurisdiction  in  cases  of  marriage  and  divorce.  How 
hr  a  Court  has  power  to  give  a  decree  dissolving  a  marriage  con- 
tracted in  another  country  between  subjects  of  that  country,  and 
how  far  the  Courts  of  the  country  where  the  marriage  was  con- 
traeted  are  bound  to  recognise  such  a  decree,  are  questions  not  of 
laeie  technical  and  professional  interest,  but,  their  solution  leading 
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to  grave  conflicts  between  the  laws  of  difiPerent  countries  and  even 
the  different  divisions  of  the  same  country,  necessarily  suggest 
considerations  of  great  social  and  national  importanca 

We  have  had  in  our  Scottish  Courts  within  not  many  months 
two  cases  as  to  jurisdiction  in  actions  for  divorce  which  must 
become  leading  cases  on  the  subject.  The  first  of  these  is  Cars- 
well  V.  Carswdl,  in  the  Second  Division  of  the  Court  of  Session 
(July  6, 1881,  8  Bettie,  901).  In  that  case  the  spouses  were  native 
Canadians.  The  marriage  was  celebrated  in  Canada.  Canada  was 
intended  to  be  the  matrimonial  domicile,  and  was  so  for  some  years 
until  the  wife  deserted  the  husband.  The  husband  came  to  Scot- 
land avowedly  to  establish  a  domicile  in  order  to  get  a  divorce  on 
the  ground  of  desertion,  which  he  could  not  have  got  in  his  own 
country,  the  law  of  Canada  not  allowing  a  divorce  on  that  ground 
at  least.  He  settled  in  Scotland,  entered  into  business  there,  and 
after  residing  and  carrying  on  business  for  a  couple  of  years  or  so 
raised  his  action.  When  examined  he  stated  that  he  had  the  inten- 
tion of  remaining  in  Scotland,  and  to  make  Scotland  the  place  of 
his  domicile.  No  notice  was  personally  served  upon  the  wife,  for 
the  simple  reason  that  the  pursuer  did  not  know  where  she  was. 
The  Second  Division,  reversing  the  judgment  of  the  Lord  Ordinary 
(Lee),  held  that  the  animus  remanendi  had  been  made  out,  that 
a  sufficient  domicile  had  been  acquired,  that  the  domicile  of  the 
husband  was  the  domicile  of  the  wife,  and  accordingly  they  gave 
decree  dissolving  the  marriaga 

The  decision  in  CarswdVa  case  we  do  not  exactly  say  is  open  to 
question,  but  it  suggests  grave  doubts  as  to  the  expediency  of  the 
present  state  of  our  law. 

In  the  first  place,  we  confess  to  a  strong  repugnance  to  the 
Courts  of  any  country  being  made  a  convenience  of  by  parties  who 
resort  to  them  simply  and  solely  in  order  to  obtain  a  severance 
of  the  marriage  tie  which  they  could  not  have  got  in  their  own 
country  where  the  marrii^  was  celebrated,  and  where  the  matri- 
monial relation  was  intended  to  exist 

Further,  it  is  hardly  possible  to  banish  from  the  mind  the  idea 
that  a  hardship  is  done  to  the  wif&  We  confess  to  some  sym- 
pathy with  the  view  expressed  by  Lord  Westbury  in  PiU  v.  PiU 
(4  M'Queen,  627)  when  he  said  he  would  have  great  difficulty  in 
holding  that  *'  the  domicile  of  the  husband  is  to  be  regarded  in  law 
as  the  domicile  of  the  wife  either  by  construction  or  attraction,  so 
as  to  compel  the  wife  to  become  subject  for  the  purposes  of  divorce 
to  the  jurisdiction  of  the  tribimals  of  any  country  in  which  the 
husband  may  choose  to  acquire  a  domicile  " — ^a  difficulty,  however, 
which,  it  is  fair  to  add,  Lord  Kingsdown  stated  in  the  same  case  he 
did  not  shara  The  wife  may  fairly  say,  why  should  she  be  sub- 
ject to  a  law  under  which  she  did  not  contract,  the  law  of  a  country 
where  she  never  has  been,  so  as  to  deprive  her  of  her  status  and 
^ —  loecuniaiy  rights  for  causes  which  would  have  no  such  effect  by 
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the  Iftw  of  the  coantiy  of  the  spouses'  origin,  where  the  marriage 
was  celebrated,  and  where  it  was  understood  and  intended  that  the 
parties  should  live  as  man  and  wife  ?  Is  not  this,  the  wife  may 
say,  the  law  which  ought  to  regulate  all  the  incidents  of  the  mar- 
liage  relation  ?  Of  course  we  know  it  has  been  laid  down  that 
it  is  not  the  law  of  the  place  of  contract  but  the  law  of  the  domi- 
cile which  must  regulate  the  incidents  of  the  marriage.  But  there 
are  domiciles  and  domiciles.  There  are  real  and  actual  domiciles, 
constructive  domiciles,  and  what  we  may  call  got-up  and  ex  post 
fado  domicilea  Three  different  cases  may  be  supposed,  to  which 
it  is  not  necessary  to  apply  the  same  rule.  A  man  and  a  woman 
aie  domiciled  in  one  country ;  they  leave  and  become  domiciled  in 
another.  There  is  no  injustice  in  the  law  of  the  new,  the  volun- 
tarily chosen  and  actual  domicile  ruling  thera  Or  the  husband 
may  abandon  his  original  domicile,  acquire  a  new  one,  leaving  his 
wife  behind,  and  she  commits  a  fault  which  according  to  the  law 
of  his  new  domicile,  which  is  constructively  hers,  entitles  him  to  a 
divorce,  although  it  would  not  according  to  the  law  of  the  country 
in  which  alone  they  ever  lived  as  a  married  pair.  This  is  the  case 
to  which  Lord  Westbury  apparently  alludes,  and  as  to  which  he 
expresses  a  doubt,  or  more  than  a  doubt,  whether  the  wife's 
domicile  should  be  regarded  as  that  of  the  husband.  But  then 
there  is  the  third  case,  where,  after  the  fault  has  been  committed 
in  the  country  where  the  spouses  were  married  and  had  their  domi- 
cile, the  husband  acquires  a  domicile  in  another  country  for  the 
express  purpose  of  obtaining  a  divorca  There  is  surely  a  hardship 
in  subjecting  the  wife  in  this  case  to  the  law  of  the  new  domicile. 
It  is  here  that  the  shoe  pinches. 

In  this  case  of  Carstoell  it  is  fair  to  say  that  Lord  Moncreiff  dis- 
claimed the  idea  that  in  every  case  the  wife's  domicile  was  that  of 
the  husband,  and  that  idea  has  been  disclaimed  in  previous  cases. 
Still,  in  this  case,  as  a  matter  of  fact,  it  was  held  that  the  wife's 
domicile  was  that  of  the  husband,  even  when  the  husband  expressly 
acquired  a  new  domicile  in  order  to  get  quit  of  his  wife  when  he 
could  not  get  quit  of  her  by  the  law  of  their  original  and  their  real 
domicile.  It  is  to  be  observed  that  the  wife  had  no  notice  of  the 
action.  Lord  Moncreiff  observed,  "  So  far  as  I  can  see,  the  wife 
could  make  no  good  answer  to  the  charge  of  wilful,  malicious,  and 
obstinate  desertion."  The  answer  to  which  is  that  in  general,  so 
far  as  one  can  see  from  the  statement  of  the  one  side,  there  is 
nothing  to  be  said  against  it;  but  when  the  statement  of  the  other 
side  is  submitted,  one  often  finds  there  is  a  good  deal  to  be  said 
against  it.  Lord  Toung  remarked  that  "every  Canadian,  and 
indeed  every  rational  and  intelligent  human  being,  is,  according  to 
the  views  of  the  law  of  Scotland,  at  liberty  to  change  his  domicile. 
He  may  leave  the  country  where  he  was  bom,  where  his  domi- 
cile and  his  home  have  been  since  his  birth,  and  he  may  adopt 
another  country  and  make  it  his  home«"    No  doubt ;  but  it  doe^ 
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Dot  follow  from  this  that  he  ia  entitled  to  drag  his  wife  conatrac- 
tively  after  him  in  order  to  get  lid  of  her  when  he  discoTer^  her  in 
a  fault. 

As  regards  the  question  of  domicile,  there  mast  always  be  &  diffi* 
culty  in  Buch  a  case  as  that  of  CarmoM  in  determining  whether 
there  was  the.  animus  remanmdi,  the  intention  to  make  the  new 
home  the  permanent  home,  which,  according  to  the  view  taken  at 
least  by  Lord  Westbury  in  Pitt's  esse,  is  necessary,  since  it  is 
necessary  to  establish  that  complete  domicile  which  alone  can 
found  jurisdiction  in  a  case  of  divorce.  In  a  case  of  succession 
one  has  all  the  elements  before  him  to  judge  by.  But  where  a 
husband,  for  example,  the  pursuer  in  an  action  for  divorce,  states 
that  be  has  the  animus  renianendi,  we  have  so  far  to  take  his  word 
fur  it  After  he  has  got  what  he  wants  he  may  "  sleeve  his  head 
through  the  halter,"  and  return  to  his  own  country*  In  such  a  caae 
would  a  decree  of  reduction  be  allowed  ? 

At  an  earlier  stage  of  our  law  a  residence  or  domicile  of  a  much 
slighter  kind  would  have  sufficed  to  ground  jurisdiction.  Such  a 
decision  as  that  in  Lollt/s  case,  where  jurisdiction  to  dissolve  an 
English  marriage  was  held  to  be  founded  by  a  forensic  domicile — 
mere  residence  for  forty  days — would  not  be  repeated  now.  Thera 
may  be  a  medium,  however,  between  a  mere  forensic  domicile  and 
such  a  complete  domicile  as  is  necessary  for  purposes  of  succession. 
In  the  present  state  of  the  authorities  it  is  impossible  to  say 
whether  anything  short  of  a  domicile  of  succession  would  suffica 
The  case  of  Pitt  v.  Pitt  in  the  House  of  Lords  is  sometimes  re* 
garded  as  deciding  that  nothing  less  would  suffice.  But  the  House 
of  Lords  had  not  the  opportunity  of  determining  the  point,  the 
respondent's  counsel  having  abandoned  the  view  taken  by  the 
majority  of  the  Court  of  Session  that  a  less  domicile  than  the 
domicile  of  succession  would  suffica  No  doubt  Lord  Chancellor 
Westbury  approved  of  the  concession  made  by  counsel,  **  a  con* 
cession  which  is,  I  trust,  in  the  opinion  of  your  Lordships,  quite 
in  accordance  with  the  law  of  the  case."  This,  however,  is  not  a 
decision.  And  in  the  case  of  Wilson  v.  Wilson  (March  8,  1872, 
10  Macph.  577)  Lord  President  Inglis  stated,  "  I  have  always  been 
of  opinion,  as  I  expressed  myself  in  the  case  of  Pitt,  and  I  have 
never  seen  any  reason  to  change  that  opinion,  that  for  the  purposes 
of  divorce  there  may  be  a  matrimonial  domicile  differing  from  the 
absolute  domicile  which  will  rule  succession."  In  the  very  recent 
case  of  Stavert  v.  Sta^^ert,  presently  to  be  adverted  to,  the  same 
learned  judge  observed  that "  a  very  important  question  arose  in 
some  such  cases,  whether  the  domicile  which  was  necessary  to 
found  jurisdiction  in  such  an  action  was  the  same  domicile  which 
would  regulate  the  intestate  succession  of  the  husband,  or  whether 
it  would  not  be  sufficient  that  Scotland  was  the  settled  home  of  the 
parties  for  some  considerable  period,  where  the  spouses  had  elected 
to  live  together  without  any  immediate  intention  of  leaving — ^wheie^ 
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in  shoit,  tbeir  '  household  gods  are  set  up/  and  where,  if  they 
happened  to  be  separated  by  voluntary  or  judicial  separation,  would 
be  the  place  that  the  one  party  owed  to  the  other  the  obligation  of 
retaining,  in  order  to  the  restitution  of  conjugal  righta  It  had  not 
been  decided  in  the  Court  of  last  resort  whether  this  kind  of  domi- 
cile was  sufficient.  If  it  depended  upon  the  decision  of  this  Court, 
it  was  pretty  clear  what  the  result  would  be."  Lord  Deas  and 
Loid  Sband  expiessed  opinions  similar  to  those  indicated  by  Lord 
Westbuiy. 

Theie  are  many  cases  leadily  conceivable  where  there  would  be 
great  inconvenience  caused  and  practically  great  injustice  done  if 
ao  remedy  could  be  found  except  in  the  Courts  of  the  country  where 
the  husband  had  such  a  domicile  as  is  required  in  a  case  as  to 
succession.  Take  this  case  su^ested  by  Sir  James  Hannen  in 
FamM  V.  Famie  (L  R  5  Prob.  Div.  153).  A  man  goes  abroad,  gets 
married,  engages  in  business,  but  has  not  the  intention  of  remaining 
in  hi3  new  country  until  the  end  of  his  days.  On  the  contrary, 
he  intends  to  return  to  the  land  of  his  nativity  as  soon  as  he  has 
acquired  a  sufficient  fortune  In  fact,  so  far  from  having  an 
am'flWM  remaneTidi,  he  has  a  very  strong  and  inspiring  animus 
revertendi.  In  order  to  obtain  redress  against  a  guilty  wife,  must 
he  resort  to  the  Courts  of  the  country  which  is  still  his  domicile  in 
the  amplest  sense  of  the  term,  when  all  his  property,  his  interest, 
his  means  of  subsistence,  and  the  evidence  in  support  of  bis  allega- 
tion are  in  the  country  where  he  is,  and  has  for  the  best  years  of 
his  life  been,  resident?  To  require  him  so  to  do  would,  as  likely 
as  not,  be  tantamount  to  depriving  him  of  redress  altogether. 

One  awkward  incident  of  such  a  decision  as  this  of  Carswell  is 
that  it  will  not  be  recognised  in  Canada.  This  is  a  consequence 
not,  directly  at  least,  of  the  difference  between  the  marriage  laws 
of  the  different  portions  of  the  British  Empire  (which  cannot  well 
cease  from  existing  so  long  as  there  are  differences  in  race,  and 
differences  of  history,  and  therefore  differences  of  creed  and  char- 
acter), but  from  the  different  principles  as  to  jurisdiction  recognised 
by  the  Courts  of  these  countries  which  have  different  marriage  laws. 
The  Canadian  law,  which  on  the  subject  of  marriage  and  divorce 
appears  to  be  the  same  as  the  English  law,  barring  the  Act  of 
1^57,  does  not  any  more  than  the  English  law  recognise  deser- 
tion as  a  ground  of  dissolving  a  marriage,  at  least  a  Canadian 
marriage.  The  principle  of  the  English  law  (and  the  Canadian 
law  is  the  same)  is  that  the  English  Courts  will  not  recognise 
a  (liaaolution  of  a  marriage  contracted  in  England  by  persons  at 
the  time  of  the  marriage  domiciled  in  England,  for  causes  for 
which  it  could  not  be  dissolved  in  England.  This  is  the  principle 
of  the  English  decision  in  Lollys  case,  as  explained  by  the  later 
anthorities,  which  will  be  found  collected  and  enforced  in  the 
judgment  of  Sir  James  Hannen  in  Famie's  case.  The  import  of 
LoU^s  case  has  been  often  misunderstood.     It  has  been  supposed 
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that  the  doctrine  which  the  English  judges  laid  down  was  that  the 
English  Courts  would  not  recognise  any  decree  of  dissolution  of  an 
English  marriage  granted  by  a  foreign  Court  What  was  really 
laid  down  was  that  the  English  Courts  would  not  recognise  a 
dissolution  of  an  English  marriage  granted  by  a  foreign  Court  for 
causes  for  which  it  would  not  be  granted  in  England  Of  course, 
as  the  English  law  stood  at  the  time  of  Lolly's  case,  the  principle 
when  applied  led  to  the  result  that  a  foreign  decree  dissolving  an 
English  marriage  was  of  no  effect;  but  this  was  the  temporary 
result  of  the  principle,  not  the  principle  itself.  The  case  of  Famie 
has  sometimes  been  regarded  as  overruling  the  case  of  Lolly.  It 
was  nothing  of  the  kind.  So  far  as  the  opinions  expressed  in 
Famie* 8  case  bore  upon  LoUy's  case,  they  explained  it;  but  the 
decision  did  not  overrule  it  The  distinction  drawn  in  FarwU^s 
case  was  that  the  marriage  though  contracted  in  England  was  not 
an  English  marriage,  being  contracted  by  a  domiciled  Scotsman 
with  a  domiciled  Englishwoman,  whose  domicile  immediately 
became  that  of  her  husband.  As  regards  what  recognition  would 
be  given  by  the  English  Courts  to  a  decree  of  dissolution  of  marriage 
in  such  a  case  as  that  of  CarswM,  supposing  the  marriage  to  be  an 
English  instead  of  a  Canadian  one,  the  English  judges  in  the  most 
recent  cases  give  no  uncertain  sound.  Sir  James  Hannen  in 
Famie's  case  said  (L.  B.  5  P.  and  D.  157),  "Assuming  that  we 
protect  the  interests  of  society  in  3nglaitd  against  the  dissolution  of 
the  marriage  of  English  persons  abroad  for  some  cause  for  which  it 
could  not  he  dissolved  Jure,  there  seems  no  reason  why,  by  the  comity 
of  nations,  we  should  not  recognise  the  decree  of  a  foreign  Court 
which  proceeded  upon  principles  in  accordance  with  the  English 
law,  where  the  parties  have  not  gone  abroad  for  the  purpose  of 
defrauding  the  English  law,  but,  being  abroad,  have  sought  only 
such  a  remedy  as  they  might  have  obtained  in  England,  why 
should  we  not  recognise  the  sentence  of  the  foreign  Court  ?  "  And 
Lord  Justice  James  in  the  Court  of  Appeal  in  the  same  case  said 
(L  B.  6  P.  and  D.  46),  "  A  wife's  home  is  her  husband's  home ;  a 
wife's  country  is  her  husband's  country ;  a  wife's  domicile  is  her 
husband's  domicile;  and  any  question  arising  with  reference  to  the 
status  of  those  persons  is,  according  to  my  view,  to  be  determined 
by  the  law  of  the  domicile  of  those  persons,  assuming  always  that 
the  domicile  is  a  bond  fide  one,  not  a  domicile  either  fictitious  or 
resorted  to  for  the  sole  purpose  of  altering  the  status.  I  am  not, 
however,  prepared  to  say  that  an  English  husband  could  by  going 
to  a  foreign  country  for  the  sole  purpose  of  domiciling  himself  in 
a  place  whei-e  a  marriage  could  be  dissolved  at  pleasure,  be  enabled 
to  obtain  a  valid  and  binding  dissolution  of  his  own  marriage. 
That  point  it  is  not  necessary  for  us  to  decide." 

Can  it  be  said  that  the  English  judges,  in  holding  that  they  will 
not  recognise  the  dissolution  of  an  English  maiTiage  by  a  Scottish 
^•'^urt  for  reasons  for  which  it  would  not  be  granted  in  England, 
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are  without  show  of  reason  ?  They  desire  to  be  influenced  by  the 
principle  which  is  expressed  by  the  phrase  comUas  gentium.  They 
desire  to  preserve  their  own  laws.  When  an  Englishman  or  a 
Canadian  resorts  to  another  country  for  the  express  and  avowed 
purpose  of  obtaining  a  divorce  which  he  could  not  obtain  by  the 
laws  of  his  own  country,  is  it  not  natural  that  the  Courts  of  his 
own  country  should  say, ''  The  law  of  your  own  country  does  not 
allow  you  to  get  a  dissolution  of  marriage  for  the  reason  you  state  ? 
The  Legislature  may  alter  the  law,  but  the  Legislature  has  not  as 
yet  chosen  to  alter  the  law.  You  cannot  be  permitted  to  do  at 
your  own  hand  what  the  Legislature  has  not  chosen  to  do,  and  you 
will  not  be  permitted  to  do  so  by  a  trick." 

It  would  be  too  much  to  expect  that  the  Courts  of  different 
nations  should  arrange  to  respect  each  other's  decisions.  There  is 
no  international  authority  to  give  effect  to  such  a  purpose.  But 
surely  it  is  not  impossible  that  some  uniform  rule  as  to  jurisdiction 
on  a  matter  so  deeply  affecting  the  relations  of  society  as  marriage 
and  divorce  should  be  established  in  the  different  parts  of  her 
Majesty's  dominions.  The  consequence  of  the  divergent,  or  rather 
the  antagonistic,  views  of  the  English  and  the  Scottish  Courts  on 
this  subject  is  just  this,  that  a  man  may  be  held  in  England  to  be 
married  and  in  Scotlaud  to  be  unmarried.  And  suppose,  after 
getting  a  divorce  in  Scotland,  he  marries  again,  and  has  issue,  his 
children  are  legitimate  in  Coldstream  and  bastards  in  Berwick. 
Nobody  can  say  that  this  is  a  seemly  state  of  matters  or  one  which 
is  conducive  to  the  wellbeing  of  society. 

The  other  case  to  which  reference  has  been  made  is  that  of 
Statert  v.  Stavert,  decided  by  the  First  Division  of  the  Court  of 
Session  on  the  4th  of  February  last.  The  case  is  peculiar,  and  if 
one  were  in  a  sardonic  mood  one  would  be  tempted  k>  say  that  it 
looked  like  an  organized  attempt  to  make  a  burlesque  of  the  whole 
law  upon  the  subject  The  defender  was  an  Englishman  bom  and 
bred.  He  had  no  real  connection  with  Scotland.  He  had  left  his 
wife  and  lived  with  another  woman.  He  was  unable  to  get  him- 
self divorced  in  his  own  country,  having  only  been  guilty  of  adul- 
tery. By  a  singular,  and  singularly  unjust,  anomaly  of  the  English 
law,  a  wife  can  be  divorced  for  that  offence,  but  a  husband  requires 
to  combine  cruelty  or  desertion  for  two  years.  So  the  defender 
came  to  Scotland  in  order  to  qualify  himself  for  being  divorced 
from  the  first  lady.  The  pursuer  came  to  Scotland  also.  After 
the  action  was  raised  the  defender  read  an  article  in  a  Londou 
newspaper  which  gave  him  the  impression  (not  an  ill-founded  one) 
that  a  decree  of  divorce  granted  by  the  Scottish  Courts  in  the  cir- 
enmstances  of  the  case  would  not  be  recognised  by  the  English 
Courts,  and  that  consequently  any  second  marriage  would  by  the 
Courts  of  his  own  country  be  held  invalid.  The  defender,  there- 
fore, pleaded  "  no  jurisdiction."  He  stated  that  he  had  not  any 
animui  remarundi.    The  Court  gave  effect  to  his  plea.    We  can 
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scarcely  wonder  at  the  decision.  When  a  man  is  held  to  have  a 
domicile  in  Scotland  (to  which  he  repairs  avowedly  for  the  purpose 
of  obtaining  a  divorce)  sufficient  to  found  jurisdiction,  because  he 
has  started  a  business  in  Scotland,  and  states  that  he  has  the 
animus  rentanrndi,  one  would  say  that  the  Court  has  gone  as  far 
as  it  could  with  safety  and  propriety.  But  surely  it  would  be  too 
much  to  hold  that  a  man  has  a  domicile  in  Scotland  (to  which  he 
repairs  avowedly  for  the  purpose  of  obtaining  a  divorce)  sufficient 
to  found  jurisdiction,  when  he  does  not  start  a  business  or  other- 
wise settle  in  Scotland,  when  he  states  that  he  has  not  the  animus 
remanendi,  that  any  intention  to  remain  that  he  ever  had  was  to 
remain  until  he  got  a  decree  dissolving  his  marriage,  and  that  he 
had  abandoned  that  intention  when  he  found  that  such  a  decree 
was  not  to  suit  his  purpose  in  all  respects. 

From  Illinois  there  has  been  sent  to  us  a  report  of  the  judgment 
pronounced  by  the  Hon.  John  Jameson,  in  the  Supreme  Court  of 
Cook  County,  in  that  state,  in  the  case-of  Maddaine  Both  v.  Frede- 
ricke  Ehman  et  a/.,  a  case  regarding  the  validity  of  a  marriage  and 
the  authority  to  be  given  to  the  decree  of  a  foreign  Court  annulling 
the  marriage.  The  judgment  is  long  and  elaborate,  and  the  views 
of  the  learned  judge  are  supported  by  some  hundred  and  twenty 
references  to  authorities,  decisions,  and  legal  treatises.  We  confess 
to  having  a  predisposition  to  doubt  the  soundness  of  a  decision  or 
an  argument  which  requires  to  be  so  elaborately  fortified,  and  a 
perusal  of  the  present  judgment  has  not  tended  to  diminish  this 
predisposition.  The  essential  circumstances  of  the  case,  so  far 
as  regards  the  question  of  jurisdiction,  or  rather  the  question  by 
what  law  the  validity  of  the  marriage  was  to  be  determined,  are 
as  follows.  A  man,  Koth,  a  subject  of  the  King  of  Wurtemberg, 
emigrated  to  Chicago,  where,  during  a  business  life  of  about  a 
quarter  of  a  century,  he  acquired  a  large  property,  both  heritable 
and  moveable.  Towards  the  end  of  this  period  he  married  in 
Chicago  Madelaine  Moser,  the  complainant  in  the  action,  a  native 
of  Alsace.  Some  years  afterwards  Soth  and  his  wife  left  America, 
and  took  up  their  abode  in  Schomdorf  in  Wurtemberg.  In  1870, 
some  years  after  their  settling  down  there.  Both  raised  an  action  of 
nullity  of  marriage  against  the  wife,  who  on  the  institution  of  the 
proceedings  went  to  reside  in  Alsace,  and  in  1873  the  decree  was 
granted.  The  ground  of  action  and  decree  was  that  Koth  had  not 
complied  with  a  law  of  Wurtemberg  which  declared  void  all  mar- 
riages of  subjects  of  that  kingdom  contracted  abroad  without  the 
licence  of  the  king.  Shortly  after,  Hoth,  of  course,  married  another 
woman,  Amalie  Staehle,  one  of  the  defendants  in  the  Illinois  action. 
On  his  death,  without  issue  of  either  marriage,  the  first  wife  raised 
this  action  under  consideration,  urging  that  the  Wurtemberg  decree 
of  nullity  of  marriage  was  of  no  effect  as  regarded  the  property  in 
Illinois  at  least,  and  claiming  as  relict  her  share  in  the  succession 
to  that  property,  real  aad  personal    As  regards  the  domicile  of 
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Both  and  his  first  wife,  tbe  learned  judge  states,  "As  the  result  of 
all  the  evidence,  that  at  the  time  of  their  marriage  in  Illinois  they 
were  domiciled  there;  that  when  they  returned  to  Wurtemberg 
they  changed  this  their  domicile  of  choice  to  Wurtemberg,  that  of 
Roth's  origin ;  that  at  the  time  of  the  institution  of  the  nullity  suit 
in  Schorndorf  in  that  kingdom  Both  still  had  his  domicile  there, 
whilst  that  of  his  wife  had  been  again  changed  to  the  domicile  of 
her  origin,  Alsace,  and  that  their  respective  domiciles  thereafter 
remainwi  the  same  until  the  death  of  Roth."  "  Few  causes,"  he 
further  says,  "  I  imagine,  have  ever  arisen  involving  more  of  the 
complicated  and  interesting  problems  of  private  international  law 
than  this.  By  what  law  shall  the  validity  of  the  two  marriages  of 
the  intestate  Both  be  determined  ?  By  what,  that  of  the  decree  of 
nullity  of  his  marriage  with  the  complainant  ?  If  that  decree  was 
valid  by  the  law  of  Wurtemberg,  how  is  it  to  be  regarded  by  the 
Courts  of  Illinois?" 

The  learned  judge  decided  that  the  decree  of  nullity  of  the  first 
marriage  being  the  decision  of  a  competent  Wurtemberg  Court, 
must  be  recognised  everywhere  else,  and  in  Illinois  in  particular ; 
that  the  second  marriage  must,  consequently,  be  recognised  as  the 
valid  marriage,  and  therefore  that  the  complainant  Madelaine,  the 
first  wife,  was  not  entitled  to  any  share  of  the  succession  of  the 
deceased,  even  of  the  real  estate  situated  in  Illinois,  where  the 
marriage  was  celebrated.  The  method  of  reasoning  by  which  this 
result  is  arrived  at  is  singular.  The  question  as  to  the  validity  or 
invahdity  of  the  Illinois  marriage  depends,  says  the  learned  judge, 
"upon  the  place  by  whose  law  such  marriage  is  to  be  tested, 
whether  Wurtemberg  or  Illinois.  .  .  .  There  are  three  theories  as 
to  the  place  which  ought  to  furnish  the  law  by  which  marriage  is 
to  be  governed : "  first,  that  it  is  the  lex  loci  coMradus  ;  second, 
that  it  is  the  lex  domicilii;  third,  that  it  is  the  law  of  the  domicile 
of  origin,  "  which  under  the  name  of  '  their  peraonal  statute '  is 
supposed  to  accompany  the  parties  wherever  they  go."  But  "a 
distinction  has  been  established  which  removes  from  the  category 
of  disputed  cases  all  such  as  involve  questions  merely  as  to  the 
formal  requisites  as  distinguished  from  the  essentids  of  marriage. 
It  is  generally  conceded  that  the  former  are  to  be  determined  by 
the  kx  loci  contractus.  What  is  to  be  referred  to  form  and  what 
to  essentials  may  be  thus  discriminated :  When  parties  are  not 
prohibited  absolutely  from  marrying,  but  from  marrying  without 
certain  preliminaries,  as  the  consent  of  parents,  such  prohibitions 
are  to  be  referred  to  the  form."  Now  if  there  ever  was  a  case  in 
this  world  which  unmistakably  fell  within  this  category,  and  in 
which  therefore  the  law  to  be  applied  was  the  lex  loci  corUrcutus 
(which  happens  to  be  the  law  of  Illinois),  it  is  the  present  case. 
If  the  consent  of  parents  is  a  preliminary  which  is  to  be  referred 
to  the  "  form,"  surely  the  consent  of  the  King  of  Wurtemberg  is 
so  tea 
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Further,  the  learned  judge  remarks  (p.  11)  that  of  the  three 
theories  stated,  he  must  reject  "  that  of  the  *  personal  statute '  as 
opposed  to  our  national  traditions  and  policy."  There  being  only 
two  remaining  theories,  tiiat  of  the  lex  loci  comtradus  and  that  of 
the  lex  domicilii,  and  the  law  of  Illinois  being  both,  one  would 
have  thought  that  there  could  be  no  difiBculty  in  applying  the  law 
of  lUinois,  according  to  which  the  first  marriage  was  good,  nay, 
that  there  was  an  insuperable  difficulty  against  not  applying  it. 

But  it  is  further  said  (p.  12)  that  ''  whether  the  law  of  the 
domicile,  the  lex  lad,  or  the  'personal  statute'  be  applied  in  any 
particular  case,  we  should  recognise  the  fact  that  the  rule  of 
decision  must  really  be  the  lex  fori  That  is,  the  law  for  the  case 
in  hand  must  ever  be  that  of  the  country  whose  tribunal  is  to  pass 
upon  the  question."  Surely,  then,  in  a  case  before  an  Illinois  Court 
the  law  to  be  applied  is  the  law  of  Illinois.  One  would  have 
thought  that  the  question  was  conclusively  settled.  According  to 
the  learned  judge's  own  statement,  there  are  only  three  laws  which 
can  possibly  be  applied  after  the  personal-statute  theory  is  rejected 
— the  lex  loci  eoniractus,  the  lex  domicilii,  and  the  lex  fori  The  law 
of  Illinois  is  all  the  three,  and  the  first  marriage  is  good  by  the  law 
of  Illinois. 

Then  it  is  said  in  this  remarkable  judgment,  the  next  question 
relates  to  the  validity  of  the  second  marriage,  "  or  since  no  objec- 
tion can  be  raised  to  it  in  point  of  form,  to  the  validity  of  the 
decree  of  nullity  of  the  previous  marriage,  upon  which  depended 
the  capacity  of  Both  to  contract  such  second  marriage."  One 
would  have  thought  that  the  first  marriage  being  valid  according 
to  the  law  of  Illinois,  which  is  the  lex  loci  contractus,  the  Ux  domi- 
cilii, and  the  lex  fori,  by  one  or  other  of  which  the  question,  it  is 
stated,  has  to  be  decided,  there  could  be  no  question  in  an  lUinois 
Court  about  the  efifect  to  be  given  to  the  decree  of  nullity  of  mar- 
riage, or  as  to  the  validity  of  the  second  marriage,  bigamy  being, 
according  to  the  laws  of  every  Christian  nation,  not  an  institution 
but  a  crime.  But  the  judgment  goes  on  to  say,  **  To  decide  that 
the  Illinois  marriage  is  valid  is  not  equivalent  to  deciding  that 
the  Wurtemberg  marriage  is  void.  The  Illinois  marriage  might 
be  valid  here,  if  drawn  in  question  directly  in  our  Courts,  and  on 
the  principle  just  stated  be  invalid  in  Wurtemberg,  when  tested 
by  its  Courts  applying  the  law  of  that  kingdom,  declarit^  it,  if 
contracted  without  the  royal  assent,  void.  And  the  Illinois  mar- 
riage tried  by  Illinois  law,  and  in  an  Illinois  Court,  might  be  valid, 
and  the  decree  of  nullity  in  the  Wurtemberg  Court  be  valid  and 
effectual  also  to  annul  it,  because  the  lUinois  marriage  was 
invalid  by  Wurtemberg  law  and  in  the  Wurtembeig  Courts." 
Surely  no  such  nonsense  was  ever  talked  out  of  Bedlam.  For  an 
Illinois  Court  to  decide  that  the  Illinois  marriage  is  valid  is 
equivalent  to  deciding  that,  so  far  as  concerns  the  Illinois  Court 
and  the  matters  over  which  it  has  jurisdiction,  which  of  course 

^udes  the  right  of  succession  to  the  heritable  property  situated 
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ID  Illinois,  viiich  is  to  be  determined  by  the  lex  rei  sitce,  the  second, 
the  Wnrtemberg  mairiage,  is  invalid.  For  an  Illinois  Court  to 
decide  otherwise  is  to  decide  that  according  to  the  law  of  Illinois 
the  first  marriage  is  both  valid  and  invaUd. 

It  is  not  difficult  to  see  how  the  learned  judge  diverged  into 
error.  He  proceeds  to  say,  "It  is  a  general  rule  that  all  the 
principles  applicable  by  private  international  law  to  divorces  are 
applicable  equally  to  decrees  of  nullity."  There  is  one  exception, 
Ue  says,  in  suits  for  nullity  of  marriage,  it  is  not  to  be  presumed  as 
in  suits  for  divorce  that  the  domicile  of  the  wife  is  that  of  the 
husband.  "  The  decree  of  nullity  of  the  Wurtemberg  Court  will, 
therefore,  be  considered  on  the  authority,  save  as  to  the  point  of 
complainer's  domicile,  as  if  it  had  been  one  for  divorce  a  vinculo," 
Here  is  the  origin  of  the  fallacy.  Here  we  find  '*  the  little  rift 
within  the  lute."  A  decree  of  nullity  of  marriage  cannot  be  con- 
sidered as  a  decree  of  divorce  in  regard  to  the  question  whether 
the  decree  of  a  foreign  Court  is  to  be  recognised,  simply  because  it 
is  not  a  decree  of  divorce  but  differs  from  it  toto  codo.  A  decree 
of  divorce  dissolves  the  marriage,  a  decree  of  nullity  of  marriage 
declares  that  the  marriage  never  existed.  The  Courts  of  a  country 
in  which  a  marriage  is  celebrated,  and  according  to  the  law  of 
which  the  marriage  is  good,  may,  as  our  Scottish  Courts  do,  recog- 
nise a  decree  of  divorce  dissolving  that  marriage  granted  by  a 
foreign  Court.  In  doing  so  the  Court  does  not  hold  that  a  mar- 
riage good  by  its  own  law  has  become  bad  by  the  decision  of  a  foreign 
Court;  they  still  uphold  the  validity  of  the  marriage.  But  the  Court 
of  a  country  in  which  the  marriage  is  celebrated,  and  according  to 
the  law  of  which  the  marriage  is  valid,  cannot  recognise  and  act 
upon  the  judgment  of  a  foreign  Court  declaring  that  the  marriage 
is  invalid  without  stultifying  itself.  In  this  case  effect  can  only  be 
given  to  the  Wurtemberg  decree  by  preferring  the  Wurtemberg 
law  to  the  Illinois  law,  which  is  just  falling  back  upon  the  theory 
of  the  **  personal  statute,"  a  theory  which  the  learned  judge  has 
expressly  stated  he  discards. 

The  gist  of  the  decision  is  just  this,  that  the  law  of  Illinois  is  the 
law  which  is  to  decide  as  to  the  validity  of  the  first  marriage,  and 
by  the  law  of  Illinois  the  first  marriage  is  valid :  the  law  of  Wur- 
tembeig  is  not  the  law  which  is  to  decide  as  to  the  validity  of  the 
first,  and  by  the  law  of  Wurtemberg  the  first  marriage  is  invalid ; 
theiefore  the  law  of  Illinois,  the  law  which  is  applicable,  is  not 
to  be  applied,  and  the  law  of  Wurtemberg,  the  law  which  is  not 
applicable,  is  to  be  applied. 

Many  decisions  and  authorities,  as  we  have  already  intimated, 
are  cited  in  this  elaborate  judgment  There  is,  however,  one  case 
»ot  cited  which  is  exactly  in  point,  vie.  8im<nUn  v.  Jfallae  (29  L 
J.  Bep.  (P.  and  D.)  97,  3  Swabey  and  Tristram,  67).  By  the  Code 
Civil  of  France  a  marriage  contracted  abroad  between  a  Frenchman 
and  a  Frenchwoman,  or  between  a  French  subject  and  a  foreigner, 
is  not  valid  except  it  is  celebrated  after  the  publication  and  with  the 
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;  of  the  paients,  if  the  man  is  under  twentj-five  and  the  woman 
is  nnder  twenty-ona  The  parties  in  this  case  of  Simonin  were 
Ftenchsnbjects,  and  the  woman  was  nnder  twenty-one.  They  went 
to  London  for  the  express  pnipose  of  getting  rid  of  this  peiaonal 
incapacity,  and  got  mairied  without  makii^  the  publication  or 
obtaining  the  consents  required  by  the  French  law.  The  French 
Courts  beU  the  marriage  not  valid,  the  English  Courts  held  that 
it  wasL  The  English  Courts  could  not  recognise  any  artificial  and 
local  restriction  imposed  by  the  law  of  France,  and  held,  in  fact,  that 
the  validity  of  the  marriage,  when  the  only  objection  was  with 
reference  to  the  form,  was  to  be  determined  by  the  law  of  the  place 
of  celebration.  Tins  is  a  much  stronger  case  than  the  Illinois  one, 
Ijecause  in  the  latter  the  parties  did  not  repair  to  Illinois  to  evade 
the  law  of  their  own  country,  but,  on  the  contrary,  they  were  at  the 
time  of  the  marriage  domiciled  in  Illinois. 

Similar  opinions  to  those  acted  upon  by  Sir  Cresswell  Cresswell 
in  SimonirCs  case  have  been  expressed  in  Scotland.  In  Gordon  v. 
Pye  (Feigusson's  Consistorial  Beports,  p.  361)  Lord  Meadowbank 
puts  the  question,  "  Would  a  marriage  here  be  declared  void 
because  the  parties  were  domiciled  in  England,  and  minors  when 
they  married  here,  and  of  course  incapable  by  the  law  of  their 
country  of  contracting  marriage?"  plainly  intimating  his  own 
opinion  that  it  would  not 

The  English  case  of  Medlock  v.  Medlock,  decided  by  Sir  James 
Hannen  and  a  jury  in  July  last,  is  an  illustration  of  the  facility 
with  which  divorces  can  be  obtained  in  some  of  the  United  States 
of  America,  of  the  culpable  laxity,  amounting  to  a  connivance  at 
fraud,  in  the  mode  of  procedure  adopted  in  such  cases  in  some  of 
the  remoter  states,  and  of  the  case  with  which  all  the  difficulties 
arising  from  the  conflict  of  jurisdictions,  the  difficulties  arising 
from  the  desire  to  act  in  accordance  with  the  eomitcLS  geniium 
clashing  with  the  desire  to  maintain  the  principles  of  the  juris- 
prudence of  one's  own  country,  are  swept  away  when  the  Courts 
of  this  country  find  that  the  jurisdiction,  real  or  supposed,  has  been 
exercised  in  a  manner  that  cannot  fairly  be  called  judicial. 

The  circumstances  of  the  case  were  these:  T)ie  husband  and 
the  wife  were  domiciled  in  England,  and  were  married  there. 
Shortly  after  the  marriage  he  went  to  America  on  what  he  stated 
to  be  a  business  excursion.  While  on  this  excursion  be  became 
enamoured  of  a  married  lady  resident  in  Chicago.  She  obtained 
a  divorce  from  her  husband  in  an  Illinois  Court  Medlock  pro- 
ceeded to  Colorado,  where  people  get  rid  of  their  spouses  much 
easier  than  they  get  rid  of  their  beetles,  raised  in  one  fA  the 
County  Courts  there  an  action  of  divorce  against  his  wife  on  the 
ground  of  desertion,  of  which  no  notice  ever  reached  the  wife, 
obtained  decree  of  divorce,  and  then  married  the  lady  who  had 
obtained  a  divorce  in  Chicago.  All  this  was  very  convenient  so 
long  as  it  lasted,  but  the  original  Mrs.  Medlock  becoming  aware  ^ 
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these  proceedings,  raised  an  action  of  divorce  in  this  country  on 
the  ground  of  her  husband's  bigamy,  and  the  case  being  practically 
undefended,  obtained  decree.  Sir  James  Hannen  said  be  was  saved 
the  necessity  of  deciding  whether  the  decree  of  divorce  granted  by 
the  County  Court  of  the  State  of  Coloi-ado  was  or  was  not  valid. 
It  seems  to  us  that  in  giving  decree  in  favour  of  the  wife  in  this 
action  he  did  decide  this  question,  and  decide  it  to  the  effect  that 
the  Colorado  divorce  was  invalid.  If  the  divorce  obtained  by  the 
husband  was  valid,  no  divorce  could  be  granted  at  the  suit  of  the 
wife.  The  marriage  could  not  be  dissolved  at  her  request  in  that 
case,  for  there  was  no  marriage  to  be  dissolved.  A  similar  decision 
was  given  two  years  ago  in  the  case  of  Briggs  v.  Briggs  (L  R.  5  P. 
and  D.  163),  where  a  domiciled  Englishman  married  in  !E!ngland  to 
a  domiciled  Englishwoman  went  to  Kansas,  and  after  the  interval  of 
a  year,  but  without  becoming  domiciled  there,  presented  a  petition 
and  obtained  a  decree  of  divorce  on  the  ground  of  desertion,  and 
married  again.  On  the  wife  raising  an  action  of  divorce  in  the 
English  Court  on  the  ground  of  her  husband's  bigamy,  the  Kansas 
decree  was  disregarded  and  the  wife's  petition  was  granted. 

What  the  requisites  as  to  citation  are  in  the  State  of  Colorado, 
and  there  must  be  some,  we  are  not  informed.  At  any  rate  the 
practice  in  regard  to  this  matter  must  be  looae,  for  the  wife  in  this 
case  of  Mediock  received  no  notice.  Probably  the  practice  there  is 
like  that  of  Kansas,  where,  in  Briggs*  case,  the  Court  was  satisfied 
with  the  oath  of  the  husband  that  he  had  posted  to  his  wife  in 
Erigland  notice  of  his  petition,  and  by  publication  of  the  notice  in 
a  Kansas  newspaper  during  three  weeks. 

No  attention  could  be  paid  to  a  decree  of  dissolution  of  marriage 
so  obtained  in  such  a  Court.  That  a  woman  bom  in  England,  resi- 
dent in  England,  married  in  England  to  a  domiciled  Englishman, 
shoald  be  liable  to  lose  her  status  and  her  patrimonial  rights  as  a 
married  woman  by  the  decree  of  a  backwoods  lawyer  in  a  State 
where  she  had  never  been,  and  of  whose  precise  locality  probably 
she  had  but  a  dim  idea,  in  a  suit  of  which  she  had  received  no 
notice  at  the  instance  of  a  husband  who  was  not  a  native  of,  or  a 
resident,  or  intended  to  become  a  resident,  in  that  foreign  State, 
but  who  had  gone  thither  simply  for  the  purpose  of  obtaining  the 
divorce,  obtaining  it  for  a  cause  for  which  he  could  not  have 
obtained  it  in  his  own  country,  and  obtaining  it  surreptitiously — this 
would  be  repugnant  to  every  principle  of  reason  and  justice.  If 
SQch  a  decree  were  recognised  by  the  Courts  of  (ihe  country  where 
the  marriage  was  celebrated,  the  next  thing  we  should  hear  of 
would  be  the  recognition  of  divorces  granted  by  the  Courts  of  Tim- 
buctoo,  or  the  Lord  High  Chancellor  and  Keeper  of  the  Conscience 
of  the  King  of  the  Cannibal  Islands. 

In  looking  into  the  divorce  laws  of  the  United  States,  one  is 
struck  by  the  enormous  variation  between  the  laws  of  the  various 
States  as  to  the  causes  for  which  divorce  may  be  granted,  and  the 
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methods  of  procedure,  baite  or  rigid,  in  obtaining  the  remedy.  In 
some  States  it  would  seem  that  the  influence  of  the  Catholic 
doctrine  still  remains.  In  these  divorce  is  allowed  with  obvious 
reluctance.  In  New  York  adultery  is  the  only  ground.  In 
Geoi^a,  Mississippi,  and  Alabama  the  assent  is  necessary  of  two- 
thirds  of  each  branch  of  the  Legislature  following  on  a  judicial 
inquiry.  In  South  Carolina  and  Virginia  there  must  be  a  special 
Act  of  the  Legislature,  as  in  England  before  the  Act  of  1857.  In 
the  former  of  these  States  there  has  been  no  divorce  of  any  kind 
since  the  separation  of  the  States  from  the  mother  country.  Con- 
trast this  with  Indiana  and  Missouri,  where,  besides  the  ordinary 
ground,  divorce  is  allowed  on  account  of  abandonment  by  either  of 
the  spouses  for  two  years,  condemnation  for  a  felony,  barbarous  and 
inhuman  treatment  by  the  husband,  or  his  habitual  drunkenness 
for  two  years.  This  is  extensive  enough,  but  what  follows  is  still 
better.  Also,  "  in  any  other  case  where  the  Court  in  their  discre- 
tion shall  consider  it  reasonable  and  proper  that  a  divorce  should 
be  granted;''  which  reminds  one  of  Dean  Aldrich's  concluding 
reason  for  drinking — **  Or  any  other  reason  why." 


€0rrwpanb£ttfe. 

{To  the  Editor  of  the  "  Jowmal  of  Juritprvdtnee,*^ 
ATTORNEY  CERTIFICATES. 

Sir, — The  exaction  of  the  licence  at  the  increased  rate  from 
agents  who,  though  admitted  for  three  years,  have  not  been  in 
practice,  is  undoubtedly  unjust,  but  it  is  the  invariable  rule 
followed  by  the  Inland  Revenue,  and  seems  to  be  borne  out  by  the 
wording  of  the  Act. 

This  grievance,  however,  is  totally  swallowed  up  in  the  greater 
injustice  of  imposing  a  licence  at  all.  As  it  at  present  stands  this 
is  an  outrageously  invidious  tax,  which  is  not  justifiable  on  any 
equitable  grounds  whatever,  and  it  bears  very  hardly  on  all  young 
practitioners. 

"  H.  6."  refers  to  the  fact  that  members  of  the  Bar  and  doctors 
are  not  charged  any  annual  licence.  He  might  have  added  that 
no  other  professional  men  (properly  so  called)  are  subject  to 
the  imposition,  such  as  clergymen,  accountants,  architects,  civil 
engineers,  stockbrokers,  bankers,  etc.  The  injustice  and  invidious- 
ness  of  the  tax  is  therefore  most  manifest.  And  it  is  well  known 
that  accountants  do  legal  work,  many  of  them  having  a  law  depart- 
ment, with  a  staff  of  law  cler^  headed  by  a  law  agent,  unlicensed 
however,  and  sometimes  unadmitted. 

The  tax  is  not  yet  quite  a  hundred  years  old,  having  been 
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instituted  in  1785  when  there  was  a  deficit  of  £413,000  in  the 
revenue,  and  only  as  a  sort  of  dernier  ressort,  after  several  other 
proposals  which  were  too  unpopular  to  be  adopted  had  been  made. 
Probably  the  solicitors  had  not  then  sufficient  influence  in  Parlia- 
ment and  were  forced  to  submit  to  be  victimized. 

The  question  of  abolition  has  already  been  before  Parliament 
In  Hay  1865  a  motion  with  this  object  by  Mr.  Denman  (now 
Justice  Denman  ?)  was  carried  by  a  majority  of  3,  but  was  finally 
rejected  in  1867  by  a  majority  of  21  in  a  house  of  153,  chiefly 
owing  to  the  strenuous  opposition  of  the  Government.  The  Chan- 
cellor of  the  Exchequer  had  only  two  arguments  for  retaining  the 
tax,  viz.  that  it  had  been  paid  for  a  great  many  years,  and  that  it 
was  not  right  to  relieve  solicitors  without  relieving  all  other  taxed 
callings,  and  in  support  of  this  latter  argument  he  brought  in  the 
licences  paid  by  auctioneers,  pawnbrokers,  and  hawkers.  This  I 
consider  was  nothing  short  of  an  insult  to  the  profession,  and, 
besides,  the  licences  charged  against  these  trades  rest  on  quite  a 
different  footing. 

Then  look  at  the  large  amount  of  stamp  duty  which  a  solicitor 
has  to  pay  to  Government  on  admission,  from  which  every  other 
profession,  and  even  trade,  is  exempt.  Doctors  have  to  pay  £10 
(ndy  when  they  take  a  University  degree  of  M.D.,  which  of  course 
a  laige  number  never  do.  Nobody  else  has  to  pay  anything.^  It 
seems  to  me  incontestably  clear  that  if  there  is  any  profession  or 
trade  which  should  be  the  last  to  be  taxed  annually,  it  is  that  of  a 
solicitor,  and  that  on  grounds  both  equitable  and  ethical. 

I  don't  see  why  the  various  influential  legal  bodies  cannot  com- 
bine and  resume  the  agitation  for  the  repeal  of  this  unjustifiable 
impost  They  would  be  sure  to  succeed.  Even  the  Chancellor  of 
the  Exchequer  did  not  maintain  that  it  should  be  permanent,  but 
at  the  time  the  Government  could  not  afford  to  lose  the  money. 
Let  them  relieve  all  or  tax  all,  but ''  fiat  justitia,  mat  coelum." 

Most  of  the  particulars  I  have  given,  together  with  details,  will 
be  found  in  vols.  ix.  and  xi.  of  the  Journal. 

I  quite  agree  with  "  H.  G."  as  to  notaries.  Most  of  them  prac- 
tise under  false  pretences,  calling  themselves  solicitors  when  they 
are  not,  and  they  are  admitted  on  shockingly  easy  terms  besides. 
Therefore,  till  they  are  abolished  altogether,  which  I  hope  will  be 
soon,  they  should  be  made  to  pay  for  their  privileges. — I  am,  sir, 
your  most  obedient  servant,  Law  Agent. 


JURISDICTION  OF  ENGLISH  COURTS. 

Sm,— I  have  read  with  much  interest  the  report  by  the  directors 
of  the  Scottish  Trade  Protection  Society  anent  the  jurisdiction 

*  Not  qmtc  correct.    Advocates  at  the  Scottish  Bar  pay  £60  stamp  duty  on 
•dmisuon,  Fellows  of  the  Royal  Coll^  of  Pbysicians  £i6.--ED.  J.  of  J. 
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assumed  by  the  English  Courts  over  domiciled  Scotchmen,  as 
appearing  in  the  February  number  of  your  Journal 

In  connection  with  this  subject  I  may  mention  that  I  recently 
applied  to  the  Lord  Chancellor  for  appointment  as  a  Commissioner 
to  administer  oaths  in  Scotland  for  the  Supreme  Court  of  Judica- 
ture, as  I  was  of  opinion,  from  the  number  of  such  cases  which  had 
come  under  my  observation,  that  an  additional  appointment  would 
be  convenient  for  the  inhabitants  of  Dundee  and  neighbourhood. 
After  the  papers  in  connection  with  my  application  had  been  left 
at  the  Law  Institution,  and  with  the  Lord  Chancellor's  secretary, 
the  latter  informed  my  London  agent  that  the  Lord  Chancellor 
would  not  make  any  more  appointments  of  Commissioners  in 
Scotland,  as  he  considered  that  under  15  and  16  Vict  c.  86,  sea 
22,  it  was  unnecessary  to  do  so.  I  accordingly  referred  to  that 
Act,  and  it  is  quite  clear  that  the  terms  of  sec.  22  when  read  along 
with  sec.  82  of  "  The  Supreme  Court  of  Judicature  Act,  1873," 
enable,  inter  alios,  any  notary  public  to  act  as  a  commissioner 
to  administer  oaths  in  Scotland  for  either  Division  of  the  Supreme 
Court  of  Judicature.  In  proof  of  this  I  have  administered  oaths  on 
more  occasions  than  one  since  I  referred  to  these  Acts,  and  my 
attestations  have  not  been  objected  to. 

I  farther  found  on  referring  to  "  The  Supreme  Court  of  Judica* 
ture  Act  (Ireland),  1877,"  that  sea  74  thereof  contains  a  similar 
provision  with  reference  to  oaths  in  the  Irish  Supreme  Court,  so 
that  in  Scotland  any  notary  public  may  also  act  as  a  commissioner 
for  Ireland  without  any  special  appointment 

I  have  drawn  the  attention  of  several  of  my  professional  brethren 
to  the  terms  of  the  above  enactments ;  but  as  the  matter  is  one 
which  is  of  interest  to  the  profession  generally  as  well  as  to  the 
public  at  large,  I  now  bring  it  under  your  notice  in  the  hope  that 
you  will  find  space  for  this  letter  in  the  next  issue  of  the  Journal 
— I  am,  sir,  your  obedient  servant^ 

Thos.  Littlejohn, 
Solicitor  and  Notary  Public 


%ebteto0. 


Select  Titles  from  the  Digest  of  Justiniaru    Edited  by  T.  E.  Holland 
and  C.  L  Shadwell.     Oxford :  Clarendon  Press.     1881. 

It  is  difficult  to  see  what  good  end  this  compilation  can  be  expected 
to  serva  The  reason  given  for  its  publication  in  the  preface  is 
that  since  few  students  can  attempt  to  master  the  whole  Digest,  it 
is  desirable  to  make  a  selection  of  the  more  important  titles.  This 
^as  been  done  under  the  familiar  heads.  Introductory  or  Greneral 
Matter,  the  Law  of  Family,  of  Property,  and  of  Obligations,  each 
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head  embracing  about  half-a-dozen  titles.  The  value  of  the  book 
can  scarcely  lie  in  the  preface,  for  the  information  there  conveyed 
is  only  of  the  tritest  and  most  elementary  kind.  Nor  can  it  lie  in 
the  arguments  prefixed  to  each  title,  for  they  convey  no  sufiScient 
clue  to  the  vagaries  of  the  jurists.  Nor  do  the  conjectural  emen- 
dations on  Mommsen's  text  seem  to  justify  the  publication,  for  of 
the  thirty-four  suggestions  three-fourths  would  be  obvious  to  a 
fifth-form  boy,  and  most  of  the  rest  may  be  found  in  a  book  no 
more  recondite  than  Godefroi's  big  volume.  The  book  is  not  self- 
contained.  It  even  proceeds  on  a  possession  by  the  student  of  the 
Institute,  Digest,  and  Code  in  eostenso,  since  it  makes  a  selection  of 
references,  more  or  less  apt,  to  parts  of  Justinian's  law-books  which 
are  not  contained  within  the  boards  of  this  collection.  We  hope 
we  are  wrong,  but  the  fact  seems  to  be  that  the  students  of  Eoman 
Law  in  England  are  expected  to  be  satisfied  with  the  crumbs  which 
fall  firom  the  tables  of  the  German  civilians.  It  ia  nothing  to  them 
or  their  advisers  that  a  ''  square  meal "  may  be  had  at  very  little 
more  cost  than  this  scanty  fare.  Besides  the  fat  little  old  copies 
of  the  Corpus  which  are  to  be  picked  up  for  a  trifle  at  every  book- 
stall, there  are  many  modem  editions  to  be  had  at  little  cost 
When  will  our  Oxford  and  Cambridge  friends  give  up  expecting 
to  find  within  any  one  book  or  any  one  title  of  the  Pandects  a 
systematic  treatise  on  its  subject,  or  anything  approaching  to  one  ? 
It  will  then  be  time  for  them  to  look  round  for  some  English 
imitation  of  the  German  "  Pandektenlehre."  At  present  Mr. 
Hunter's  book  is  the  only  treatise  of  the  sort  But  even  a  com- 
njentary  on  the  Institutes  would  be  better  training  for  the  student 
than  the  present  work. 


Th  Institutes  of  Justinian,  edited  as  a  Recension  of  the  Institutes  of 
Oaius.  By  Thomas  Erskine  Holland,  D.C.L.  Second 
edition.     Oxford :  Clarendon  Press.     1881. 

This  is  an  exquisitely  printed  and  altogether  a  most  dainty 
edition  of  the  Institutes  of  Justinian ;  the  plan  on  which  it  has 
been  edited  cannot  be  better  explained  than  by  the  following 
extract  from  the  preface:  "Such  portions  of  Gains  as  were  left 
standmg  when  his  Institutes  were  revised  by  Tribonian  are  printed 
in  a  darker  type.  The  section  of  Gains  where  each  passage  occurs 
is  indicated  by  a  marginal  reference ;  and  in  order  to  maintain  the 
continuity  of  these  references  sections  of  which  no  use  was  made 
are  also  indicated  in  the  margin,  but  are  enclosed  in  brackets. 
Where  passages  have  been  borrowed  from  other  writings  of  Gains, 
their  commencement  is  indicated  by  a  marginal  reference  to  the 
author  and  his  work;  their  termination,  unless  otherwise  obvious,  by 
a  marginal  line.  When  the  borrowed  passage  occurs  in  more  works 
than  one,  more  than  one  reference  is  given.    Lastly,  the  numerous 
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constitutions  referred  to  in  the  text  have  been  as  far  as  possible 
identified  with  laws  preserved  in  the  Code  and  elsewhere." 

From  the  above  it  will  be  seen  how  convenient  and  useful  this 
edition  of  the  Institutes  will  prove  to  the  students  of  Boman  Law. 
The  famous  text-book  has  certainly  never  before  been  produced  in 
such  an  elegant  form,  and  the  Index  Berum  et  Locutionum  is  ample 
and  accurate,  greatly  facilitating  the  work  of  reference  to  the  con* 
tents  of  the  book. 


(DbitttdtB. 


John  Forman,  Esq.,  W.S.  (1862),  died  on  18th  February,  aged 
forty-four. 


^he  ittonth. 

Notes  on  Summary  Jurisdiction  (Scotland)  Acts,  1864  arul  1881. — 
"  The  Justices  of  the  Peace  for  the  County  of  Edinburgh  in  Quarter 
Sessions  assembled"  have  recently  memoralized  the  Secretary  of  State 
for  the  Home  Department  complaining  of  these  Acts.  They  state  that 
offences  under  the  Boad,  Weights  and  Measures  Acts,  and  other  statutes 
have  been  in  use  to  be  prosecuted  summarily  in  their  county,  and  tlie 
penalty  usually  imposed  ranging  from  Is.  to  5s. — the  usual  average 
l»oing  3s.  6d.,  which  included  la  of  costs.  The  memorialists  do  not 
state  the  form  of  procedure  which  was  adopted  with  these  results,  or 
whether  they  were  brought  under  the  Small  Debt  Act.  Bat  they 
mention  that  by  the  Act  of  1881,  where  the  party  pleads  guilty,  the 
minimum  costs  are  £1,  Os.  6d.,  and  which  is  greatly  increased  where  the 
accused  pleads  not  guilty.  The  number  of  offences  tried  before  the 
Justices  of  Edinburgh  last  year  is  stated  as  about  480.  The  memorialists 
state  that  ''it  is  manifest  that  the  expenses  of  the  new  procedure  are 
out  of  all  proportion  to  the  fines  imposed  for  road  offences,  and  will 
not  be  recoverable  in  most  instances  from  carters  and  other  persons  of 
the  class  usually  charged  with  them,  even  were  it  just  to  award  sucli 
expenses  in  connection  with  such  petty  offences."  The  memorialists 
add  that  "  it  may  be  contended  that  the  Justices  in  convicting  an  accused 
person  have  power  to  modify  or  remit  the  expenses  \  but  if  that  is  done, 
the  expense  of  the  prosecution  will  require  to  be  borne  by  the  county, 
which  is  necessarily  an  injustice  to  the  general  community."  The 
memorialists  respectfully  suggest  ''  that  an  Act  should  be  at  once  passed, 
making  the  adoption  of  the  Act  1881  in  Justice  of  Peace  Courts 
optional;  but  declaring  that,  whether  the  Act  be  adopted  or  not,  the 
fees  in  all  prosecutions  in  Justice  of  Peace  Courts  shall  not  exceed 
those  prescribed  by  the  Act,  or  in  some  other  way  removing  the 
*ons  to  which  the  memorialists  have  referred."    The  difficulties 
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which  have  been  felt  by  the  Justices  in  Edinburgh  have  less  or  more 
been  felt  in  every  Court  in  Scotland.  The  great  disproportion  between 
the  fine  or  penalty  and  the  costs  is  justly  a  gidevance,  and  the  theme 
of  much  complaint  Where  the  Legislature  has  fixed  a  maximum  of 
penalties  averaging  of  10s.  to  408.  it  looks  absurd  to  inflict  a  sum  of  £3 
or  £5  for  its  recovery.  The  magistrate  is  thus  compelled,  where  he  is 
not  prevented  by  statute,  to  make  the  penalty  merely  illusory,  and 
miti^te  it  to  a  few  shillings,  that  he  may  be  enabled  for  the  sake  of 
appearance  to  impose  £3  or  £5  of  costs.  The  greatest  number  of  minor 
offences  are  those  under  the  Hoad  Act,  the  enforcement  of  which  are  of 
gnat  importance  for  the  general  police  of  highways.  Now  that  there  is 
the  removal  of  toll-gates,  perhaps  this  requires  greater  superintendence 
and  viligance  on  the  part  of  the  police. 

Under  the  General  Road  Act  for  Scotland  (1  and  2  William  IV.  c.  43, 
p.  109)  the  penalties  might  be  prosecuted  and  recovered  by — first,  the 
Procurator-Fiscal;  second,  by  the  Justices  represented  by  their  clerk 
(under  sec.  16),  or  any  person  authorized  by  them ;  or,  third,  by  any  one 
of  their  number.  The  mode  of  procedure  was  regulated  by  the  110th 
and  11 1th  sections,  and  it  was  left  to  the  magistrate,  *'duly  considiering 
the  nature  of  the  case,  if  he  shall  think  fit,  and  not  otherwise,  to  procee<l 
in  a  summary  way,"  **  without  written  pleadings  or  record  of  evidence,*' 
Most  of  the  penalties  for  road  offences  were  recoverable  by  poinding  of 
moTeables,  and  failing  recovery,  the  accused  was  subject  to  imprisonment 
for  certain  defined  periods.  The  Act  contained  no  table  of  fees  for  prose- 
cations.  It  does  not  appear  that  costs  were  recoverable  from  the  accused, 
but  the  109th  section  made  it  "  lawful  for  the  Trust  to  allow  the  expenses 
of  prosecutions  to  be  defrayed  out  of  the  funds  of  the  Trust"  Under 
this  Act  road  offences  were  frequently  prosecuted  in  the  summary  form 
usual  in  inferior  Courts,  and  expenses  were  awarded  at  the  rates  applicable 
to  civil  or  criminal  cases,  but  more  frequently  they  were  conducted  in  a 
more  summary  manned  under  the  111th  section  of  the  Act  The  various 
forms  adopted  will  be  found  in  the  appendix  to  Sheriff  Barclay's  **  High- 
ways,"  1867  (fourth  edition).  By  the  Act  1  Vict  c.  41  (1837),  extend- 
ing the  first  Small  Debt  Act,  10  George  IV.  c.  55,  *'it  was  made  com- 
petent to  try  and  determine  in  a  summary  way "  ail  "  civil  causes  and 
all  prosecutions  for  statutory  pencdtiea  wherein  the  debts  demanded  or 
Vendty  does  not  exceed  £8,  68.  8d.  exclusive  of  expenses  and  fees  of 
extract"  Xo.  8  of  the  schedule  contains  "  aummons  of  complaint  for 
statutory  penalty f  with  relative  decree  for  prosecution  of  penalty,**  The 
Act  contains  a  table  of  fees  for  the  clerks,  the  officers,  and  the  criers, 
and  the  36th  section  enacts  ''  that  in  all  cases  where  the  debt  demanded 
or  penalty  does  not  exceed  £8,  6s.  8d.,  and  not  according  to  the 
summary  form  herein  provided,  it  shall  be  lawful  to  allow  no  other  or 
higher  fees  or  expenses  to  be  taken  or  paid  than  those  above-mentioned.'' 
Oenetally  throughout  Scotland  statutory  penalties  were  hitherto  recovered 
under  the  Small  Debt  Act,  1837,  and  that  with  great  ease  and  satis- 
faction. In  Perthshire  and  other  counties  the  Chief  Constable  was 
authorized  by  the  several  district  trustees  to  prosecute.  The  police 
^k  cognizance  of  the  road  offences,  and  periodical  Courts  were  held 
at  which  fines  varying  from  5s.  to  20s.  were  awarded  chiefly  to  meet 
expenses,  and  it  was  added  to  the  sentence  in  terms  of  the  lllth  section 
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of  the  Act  that  the  fines  were  to  be  so  applied.  This  practice  wm 
continued  after  the  passing  of  the  Summary  Procedure  Act,  1864,  and 
until  the  Roads  and  Bridges  Act  was  adopted  (41  and  42  Vict  a  51, 
1878).  The  3rd  section  of  the  Act  enacts  "that  the  provisions  of  this 
Act  may  be  applied  to  all  proceedings  in  virtue  of  the  summary  juris- 
diction conferred  in  relation  to  the  trial  of  offences  and  recovery  of 
penalties."  Throughout  the  statute  the  words  are  simply  permissive. 
It  is  notorious  that  after  the  passing  of  the  Act  prosecutions  were 
brought  in  the  old  formidaf  and  under  the  Small  Debt  Act.  When 
complaints  were  brought  under  the  Summary  Procedure  Act,  1864, 
there  being  no  table  of  fees,'  the  grievance  was  first  felt  that  the  fees 
were  charged  according  to  the  ordinary  table  of  fees  applicable  to 
criminal  cases,  and  3Dd.  or  40s.  were  charged  for  the  initiatory  complaint, 
though  stereotyped  save  in  the  name  of  ^e  offender,  and  place  and  time 
of  the  offence.  Often  a  fine  of  5s.  was  imposed,  and  there  was  added 
an  award  of  £3  or  £4  of  costs.  It  was  chiefly  from  this  grievance 
that  the  amended  statute  44  and  45  Vict  c.  37,  1881,  was  passed. 
The  statutory  terms  denote  this  latter  Act,  as  the  former,  to  be  merely 
jtermissive.  Section  3rd  expressly  permits  the  forms  in  local  Acts,  or 
the  forms  in  the  Summary  Jurisdiction  Acts,  to  be  used.  The  chief 
object  of  the  Act  1881  is  disclosed  in  section  4th,  which  regulates  the 
scale  of  expenses,  and  declares  that  no  ^^ other  or  higher  fees'*  shall  be 
allowed  than  is  enacted  by  the  scale,  and  it  does  not  repeal  the  Small 
Debt  Act  (!). 

There  is  a  clause  in  the  Act  1864  which  certainly  does  raise  a  serious 
difficulty.  The  27th  section  of  the  Act  has  the  marginal  note,  *'  Juris- 
diction of  inferior  Courts  not  to  he  extended,'*  Marginals  are  doubtless 
not  to  be  read  as  part  of  a  statute,  but  it  testifies  to  the  meaning  the 
draftsman  put  upon  his  own  work.  It  shows  that  it  was  meant  that 
the  existing  jurisdiction  was  ^^not  to  he  extended^**  but  it  never  could  be 
meant  that  it  should  be  limited  or  extinguished.  The  section  should 
be  preserved  amongst  the  ''curiosities  of  legislation."  It  runs  in  these 
words:  ''Nothing  in  this  Act  contained  shall  confer,  or  be  construed 
to  confer,  upon  any  Sheriff,  Justices,  or  Justice,  or  Magistrate  acting 
under  the  authority  of  this  Act,  any  other  or  more  extensive  jurisdiction 
in  relation  to  any  matter  which  may  be  made  the  subject  of  complaint 
than  is  or  shall  be  vested  in  such  Sheriff,  Justices,  or  Justice,  or 
Magistrate  at  Common  Law,  or  under  any  Act  of  Parliament  empower- 
ing them,  or  any  of  them,  to  take  cognizance  of  such  matter  of  complaint ; 
nor  shall  anything  in  this  Act  contained  affect  any  right  to  sue  by  way 
of  ordinary  action,  in  the  Court  of  Session  or  Sheriff  Court  in  Scotland, 
for  the  recovery  of  any  penalty  or  forfeiture,  save  and  except  as  to  the 
right  of  suing  for  such  penalty  or  forfeiture  in  the  Sheriff  Small  Debt 
Court  in  the  form  provided  in  the  fourth-recited  Act,'*  The  last  sentence 
is  wholly  unintelligible.  It  would  appear  to  have  been  subsequently 
added  to  the  original  clause,  and  to  denote  that  the  jurisdiction  exercised 
in  the  Small  Debt  Court  was  ^^ saved  and  excepted**  (but  from  wiiat 
it  is  not  said).  It  never  could  be  meant  as  destructive  of  existing 
statutory  jurisdictions.  Sheriff  the  Honourable  Henry  J.  Moncreiff,  in 
his  excellent  treatise  on  "Review  in  Criminal  Cases,"  ventures  an 
opinion  that  from  the  27th  clause  of  the  Act  1864  "tV  appears  that 
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ihe  pnmsioiui  of  this  Act  for  the  lecoyery  of  statutory  penalties  are 
ifdended  to  itq>enede  those  of  the  Small  Debt  Act^  1837."  It  will  not 
derogate  from  the  author's  acknowledged  ability  to  doubt  this  infer- 
ence. He  only  says  "  that  it  appears  that  the  clause  was  intended  to 
mpenede,^^  He  does  not  venture  to  say  that  it  has  repealed  the 
pnnoos  statute.  It  is  notorious  that  since  the  passing  of  the  Act  1864 
pioeecations  without  number  have  been  brought  in  Small  Debt  Courts 
without  any  challenge.  There  is  no  better  known  rule  of  interpretation  in 
itakte  law  than  that  by  no  mere  tmplieaiion  or  inference  can  a  right  or 
JQiifldictibn  be  given,  but  only  by  express  and  unequivocal  terms  ;  much 
leas  can  a  right  or  jurisdiction  once  conferred  be  abolished  except  by 
dear  and  defimte  repeal  The  power  who  made  the  law  can  alone  recall  it, 
tnd  it  cannot  do  so  in  language  that  can  only  be  construed  as  that  it 
ixtended  to  supersede  its  former  work,  but  it  must  declare  so  in  as  express 
tenoB  SB  it  did  when  it  originated  and  announced  the  law.  Lord  Justice 
Tamer  laid  it  down  as  law  *^  that  a  special  statute  could  not  be  repealed 
^J^generai  statute  without  words  of  special  application."  18th  January 
1855  (Hawkins).  So  it  was  held  **  that  special  powers  in  an  Act  are  not 
repealed  by  general  terms  in  a  subsequent  Act "  {London  and  Blackwall 
Wwoy  Company  v.  Kay  ^  Johns),  Baron  Piatt  observed,  "  Acts  of 
Parliament  must  be  construed  by  a  candid  mind,  and  with  an  intention 
to  understand  them"  (Crake  v.  Powely  2  L.  Q.  B.  188). 

On  the  whole,  it  appears  that  all  statutory  offences  where  the  penalty 
does  not  exceed  £12  may  still  competently,  cheaply,  rapidly,  and 
efficiently  be  tried  under  the  Small  Debt  Act,  and  to  hold  that  that 
ibtate  has  been  repealed  or  superseded  would  be  a  grievous  mistake 
and  miafortune  to  the  country.  It  would  be  to  hold  that  one  permissive 
Act  by  mere  inference  repealed  a  former  and  existing  statute  somewhat 
more  tban  permissive.  Nkstob. 


"TRUX  APER  INSEQUITUR" 

(Appeal — W  Vey  v.  Eennigan,  January  12,  1882.) 
rwM— "  Judy  Callsghan." 

Thebe  lived,  as  I  am  tould, 

In  StirUngf s  noble  city 
Two  Irish  Is^  so  bould, 

The  subjec'  av  me  ditty ; 
They  both  had  pigs  galore, 

^d  sties  to  fence  and  screen  'em, 
And  each  possessed  a  boar 
With  only  a  hedge  between  'em. 
Says  MTey, 
"  Darlint  Mr.  Hennigan, 

You  must  pay 
If  your  boar  comes  in  again !" 

VOL  XXVL  NO.  COCm. — MARCH  1882. 
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Tony  Hennigan's  boar, 

Faix !  he  loved  to  wandher ; 
Diwle  a  wall  or  door 

Would  kape  him  from  his  dandher. 
And  mostly  he  would  hie 

To  Pat  M'Ve/s  back  garden, 
And  grunt  about  the  sty 

Where  Pathrick's  pigs  were  barred  in. 
Says  M'Vey,  etc. 

At  last  one  day,  when  Pat 
Was  atin'  av  his  dinner, 
ffis  wife  cried  out,  "  There's  that 

Ould  boar,  as  I'm  a  sinner ! 
O  Pat,  rise  up,  make  haste  1 " — 
And  Pat  obeyed  her  ordhers. 
And  swore  he'd  drive  the  baste 
From  out  his  garden  bordhera. 
Says  M'Vey, 
"  Darlint  Mr.  Hennigan, 

You  must  pay 
Now  your  boar's  come  in  again !' 

But  Tony's  boar !  worse  luck ! 

He  had  a  heart  so  darin', 
Bedad !  he  ran  amuck 

At  this  bould  son  av  Erin ; 
So  Pat  was  forced  to  fly. 

And  moighty  quick  he  went,  too. 
While  Piggy  from  his  thigh 

Tore  out  a  small  memento. 
Says  M'Vey,  etc. 

Then  Pathrick  to  the  Coort 

He  dhragged  the  porker's  masther. 
And  swore  that  such  a  hurt 

Bank  notes  alone  could  plasther. 
The  sty  was  insecure. 

The  boar  was  most  fherocious. 
And  Tony's  conduct,  shure, 

Was  blackgyard  and  athrocious. 
Says  M'Vey,  eta 

"  Me  piggy  has,"  says  Tone, 
"  The  swatest,  best  av  naytures, 

And,  Pat,  ye  should  have  known 
The  ways  av  them  dumb  craytures ; 

His  timper's  easily  stirred 
When  takin'  av  his  airin'. 
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Nor  can  he  stand  a  worrd 
Av  curain'  or  av  swearin'." 

Says  M'Vey,  etc.  • 

Upon  the  case  there  sat 

Two  SheriflFs,  lamed  brothers, 
One  gave  his  vote  for  Pat, 

And  Tony  got  the  other's ; 
And  so  when  months  had  passed 

In  sthrife  and  opposition, 
The  case  was  brought  at  last 

Before  the  C!oort  av  Sission. 
Says  M*Vey,  eta 

The  Lorrds,  in  ffownds  so  grand, 

Were  tould  the  dismal  story 
How  Piggy,  though  so  bland. 

Made  rathrick's  groin  so  gory ! 
They  said  'twas  not  polite 

For  Pat  to  use  such  langwidge, 
Still,  Piggy  had  no  right 

To  eat  a  raw  ham  sandwich ! 
Says  M'Vey,  etc. 

Then  nivver,  if  you're  wise. 

Permit  your  piffs,  be  jabers ! 
To  threspass  on  tne  thighs 

Av  your  Milesian  neighbours ; 
For  boars  whose  moral  sinse 

Is  shocked  by  imprecation 
Are  apt  to  take  offince 

At  all  the  Irish  nation* 

Says  M*Vey,  etc. 


"Vhe  ScotttBh  fatD  M&qtizint  mh  Skerifi  Cotttt  "jBitfottn. 

SHERIFF  COURT  OF  LANARKSHIRE. 
Sheriff  Lees. 

MAOBIAN  V,  THE  CLTDBSDALB  BANKINO  CO.  AND  OTHERS. 

^^^^comng^Chmmon  debtof^a  funds  lodged  in  hank  wider  fake  name.— The 
ponner,  Mn.  Agnes  Livingston  or  MacBean,  obtained  decree  in  absence 
ag^nst  ber  husbuid,  William  MacBean,  for  aliment  for  eiffht  months  for  her- 
aeu  and  cMldien.  On  tiying  to  arrest  on  the  decree  she  found  her  husband 
ha3.  iS86  lodged  in  bank  under  the  name  of  William  Cameron.  MacBean 
was  DOW  in  America,  and  in  the  action  of  furthcoming  which  she  raised  he 
w»«  ated  c^cUUy.    He  did  not  appear,  nor  did  "  William  Cameron  "  though 
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called.  Held,  on  proof,  that  ihe  money  in  Uie  hands  of  the  aneBteeB  was  in 
reality  MacBean's  money ;  that  the  arrestees  were  justified  in  appearing  as 
defenders  ;  that  the  parsner  was  entitled  to  ohtain  decree  of  forthcoming  ;  and 
that  MacBean's  funos  were  in  the  circumstances  liable  for  the  costs  of  the 
arrestees. 

'^OlcugoWf  2nd  December  1881. — The  Sheriff-Substitute  having  consideired 
the  cause,  In  respect  of  no  notice  of  appearance  having  been  entered  for  the 
common  debtor,  William  MacBean,  otherwise  William  Cameron,  holds  the 
same  William  MacBean,  otherwise  William  Cameron,  as  confessed  :  Finds  on 
the  proof  adduced  that  between  1876  and  1881  William  MacBean,  the  pur- 
suer's husband,  had  on  deposit  receipt  granted  to  him  under  the  name  of 
William  Cameron  by  the  arrestees,  the  Clydesdale  Banking  Company,  a  sum 
of  money  of  fluctuating  amount,  which  on  1 1th  August  last  amounted  to 
£226,  and  for  which  sum  th^  granted  a  receipt  to  the  said  William  MacBean 
under  the  name  of  William  Oameron  :  Finds  that  the  receipt  granted  on  that 
day  under  the  name  of  William  Cameron  contains  the  monej  which  beLoni^ 
to  him,  the  said  William  MacBean,  the  pursuer's  husband :  Fmds  in  theae  cir- 
cumstances, as  matters  of  law,  tbat  the  said  sum  of  £226  and  interest  thereon 
held  by  the  defenders  the  Clydesdale  Banking  Company  in  name  of  William 
Cameron  is  liable  to  diligence  and  to  be  mwie  forthcoming  for  the  debts  of 
William  MacBean,  defender,  and  that  the  Clydesdale  Banking  Company  are 
in  safety,  and  are  bound  to  make  it  so  forthcoming  to  the  pursuer  under  her 
arrestment  and  this  decree :  Finds  in  the  circumstances  of^the  case  that  the 
Clydesdale  Banking  Company  were  entitled  for  their  own  protection  to  defend 
the  cause,  and  that  the  expense  to  which  they  have  been  put  having  been 
caused  by  the  fault  of  the  common  debtor,  they  are  entitled  to  retain  the 
amount  of  their  expenses  out  of  the  fund  held  bv  them  for  him  under  the 
name  of  William  Cameron :  Finds  the  said  William  MacBean,  otherwise 
William  Cameron,  common  debtor,  liable  also  to  the  pursuer  in  her  expenses, 
and  before  pronouncing  further  allows  accounts  of  said  expenses  to  be  given 
in ;  and  remits  the  same,  when  lodged,  to  the  Auditor  to  tax  and  to  report. 

"J.  M.  LxBS. 

"  Note.— The  evidence  leaves  no  room  for  doubt  that  the  'William  Cameron' 
in  question  was  lust  a  name  assumed  by  the  pursuer's  husband.  It  is  proved 
that  during  the  last  five  years  there  was  no  such  person  as  William  Cameron 
resident  at  any  of  the  addresses  given  to  the  bank  in  any  of  the  transactions 
as  to  the  money  held  by  them  in  deposit  receipt  for  the  person  giving  his 
name  as  William  Cameron.  It  is  proved  that  William  MacBean.  the  pursuer's 
husband,  resided  from  time  to  time  in  succession  at  the  four  addresses  given 
during  these  vears  and  in  the  same  order.  The  phot<^;raph  of  MacBean  is 
identified  as  the  person  who  dealt  with  the  bank  under  the  name  of  Cameron. 
The  handwriting  of  MacBean  is  recognised  as  the  handwritinc  of  the  person 
calling  himself  Cameron  ;  and  a  deposit  receipt  granted  by  tne  bank  to  the 
person  giving  the  name  of  William  Cameron  was  seen  in  MacBean's  chest. 
The  reason  for  MacBean's  lodging  the  money  under  another  name  is  supplied 
by  the  fact  that  he  was  on  bad  terms  with  his  wife  and  strove  to  keep  her 
from  finding  out  where  his  money  was,  while  his  selection  of  Cameron  as  his 
pseudonym  is  accounted  for  bv  that  being  his  mother's  name,  just  as  his  adop- 
tion of  Benson  at  one  time  as  his  name  is  explained  by  its  being  the  equivalent 
in  English  of  MacBean. 

<'  There  are  other  facts  which  aid  in  showing  that  MacBean  and  Cameron 
are  the  same  person,  but  it  is  unnecessaxy  to  enumerate  them.  And  I  need 
hardlv  say  it  would  never  do  to  hold  that  a  man  could  protect  his  funds  from 
the  diligence  of  his  creditors  by  lodging  them  in  bank  under  a  false  ncune. 
The  banking  company  are  of  course  entitled  to  be  kept  safe  ;  but  the  judicial 
warrant  now  granted  to  them  after  investiffation  will  alike  entitle  and  require 
them  to  deal  with  the  fund  in  question  as  liable  to  be  made  forthcoming  under 
the  arrestment  the  pursuer  has  used  or  any  she  may  subsequendy  use.    And 
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ia  the  catmnstances  of  ihe  case  and  of  the  puisaer,  who  ia  suing  in  formd 
fawperit,  I  do  not  regard  it  as  neceaeaiy  to  order  Becurit^  to  be  found  ;  but  it 
will  be  proper  that  she  should  grant  her  personal  obligation.  J.  M.  L." 

The  defenders  appealed  to  the  Sheriff,  but  eventually  abandoned  their 
appeal ;  and  on  the  taxation  of  the  accounts  of  expenses  the  following  inter- 
locutor was  pronounced : — 

"  OUugaw,  2(Hh  January  1882.— The  Sheriff-Substitute  havinff  resumed  con- 
dderation  of  Uie  cause,  with  the  reports  by  the  Auditor  on  the  accounts  of 
expenses  of  the  pursuer  and  the  defenders  the  Clydesdale  Banking  Company, 
taxing  these  at  the  sums  of  j£21,  16s.  5d.,  and  £8,  13s.  respectively,  Approves 
of  aaid  reports  ;  and  in  application  of  the  previous  findings  in  the  case,  grants 
wanant  to  and  ordains  the  said  Clydesdale  Banking  Company  to  pay  to  the 
ponuer  out  of  the  funds  held  by  them  in  name  of  William  Cameron,  called  as 
a  defender  to  this  case,  but  which  are  in  reality  the  property  of  William  Mac- 
Bean,  defender  and  common  debtor,  first,  the  sum  of  jgll,  17s.  9d.,  being  the 
sum  decerned  for  against  the  said  William  MacBean  in  the  extract  decree  No. 
7/1  of  process,  and  covered  by  the  arrestment  No.  7/2  of  process  ;  second,  the 
ram  01  £21, 16s.  6d.,  being  the  taxed  amount  of  the  pursuer's  expenses  as  afore- 
laid,  and  included  in  the  said  arrestment  No.  7/2  of  process  :  Further  grants 
wanant  to  and  authoiizes  the  said  Clydesdale  Banking  Company,  arrestees 
and  defenders,  to  pay  to  themselves,  in  terms  of  the  prayer  of  the  petition,  out 
of  the  said  common  debtor's  funds,  the  sum  of  £8, 13s..  lieing  the  taxed  amount 
of  their  expenses  as  aforesaid ;  and  to  the  extent  of  £42,  7s.  2d.,  being  the 
omuio  amount  of  the  three  sums  above  mentioned,  holds  the  deposit  receipt 
gaoted  W  the  said  arrestees,  the  Clydesdale  Banking  Comuany,  to  the  said 
William  MacBean,  common  debtor,  under  the  name  of  William  Cameron  as 
eaneelled.  and  to  said  exten^  and  rdative  interest  authorizes  the  said  Clydea- 
dale  Ranting  Company  to  withhold  payment  thereof,  and  decerns. 

"J.  M.  Lbm." 

SHERIFF  COURT  OF  PERTHSHIRE, 

Sheriff  Babglat. 

m'lauohlan  v.  fbaseb. 

This  was  an  action  of  damages  for  rejparation  of  an  injury  inflicted  by  a  bite 
of  a  dog  in  the  defender's  custody.  The  pursuer  was  delivering  some  goods 
parchased  from  his  father.  The  dog,  which  was  going  loose,  bit  the  pursuer. 
The  defender  admitted  liability,  and  tendered  £20  for  the  injury,  which  was 
rejected,  and  an  action  instituted  claiming  £150  of  damages. 

*^  Perth,  S9t^  December  1881. — Havine  heard  parties'  procurators,  and  made 
aTiandum  with  the  process,  proofs,  and  debate.  Finds  as  matters  of  fact — (1) 
The  pursuer,  on  1st  June  last,  received  from  a  aog  in  custody  of  the  defenaer 
a  severe  bite  on  the  right  hand,  whereby  he  was  under  medical  treatment  for 
about  four  weeks  ;  (2)  the  defender,  admitting  liability,  before  the  institution 
of  the  action  offered  £20  to  the  pursuer  as  a  solatium  or  damages  for  the 
irnunes  so  received^  with  the  addition  of  paying  the  medical  account,  and 
which  offer  was  judicially  repeated  in  process  and  not  accepted ;  (3)  the  pur- 
ner  soed  for  £160  of  dsjinages,  and  has  made  no  restriction  of  his  claim  in 
oooise  of  the  process ;  (4^  under  the  whole  circumstances  disclosed  in  the 
proof,  finds  the  claim  sued  for  and  maintained  unreasonable,  and  the  tender 
made  by  the  defender  fiair  and  reasonable  :  Therefore  decerns  for  £20  (the 
defender  lelievinff  the  pursuer  of  the  surgeon's  account) :  But  in  respect  of 
the  tender,  finds  Uie  nursuer  liable  in  the  expenses  of  process  from  the  time  of 
the/iidieial  tender  :  Remits  the  same,  when  lodged,  to  the  Auditor  of  Court  to 
tax  and  to  report^  and  deoema.  Hugh  Babclat. 

^NoUr^Thgn  ia  an  axiom  alike  in  equity  aa  in  law,  that  no  pexaon  can 
Profit  by  the  lorn  or  at  the  expense  of  another.    There  the  meaaare  of  damage 
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is  just  accotding  to  the  rale  of  profit  and  loss.  There  are  other  caaes  where 
damage  has  been  suffered  from  some  maUcioui  or  reckless  set  In  that  case 
the  persons  occasioning  the  damage  are  amenable  to  the  criminal  law  on 
account  of  culpa.  The  person  injured  has  also  his  civil  claim  for  damage,  and 
the  measure  oi  which  is  ascertained  according  to  the  usual  rules  of  evidence  in 
all  civil  cases.  It  is  impossible  for  any  one,  the  most  sanguine  or  incredulous, 
to  believe  that  the  pursuer  in  this  case  has  suffered  loss  or  damage  to  the  extent 
of  ;£150.  This  amount  he  sued  for  and  maintained  to  the  last,  and  wished  Dr. 
Bramwell  to  give  his  opinion  whether  that  sum  was  not '  extravagant  compen- 
sation' ?  When  £20  was  first  tendered  no  counter-offer  of  a  larger  sum  was 
offered  to  be  taken.  When  the  Sheriff-Substitute  read  the  record,  he  was  then 
of  opinion  that  the  offer,  with  relief  of  the  medical  expenses,  was  fair  and 
reasonable.  But  he  waited  to  discover  what  the  proof  should  disclose.  The 
proof  now  shows  the  offer  to  be  reasonable.  The  pursuer  is  not  in  trade  or 
Dusiness  for  himself.  He  has  no  wages,  and  suffered  no  loss  an  that  account 
There  is  evidence  that  his  father,  who  is  under  obligation  to  support  his  son, 
suffered  some  little  inconvenience  or  loss,  but  the  pursuer  cannot  claim  on  that 
account  The  pursuer  is  not  a  handicraftsman^  and  so  the  injury  to  his  hand 
is  not  in  any  way  detrimental  to  his  success  in  future  life,  as  it  would  have 
been  to  an  artisan.  The  pursuer  has  no  one  depending  on  him,  bnt  he  himself 
is  so  far  a  dependent  on  his  father.  The  fear  of  supervening  hydrophobia 
is  a  ffdlacy  ^ich  the  medical  gentlemen  effectually  disabused.  No  doubt 
there  are  cases  on  record  that  tms  mysterious  malady  has  resulted  at  ffreat 
intervals  after  the  bite.  But  in  these  cases  the  animals  were  shown  to  have 
been  under  rabies.  It  never  is  eiqpected  that  such  distemper  exists  in  weU-fed 
and  cared-for  household  dogs.  The  Sheriff  would  rather  have  apprehended 
from  the  lacerated  hand  an  immediate  attack  of  tetanus  or  lockjaw,  but  the 
dread  of  that  is  fortunately  now  long  past  Neither  party  is  entitled  to  costs 
before  the  judicial  offer,  but  the  defenaer  is  entitled  to  them  subsequent  to  the 
judicial  tender.  The  recent  case  quoted  by  the  pursuer's  solicitor  (1st  July 
1881,  Bwrton  v.  Muirhmd)  is  not  adverse  to  the  amount  of  damages  now 
given,  but  is  rather  favourable.  There  ;£160  was  asked^  aa  here,  and  only  ^£50 
was  awarded.  In  that  case  the  pursuer  was  a  *  danGing-master^'  and  was  bit 
on  ^  ike  left  Ug  near  ihe  amJcleJ  He  appears  to  have  been  married,  and  tiie 
reasonable  presumption  is  that  he  would  have  children.  He  was  confined  to 
the  house  for  eight  weeks,  and  suffered  'a  severe  shock  to  his  system'  and 
^permanent  injury*  The  art  or  profession  which  the  pursuer  in  that  case 
followed  must  have  been  an  all-important  element  in  nxins  the  amount  of 
damages.  Some  people  depend  for  their  sustenance  on  their  neads,  *  the  sweat 
of  the  brow,  or  of  the  brain,'  others  depend  on  their  hands,  but  a  dancing- 
master  entirely  depends  on  his  feet  His  legs,  a  pair  of  pumps,  and  a  cremona 
form  his  entire  capital  stock-in-trade.  A  bite  <  on  the  anJde,  and  eight  weeks 
confined  to  the  house,  and  '  permanent  injury '  was  certainly  a  cutting  off  of 
the  supplies.  *  Oihellc^s  oocupation's  gone.*  If  £50  was  only  pven  in  such  a 
•  case,  certainly  £20,  with  relief  of  medical  expenses  (no  mention  of  which  is 
made  in  pursuer's  case),  is  relatively  more  than  adequate  where  the  injury  was 
sustained  by  one  on  whom  no  one  depended,  and  which  onlv  confined  him  to 
the  house  four  weeks,  and  did  not  prevent  his  pursuing  his  former  career. 
The  Sheriff  knew  nothing  of  the  mental  state  of  the  pursuer  before  the 
injury,  but  his  appearance  in  the  witness-box  gave  the  impression  that  he  was 
of  that  dull  phlegmatic  mind  that  little  coula  either  elevate  or  depress  him 
The  injury  here  resulted  from  a  mere  accident  It  was  a  misfortune.  The 
person  who  suffered  from  the  misfortune  is  entitled  to  be  adequately  recom- 
pensed for  loss  sustained,  but  it  is  against  all  ec^uity  to  realize  a  fortune  out  of 
a  misfortuns.  The  attempt  to  accomplish  this  is  every  day  seen  in  actions  of 
damages  for  accidents  by  railways  and  otherwise,  where  the  claim  is,  as  here, 
laid  extravagantly ;  but  a  very  diminutive  sum  is  afterwards  accepted  or 
awarded  by  a  judge  or  jniy,  who»  it  may  be  said,  never  homologate  the  claim 
■Bfintlaid.  H.  K" 

ilcfc— M'Oosh. ^ilft.— Whyte. 
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8HEBIFF  OOUBT  OF  BANFF8HIBK 

Sheriff  Soon  Mokobiiff. 

TAYLOR  V.  TATLOB. 

RigfU  of  WW — LeoM — Ttnant. — CiicamBtancee  in  wMch  held  that  one  tenant 
WIS  not  entitled  to  exclnde  another  noon  the  same  estate  from  the  use  of  a 
cart-road  leading  from  the  farm  of  the  latter  thronsh  that  of  the  former. 

The  facte  in  this  case  are  sufBciently  stated  in  tne  following  interlocutor  of 
the  Sheriff-Substitate  :— 

**  Banff,  Sbih  January  1882.— The  Sheriff-Substitute  having  heard  parties' 
prociuatora  on  the  concluded  proof  and  made  avizandum  with  whole  process. 
Allows  the  pleas  tendered  at  the  conclusion  of  the  proof  to  be  received  ana 
added  to  t^e  pleadings :  Finds,  in  point  of  fact,  that  tne  pursuer  is  tenant  of 
the  iann  of  Milton  under  a  lease  granted  in  1867,  and  renewed  in  1869,  said 
lease  expiring  in  1906 ;  that  b^  said  lease  the  form  of  Milton  was  let  to  the 
poisaer, '  as  now  possessed  bv  mm ; '  that  from  time  immemorial  there  existed 
a  narrow  road  or  footpath  leading  from  the  highroad  through  part  of  the 
£um  of  Milton  to  the  defender's  fann  of  Tombain,  which  marches  with  that  of 
Milton,  both  farms  being  u^n  the  same  estate  and  belon^g  to  the  same  pro- 
prietor ;  that  about  thirty-eight  years  ago  the  pursuer  widened  and  improved 
said  road,  rendering  it  fit  for  traffic  by  means  of  carts  and  other  vehicles, 
and  that  for  at  least  thirty-three  years  said  road  has  been  freely  used  as  a 
cart-road  both  by  the  defender  and  the  pursuer,  the  former  availing  himself  of 
it  as  the  principal  access  to  his  farm  of  Tombain,  and  assisting  to  maintain  it 
in  good  condition :  Finds,  consequently,  that  for  a  number  of  years  prior  to  the 
date  of  the  pursuer's  present  lease,  when  he  obtained  the  farm  'as  now  possessed 
by  him,'  the  defender  had  been  making  use  of  the  road  in  question  as  a 
eart-road :  Finds,  while  the  pursuer  alleges  that  the  use  of  said  road  by  the 
defender  was  in  consequence  of  a  permission  which  he,  the  pursuer,  granted  to 
the  defender's  father,  the  defender,  on  the  other  hand,  does  not  admit  that  any 
snch  permission  was  sought  or  obtained  :  Finds,  in  point  of  law,  having  regard 
to  the  above  findings  in  point  of  fact,  that  the  pursuer  is  not  entitled  to  the 
declarator  and  int^dict  sought  for  by  him  in  the  prayer  of  his  petition ;  there- 
fore refiues  the  prayer  of  the  petition,  and  assoilzies  the  defender :  Finds  the 
pniBQer  liable  to  the  defender  in  his  expenses  of  process,  in  terms  of  scale  ii 
of  the  table  of  fees,  subject  to  modification ;  and  decerns. 

"  W.  G.  Scott  Moncbieff. 

^  Abte.— Were  this  a  question  of  right  of  way  or  servitude  between  a  pro- 
piietor,  or  even  a  tenant,  and  the  public,  I  should  be  inclined  to  hold  upon 
the  evidence  led,  that  until  the  road  in  question  assumed  its  present  form 
under  the  operations  of  the  pursuer,  there  was  nothing  which  could  be  strictly 
called  a  eart-road  passing  through  the  pursuer's  cround  to  the  farm  of  Tom- 
bain. Upon  this  point  a  difficulty  arises  from  the  fact  that  many  years  ago 
the  roads  in  tius  district  were  bad,  that  carts  were  few,  and  that  those  who 
drove  them  did  not  scruple  to  make  tracks  for  themselves  wherever  it  suited 
their  convenience.  But  I  think  that  until  the  pursuer  improved  the  old  path, 
which  unquestionably  existed  from  time  immemorial,  it  was  not  regularly 
Qsed  for  carts.  Were  it  therefore  such  a  question  as  I  have  suggested,  the 
pnrsaer  might  be  entitled  to  prevail.  But  here  we  have  a  state  of  matters 
which  never,  so  far  as  I  am  aware,  rose  before.  Two  tenants  are  fighting  for 
ground  which  belongs  to  neither  of  them.  Without  determining  that  in  such 
eircmnstances  a  declarator  is  incompetent,  it  seems  to  me  that  the  presumption 
of  law  is  materially  affected.  It  is,  1  think,  to  be  presumed  that  this  road 
which  passes  through  both  the  pursuer's  and  the  defender's  farms,  and  is  use- 
ful to  both,  IB  to  be  used  and  maintained  by  both,  and  when  we  find  the  fact 
of  poaaession  for  many  years  by  the  defender  esteblished,  coupled  with  the 
iact  that  he  has  aasisted  in  maintaining  the  road,  can  it  be  said  that  the  pur- 
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saer  is  now  to  exclude  him  by  any  such  legal  remedy  aa  tiiat  whieh  he  now 
seeks  1  Perhaps  the  reported  case  which  approaches  most  nearly  to  tiie  present 
is  that  of  M'DonM  v.  JDempiUr  (18th  November  1871, 10  Macph.  94),  in  which 
Lord  Neayes  remarked :  'Servitude  is  not  the  only  category  under  which  a 
rk;ht  obtainable  by  one  tenant  over  another  tenancy  may  be  classed.  A  right 
of  access,  for  instance,  ranning  along  the  front  of  sevezal  houses,  so  as  to  form 
a  kind  of  street,  may,  I  conceive,  be  obtained  bv  one  tenant  as  against  anoUier 
by  forty  years'  possession,  and  much  less  than  forty  vears.  Seven  yean  might 
not  be  sufficient,  but  much  less  than  forty  years  could  do  to  infer  a  presump- 
tion that  such  a  use  of  the  properties  had  been  arranged  by  consent'  Now, 
more  than  seven  years  prior  to  the  date  of  the  pursuers  lease  by  which  he  ob- 
tained his  fiorm  'as  now  possessed,'  the  defender  had  used  the  road  in  question. 
As  to  the  effect  of  such  words,  see  Gordon  v.  Benton  ^14th  November  1797, 
Hume,  798).  No  doubt  the  pursuer  says  this  use  was  oy  permission,  but  we 
have  only  the  pursuer's  evidence  upon  the  point.  Is  it  not  highly  probable 
that  this  road  naving  been  to  some  extent  made  by  both  parties,  tiiie  arrange- 
ment was  that  it  was  to  be  mutually  maintained  by  them  m  the  future,  while 
both  enjoyed  its  use.  Be  this  as  it  may,  I  am  not  disposed  to  exclude  tiie 
defender  now  after  his  long  period  of  possession. 

*'  While  the  defender  is  entitled  to  expenses,  I  see  grounds  for  modifying  the 
amount  I  am  not  prepared  to  sustain  all  his  pleas,  nor  to  find  that  the  whole 
of  his  evidence  was  necessary.  Further,  there  is  reason  to  believe  that  had 
the  defender  always  used  the  road  in  such  a  way  as  not  to  prejudice  the  pur- 
suer, this  action  would  never  have  been  brought  The  pursuer  is  certainly 
entitled  to  have  gates  upon  this  road  {Wood  v.  Robertson^  9th  March  1809, 
F.  C),  and  the  defender  cannot  make  use  of  it  in  such  a  way  as  to  ii^ure  his 
neighbour's  property.  W.  Q.  S.  M." 

ilc*.— George iltt.— Thurbum. 


Extradition  Act. — Contempt  ofCowrt — JVrit  of  attachment — Orimmal  offence 
— Arreetjflbroad  wnder  wa/rrant — Detainer  under  writ — Abuee  of  procedure, — 
Disobedience  of  an  order  of  the  High  Court  of  Justice  in  a  civil  action,  though 
a  contempt  of  Courts  is  not  an  '* offence''  within  the  meaning  of  the  IS^ 
section  or  the  Extnuiition  Act,  1870,  which  applies  only  to  political  and 
criminal  offences.  Where,  therefore,  a  party  to  a  civil  action  in  England  was 
arrested  in  Paris  under  a  warrant  issueot  under  the  Extradition  Act,  and  while 
in  prison  in  England  under  the  warrant,  was  served  with  a  writ  of  attachment 
for  disobedience  to  an  order  in  the  action, — Held^  that  the  attachnuent  was 
valid,  and  that  he  was  not  entitled  to  his  discharge  until  he  had  puiged  his 
contempt,  although  he  had  been  acquitted  of  the  criminal  charge  on  which  he 
had  been  arrested.— Poo2ey  v.  Whetham  (App.)  40  L.  J.  Rep.  Ch.  236. 

Master  and  Servant.— -ATe^Ztgrence— Scope  of  outAmey.— The  plaintifb, 
booksellers,  occupied  the  basement  of  a  house,  and  the  defendants,  a  firm  of 
solicitors,  occupied  the  floor  above.  Water  overflowing  from  a  lavatory  in  the 
private  room  of  one  of  the  defendants,  escaped  through  the  floor  to  the  base- 
ment below,  injuring  the  plaintiffs'  stock-in-trade.  The  overflow  was  caused 
by  a  clerk  of  the  defendants',  who,  after  the  defendant  W.  had  left  for  the  day, 
had  gone  into  the  private  room  to  use  the  lavatory,  and  had  left  the  tap  open. 
The  clerk  had  no  right  to  use  the  lavatoiy,  and  no  business  to  go  into  the 
private  room  after  the  defendant  W.  had  left,  and  the  defendant  W.  had  given 
orders  to  this  effect : — Heldy  that  the  defendants  were  not  liable,  for  that  the 
act  of  the  clerk  was  not  incidental  to  his  employment,  and  he  was  not  acting 
within  the  scope  of  his  authority. — Stenem  v.  JVcMADard^  50  L.  J.  Rep.  C.  P.  231. 
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HISTORICAL  NOTES  ON  TITLES  OF  NOBILITY 
IN  SCOTLAND. 

NO.  V. 
ATTAINDEB. 

1^  subject  of  forfeiture  for  treason  is  so  often  encountered  in  the 
histoTy  of  Scottish  peerages  as  to  make  a  few  remarks  on  it  desirable. 

The  old  Scottish  law,  far  more  rigorous  than  the  law  of  England^ 
was  based  on  the  Soman  ''  lex  Julia  "  with  hardly  any  modification. 
The  posterity  of  a  traitor  to  the  remotest  generations  could  not 
hold  lands  or  offices,  or  be  witnesses  or  serve  on  an  assize.  The 
body  of  a  deceased  person  who  fell  under  suspicion  of  treason 
could  be  dug  up,  tried,  and  convicted,  and  the  sentence  of  treason 
carried  out  on  the  lifeless  remains  ''  ut,  convicto  mortuo,  memoria 
ejus  damnetur,  et  ejus  bona  successori  ejus  eripiantur."  A  familiar 
instance  connected  vrith  the  Cowrie  conspiracy  will  occur  to 
most  readers.  Not  only  were  the  Earl  of  Cowrie  and  his  brother 
tried  after  their  death,  and  their  bodies  drawn,  hanged,  and 
quartered;  but  the  bones  of  Logan  of  Bestalrig  were,  eight  years 
after  the  occurrences  at  Cowrie  House,  and  seven  years  after  his 
death,  exhumed  for  the  same  purpose. 

Not  merely  did  corruption  of  blood  as  recognised  in  England 
obtain  also  among  us,  but  it  was  an  absolute  rule  that  no 
succession  was  competent  either  to  or  through  a  traitor.  The 
children  of  a  traitor,  whether  bom  before  or  after  the  treason,  could 
not  take  lands  or  honours  or  succeed  to  anything  through  their 
unattainted  mother,  or  by  the  will  of  third  parties.  When  a  con- 
victed traitor  succeeded  to  an  estate,  whether  as  heir-at-law  or 
under  an  entail,  it  was  not  the  next  heir  but  the  Crown  who 
became  entitled  to  it.  An  attainder  irrevocably  barred  all  succes- 
sion direct  or  collateral,  whether  in  entailed  or  unentailed  lands,  for 
tU  time  coming. 
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This  uncompromising  severity  was  however  modified  in  practice 
by  the  frequency  of  paidons  and  rehabilitations,  which  might  be 
granted  by  the  king  alone,  instead  of  requiring,  as  in  England,  an 
Act  of  Parliament :  and  the  Supreme  Court  was,  after  the  precedent 
of  the  Soman  law,  in  the  habit  of  allowing  a  provision  by  way  of 
aliment  to  the  traitor^s  widow  and  children. 

Out  of  the  rapproehemerU  to  England  caused  by  the  union  of 
the  crowns  grew  an  inclination  to  mitigate  the  results  of  attainder 
as  affecting  third  parties.  Act  1663,  c.  19,  while  recognising  qtuxid 
aiia  all  the  disabilities  of  the  issue  of  traitors,  conceded  to  them 
the  privilege  of  holding  what  property  they  might  receive  by  the 
special  favour  of  the  sovereign.  The  more  important  Act  1690,  c. 
32,  preserved  the  rights  of  heirs  under  strict  entails  made  in  accord- 
ance with  the  Act  of  1685 ;  this  statute,  however,  does  not  seem  to 
have  had  any  original  bearing  on  honours,  and  was  not  construed  as 
applicable  to  them. 

By  a  British  statute  of  the  year  following  the  Union,  7  Anne,  c. 
21,  the  old  treason  law  of  Scotland  was  swept  away  from  and  after 
the  1st  July  1709,  and  that  Of  England  substituted  for  it.    The 
provisions  of  the  English  law  were,  as  already  said,  far  less  severe, 
in  theory  at  least ;  but  the  change  involved  the  abolition  of  the 
prerogative  of  the  Crown  independently  of  Parliament  to  remove 
attainders.    As  the  numerous  forfeitures  that  followed  the  risings 
in  favour  of  the  Stewarts  in  1715  and  1745  have  given  considerable 
practical  importance  to  the  treason  law  thus  introduced,  a  brief  ac- 
count of  its  working  in  relation  to  honours  may  not  be  unwelcome. 
In  England,  while  all  estates  of  inheritance  were  by  26  Henry 
VIII.  c.  13,  forfeited  for  the  traitor  and  his  heirs,  it  was  otherwise 
in  the  case  of  entails  with  remainders  over,  in  which,  as  Baron 
Hume  puts  it,  "the  estate  or  fee  ia  held  to  be  broken  into  portions, 
whereof  that  which  belongs  to  the  remainder-man,  or  as  we  should 
name  him,  the  substitute  heir  called  by  description,  is  distinct 
from  the  interest  of  the  present  tenant  in  tail  or  possessor  of  the 
estate  and  his  heirs,  and  appertains  to  him  in  his  own  proper  and 
original  though  eventual  right :  it  cannot  therefore  be  forfeited  by 
the  treason  of  any  other  person "  (Hume  on  Crimes,  i.  547).    In 
the  application  of  the  English  law  to  Scottish  destinations,  accord- 
ing to  the  views  which  have  been  entertained  by  Committees  of 
Privileges  of  the  House  of  Lords  in  remits  from  the  Crown,  and 
generally  acquiesced  in,  the  substitutions  in  Scottish  charters  or 
patents  have  been  treated  as  if  they  were  the  equivalent  of  English 
remainders  over,  though  the  analogy  is  not  quite  an  exact  one; 
and  the  questions  which  have  arisen  seem  to  have  been  regulated 
by  the  following  principles : — 

1.  A  title  held  under  a  destination  to  one  class  of  heirs  only, 
being  identified  with  an  English  dignity  in  tail  simply,  is  forfeited 
absolutely  by  the  attainder  of  the  possessor  of  it,  or  by  its  devolu- 
tion on  an  attainted  person,  who  is  held  to  acquire  for  the  Crown. 
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2.  Where,  again,  the  charter  or  patent  contains  limitations  or 
substitutions,  each  introduced  by  the  words  "  whom  failing,''  each 
substitution  is  treated  as  a  remainder  over,  which  by  the  law  of 
England  constitutes  a  separate  real  right,  vesting  at  once,  though 
only  coming  into  operation  on  the  extinction  of  the  previous 
estate.  The  efiect  of  an  attainder  extends  no  further  than  the 
estate-tail  to  which  the  attainted  person  belongs,^  and,  on  its  ex- 
tinctioD,  the  honours  revive  in  favour  of  the  representation  of  the 
next  estate-taiL 

3.  The  issue  of  an  attainted  person  is  not  barred  from  succession, 
provided  the  succession  has  never  opened  to  the  attainted  person 
hiiDself  so  that  he  could  have  acquired  it  for  the  Crown. 

The  following  are  the  chief  occasions  on  which  these  rules  have 
been  applied  to  peerages  of  Scotland : — 

Lord  Sinclair,  1782. — ^The  circumstances  under  which  the  title 
of  Lord  Sinclair  passed  from  the  original  family  to  the  Sinclairs 
of  Herdmanstoun  have  been  adverted  to  in  a  former  article.  The 
patent  of  1677  was  in  favour  of  Henry  Sinclair  and  the  heirs-male 
of  his  body,  with  various  substitutions,  one  of  which  was  to 
Matthew  Sinclair  (uncle  of  the  patentee)  and  the  heirs-male  of 
bis  body.  The  patentee's  eldest  son,  John  Master  of  Sinclair,  was 
attamted  in  1715,  and  survived  his  father,  who  died  in  1723.  In 
consequence  of  this  attainder  the  honours  were  suspended  not  only 
during  the  life  of  the  Master  of  Sinclair,  but  during  the  lives  of  his 
surviviog  brothers,  who  belonged  to  the  same  estate-taiL  But 
on  the  decease  of  all  the  sons  of  the  patentee  without  issue,  the 
next  heir-male,  great-grandson  of  the  already-mentioned  Matthew 
Sinclair,  claimed  the  title  by  petition  to  the  sovereign,  and  was 
found  to  be  in  right  of  it,  the  resolution  of  the  House  of  Lords,  to 
wbom  the  claim  was  remitted,  reporting  that  he  was  unaffected  by 
the  attainder,  as  his  claim  arose  out  of  a  distinct  remainder  from 
that  of  the  attainted  Master  of  Sinclair. 

Earl  of  Kintore,  1778. — Sir  John  Keith  was  made  Earl  of 
Kintore  in  1677 ;  and  a  charter  granted  on  his  resignation  in  1694 
devised  the  estates  and  honours  to  a  series  of  classes  of  heirs,  one 
of  the  substitutions  being  to  George  Earl  Marischal  (brother  of  the 
patentee)  and  the  heirs-male  of  his  body,  and  the  next  being  to  the 
daughters  or  heirs-female  of  William  Lord  Inverurie  (son  of  the 
patentee)  and  the  heirs  male  and  female  of  their  bodies.  In  1761 
the  succession  opened  to  George  Earl  Marischal  (grandson  of  the 
above-mentioned  Earl  Marischal) ;  but  as  he  had  been  attainted  in 
1715,  and  reponed  only  to  the  extent  of  taking  lands,  not  titles,  he 
succeeded  to  the  estates,  the  earldom  of  Kintore  becoming  forfeited. 

^  Wbere  landa  as  well  as  dignities  are  involved,  the  estate,  retained  in  the 
hands  of  the  Crown  as  a  base  fee,  can  only  be  assigned  to  a  third  party  con- 
ditionally. The  remainder-man,  in  whose  favour  the  right  emerges  by  the 
citinetion  of  the  estate-tail  to  which  the  traitor  belongs,  may  reclaim  his 
ngbt  by  law  from  the  Crown  and  the  assignee. 
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Kingdom),  though  both,  as  belonging  to  the  same  estate-tail,  were 
involved  in  the  attainder  as  in  the  Airlie  case.  The  latter,  however, 
in  1826  obtained,  like  the  Earl  of  Airlie,  an  Act  restoring  him 
against  the  attainder. 

JURISDICTION  IN  PEERAGE   CLAIMS. 

From  the  institution  of  the  College  of  Justice  in  1532  civil 
causes  generally  ceased  to  be  competent  either  to  the  King  and 
Council,  or  to  the  Lords  Auditors  appointed  by  the  Parliament,  and 
were  entertained  and  decided  by  the  Court  of  Session  only  as  the 
supreme  tribunal.  This  jurisdiction  included  questions  regarding 
dignities,  of  the  cognizance  of  which  the  sovereign— originally  the 
fountain  of   honour — had  thus  divested  himself.^      Before   the 

^  As  English  Law  Lords  in  Committees  of  Privileges  have  occasionally  expressed 
doahts  regarding  the  jurisdiction  in  dignities  being  in  the  Court  of  Session  before 
the  Union,  a  few  illustrative  instances  of  it  are  given,  which  might  easily  be 
multiplied: — 

Morton,— On  29th  March  1542  the  Court  of  Session,  at  the  instance  of  James 
Earl  of  Morton,  reduced  a  charter  of  the  earldom  of  Morton,  of  date  1540,  in 
favour  of  Robert  Douglas  of  Lochleven,  on  the  ground  that  the  resignation  on 
which  it  passed  was  nulde  on  compulsion.  The  decreet  contains  strong  expres* 
sions  of  a  compromising  kind  against  James  V. 

Arran, — In  1581  James  Earl  of  Arran,  son  of  the  first  Duke  of  Chatelherault, 
becoming  insane,  was  induced  by  the  royal  favourite,  James  Stewart  (a  son  of  Lord 
Ochiltree),  to  resign  the  earldom  to  the  Crown  in  his  favour.  James  VI.  sanction- 
ing the  transaction,  reconveyed  the  earldom  of  Arran  to  Stewart  by  two  charters, 
which  were  confirmed  by  Parliament.  But  in  1586  the  denuded  earl  and  his 
curators  raised  a  reduction  in  the  Court  of  Session,  directed  against  the  resignation, 
its  acceptance  by  the  king,  and  the  confirmation  bv  the  king  and  Parliament,  and 
praying  that  the  pursuer  should  be  reponed  in  all  his  honours,  offices,  dignities, 
and  privileges.  The  defender  failed  to  appear,  and  the  insane  earl  was  restored 
by  the  Court  of  Session  to  his  previous  status  and  title,  the  defender  subsiding 
again  into  the  position  of  Captam  James  Stewart. 

Angus. — In  1588  the  right  to  the  earldom  of  Angus  was  litifl»ted  before  the 
Court  of  Session  between  James  VI.  as  heir  of  line  and  William  Douglas  of  Glen- 
bervie  as  heir-male,  and  awarded  to  the  latter,  who  thereby  became  Earl  of  Angus. 

StrcUhem, — In  1633  the  Court  of  Session,  at  the  instance  of  Charles  L,  reduced 
the  service  of  William  Graham,  Earl  of  Menteith,  as  heir  of  David  Stewart,  Earl 
of  Strathem  (eldest  son  of  the  second  family  of  Hobert  II.),  and  the  patent  or 
confirmation  of  the  dignity  granted  in  consequence  of  it,  finding  the  riffht  to  that 
earldom  to  be  in  the  king.  *  *  The  Session  in  this  instance, "  as  Mr.  Riddell  remarks, 
"in  the  mere  routine  of  their  jurisdiction,  finally  denuded  or  disrobed  a  peer,  as 
they  had  done  before  in  the  case  of  Arran." 

OliphanL — Laurence  Lord  Oliphant  in  1631  resigned  his  honours,  the  original 
limitation  of  which  was  unknown,  to  his  collateral  heir-male  Patrick  Oliphant,  to 
tiie  ezdusion  of  his  daughter  and  heir  of  line,  but  died  before  the  king  had 
granted  the  contemplated  charter  in  favour  of  the  former.  This  daughter  pursued 
a  reduction  of  her  father's  resignation  before  the  Court  of  Session,  when  the 
presence  of  Charles  I.  as  a  spectator  was  an  open  admission  by  the  sovereign  of 
the  competency  of  the  Supreme  Court  to  entertain  such  causes.  The  Court  found 
that  the  dignity,  in  absence  of  any  contrary  evidence,  must  be  presumed  to  go  to 
the  heir  of  line,  but  that  the  resignation  had  so  entirely  denuded  Lord  Oliphant 
that  it  was  in  the  sovereign's  power  to  confer  the  dignity  on  whom  he  pleased. 

Couper, — James  Elphinstone,  Lord  Couper,  in  extreme  age  married  a  young  wife, 
and  resigned  his  honours  and  estates  in  favour  of  her  and  any  whom  she  would 
marry.  A  Crown  charter  passed  on  the  resignation ;  but  in  1671  the  Court  of 
Session,  on  the  petition  of  the  next  heir,  John  Lord  Balmerinoch,  reduced  this 
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Usurpation,  appeals  firom  the  Supreme  Court  to  king  or  Parlia- 
ment were  unknown.  The  first  attempt  at  an  appeal  to  Parliament 
was  made  under  the  rebel  Government  of  1649 ;  but  the  right  of 
appeal  to  the  House  of  Lords  in  modern  times  has  been  generally 
considered  a  development  of  the  affirmation  in  the  Claim  of  Eight 
of  1689  of  the  right  to  protest  to  king  and  Parliament.  Whatever 
irregularities  there  may  have  been  in  the  way  in  which  it  was 
introduced — viewing  the  subject  in  a  purely  historical  light — the 
right  of  appeal  is  at  least  legally  a  fact,  and  has  operated  beneficially. 

It  is  about  forty  years  since  Mr.  Eiddell,  in  his  valuable  "  Inquiry 
into  the  Law  and  Practice  in  Scottish  Peerages/'  directed  attention 
to  the  fact  then  almost  forgotten,  and  still  practically  ignored,  that 
the  Court  of  Session  was  not  deprived  of  its  jurisdiction  in  claims 
to  peerages  at  the  Union.  Article  18  of  the  Treaty  of  Union 
expressly  reserves  the  "  authority  and  privileges  "  of  the  Court  of 
S^on,  which  authority  and  privileges  included,  as  has  been  seen, 
jurisdiction  in  claims  to  dignities,  or,  in  modern  phrase,  peerages. 

The  sama  treaty,  by  article  22,  established  a  system  of  represent- 
ation of  Peers,  and  by  article  23  provided  that  while  the  sixteen 
Bepresentative  Peers  shall  have  aJl  the  privileges  of  the  Peers  of 
England,  all  the  Peers  of  Scotland  "  shall  enjoy  all  privileges  of 
Peers  as  fully  as  the  Peers  of  England  do  now,  or  as  they,  or  any 
other  Peers  of  Great  Britain,  may  hereafter  enjoy  the  same,  except 
the  right  and  privilege  of  sitting  in  the  House  of  Lords,  and  the 
privileges  depending  thereon,  and  particularly  the  right  of  sitting 
upon  the  trials  of  Peers."  This  last  provision  has  now  and  then  been 
loosely  referred  to  as  if  it  authorized  the  present  practice  in  peerage 
claims.  But  this  idea,  which  is  of  recent  growth,  involves  a 
palpable  confusion  between  two  distinct  matters,  the  privileges  of 
a  peer  acknowledged  to  be  such,  and  the  right  to  a  peerage.  Before 
the  Union  the  privileges  of  an  English  peer  were  under  the  cog- 
nizance of  the  House  of  Lords ;  not  so  questions  regarding  the  right 
to  an  English  peerage.  The  claimant  of  an  English  peerage,  then 
^  now,  submitted  his  case,  not  to  the  House  of  Lords,  but  to  the 
sovereign.  The  new  privileges  acquired  by  Peers  of  Scotland 
^der  article  23  in  like  manner  come  under  the  cognizance  of  the 
House  of  Lords ;  but  the  right  to  a  Scottish  peerage  continued  to  be 

^rter  as  inept  on  the  ground  that  the  resignation  on  which  it  proceeded  had 
^  gruKted  on  deathbed. 

.  CaUknesB. — Charles  IL  having  been  induced  to  confer  the  earldom  of  Caithness 
i&,1677  on  Sir  John  Campbell  of  Glenorchy  "  upon  gross  and  false  misrepresent- 
*^ioDa,"  cm  beoomins  aware  of  the  injustice  of  his  act,  resolved  to  annul  the  j^tent 
and  confirm  the  lawful  heir,  George  Sinclair,  in  the  dignity.  But  before  domg  so 
be  required  the  two  parties  to  go  to  the  Court  of  Senion  "to  pursue  their  pre- 
tensioos  as  use  is  in  such  cases,"  without  a  decision  of  which  Court  it  was  con- 
odered  that  the  patent  could  not  competently  have  been  recalled. 

After  the  punctilio  of  precedency  according  to  antiquity  of  creation  gained 
^ooeptaoce,  qaestiona  of  precedency  among  Peers  were  discussed  before  the  same 
fornoi,  as  i^own  by  the  records  of  the  Supreme  Court  and  by  the  reservation  in 
^  Decreet  of  Banking  to  parties  aggrieved  by  it  to  have  recourse  to  the  ordinary 
'BDedy  of  reduction  bSore  the  Court  of  Session. 
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detenninitble  by  the  Supreme  Ooart  of  ScoUand,  under  the  juris- 
diction  akeady  described  as  preserved  inviolate  at  the  Union.  ^ 

It  will  presently  be  shown  that  the  power  of  the  Court  of  Session 
to  determine  rights  to  peerage  continued  in  exercise  after  as  before 
the  Union ;  but  it  falls  in  the  meantime  to  be  related  how,  soon 
after  the  Union,  attempts  were  made  both  by  the  House  of  Lords 
and  by  the  Grovemment  to  dictate  to  and  control  the  action  of  the 
Peers,  contrary  to  both  letter  and  spirit  of  that  treaty.  The  Greneral 
Besolutions,  alluded  to  at  the  close  of  our  last  paper,  regarding 
Peers  of  Scotland  who  had  been  made  Peers  of  Great  Britain  by 
special  creation,  were  early  symptoms  of  this  tendency.  The  recordis 
of  the  election  of  the  sixteen  Bepresentative  Peers  show  how  the 
Grovemment  of  the  day  habitually  dictated  who  should  be  elected, 
its  interference  once  including  the  marching  of  a  body  of  troops 
firom  Leith  to  the  Abbey  Court  to  coerce  the  assembled  Peers.^ 

An  attempt  made  by  the  House  of  Lords  in  1714  to  exercise 
direct  jurisdiction  in  a  Scottish  peerage  claim  must  be  allowed  on 
all  hands  to  have  been  an  indefensible  encroachment.  The  title 
of  Lord  Dingwall,  which  had  been  dormant  ninety  years,  and  was 
not  on  the  Union  Boll,  was  claimed  by  the  Duke  of  Ormonde ; 
when  the  House,  taking  the  case  up  proprio  motu,  decided,  on  a 
report  by  the  Committee  of  Privileges,  that  the  claimant  had  made 
out  his  casa  Such  a  proceeding  would  have  been  thoroughly  un- 
constitutional in  the  case  of  an  English  dignity,  where  the  claim  lay 
to  be  made  to  the  Crown,  and  the  House  of  Lords  could  only  enter- 
tain it  as  a  Commission  of  Inquiry  in  virtue  of  a  special  remit  from 
the  sovereign.  It  was  still  more  unwarrantable  in  the  case  of  a 
Scottish  dignity;  and  the  precedent  has  never  been  repeated.^ 

The  first  two  cases  in  which  the  claimant  to  a  Scottish  peerage 
petitioned  the  sovereign  in  English  form,  and  was  remitted  to  the 
House  of  Lords,  occurred  in  1723,  and  related  to  titles  not  on  the 
Union  BolL  One  of  tiiem  was  the  claim  of  James  Somerville  of 
Drum  to  the  titie  of  Lord  Somerville,  dormant  before  the  ranking 
of  1606,  the  other  that  of  Lord  Colville  of  Culross. 

On  the  other  hand,  in  1730  the  Court  of  Session,  at  the  instance 
of  the  heir-male  to  the  titie  of  Lord  Lovat,  reduced  a  decreet 
which  it  had  granted  in  absence  in  1703  in  favour  of  the  heir 
of  Une.*    In  1747  the  successful  competitor,  Simon  Lord  Lovat^ 

^  In  reference  to  this  confusion  of  ideas,  Georve  Wallace,  in  his  "Natare  and 
Descent  of  Ancient  Peerages,"  says,  **It  was  omy  lately  that  Scottish  lawyers 
were  taught  to  number  among  the  privileges  acquired  to  the  Peers  of  Scotland  by 
the  Union,  that  of  subjecting  their  legal  pretensions  to  the  arbitrary  decision  of 
the  Crown." 

>  Robertson's  Proceedings  relating  to  the  Peerage  of  Scotland,  pp.  141-144,  153, 
156,  161-176,  387,  378-887. 

*  While  this  inquiry  was  pending,  Lord  Dingwall  twice  voted  at  Holyrood,  when 
no  oj^ection  was  taken  to  his  vote. 

«  The  judgment  of  1730,  it  may  be  remarked,  was  based,  not  (as  Lord  Mansfield 
asserted  m  his  opinion  in  the  Sutherland  case)  on  a  general  presnmption  in  favour 
of  heirs-male,  but  on  an  exception  to  the  legal  presumption  in  favour  of  heirs  of 
line  constituted  by  the  investiture  of  1589  (R&deU's  Peerage  Law,  p.  371). 
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was  tried  by  the  House  of  Lords^  condemned,  executed,  and 
attainted  as  a  peer,  solely  in  virtue  of  this  decision  of  the  Court  of 


In  1733  the  Court  of  Session  entertained  a  declarator  at  the 
instance  of  one  of  two  rival  claimants  to  the  viscounty  of  Oxen- 
foid.  The  defender,  who  on  the  merits  could  only  plead  wrongful 
assumption,  sought,  as  Mr.  Biddell  describes  the  proceeding, ''  to 
evade  the  discussion  and  keep  things  still  in  dvMo  to  his  adver- 
sary's detriment,  by  objecting  to  the  competency  of  the  judicature, 
which  seems  to  have  been  his  sole  resource."  It  was  his  privilege, 
he  asserted,  as  a  Peer  of  Great  Britain,  to  have  his  claim  tried  by 
the  House  of  Lords,  wrongly  presuming  such  to  be  the  English 
practice.  The  Court  unhesitatingly  sustained  its  competency,  on 
the  ground  that  the  privilege  of  a  peer  was  something  entirely 
different  from  the  right  to  a  peerage.  The  detailed  pleadings  and 
further  histoiy  of  the  case,  as  given  from  original  sources  in  Biddell's 
"Peerage  Law"  (pp.  295  et  s«j.),  are  very  instructive.  The  matter 
was  allowed  to  drop ;  and  a  petition  to  the  sovereign  was  after- 
wards resorted  to  with  a  view  to  avoid  delay  and  expense  (such  a 
proceeding  was  then  far  less  costly  than  a  Court  of  Session  action), 
with  apparent  misgivings  as  to  the  competency  of  the  petition,  but 
none  as  to  the  jurisdiction  of  the  Court  of  Session. 

In  1740  the  Court  of  Session,  in  an  oflBcial  Eeport  regarding  the 
Scottish  Peerage  made  on  an  Onier  of  the  House  of  Lords,  adverted 
to  its  exercise  of  jurisdiction  in  the  Lovat  case,  and  asserted  its 
competency  to  deal  with  and  decide  similar  cases  in  future.^ 

This  Beport,  as  well  as  the  Lovat  and  Oxenford  precedents,  are 
the  more  weighty  that  they  were  subsequent  to  the  Dingwall,  Somer- 
ville,  and  Colville  of  Culross  cases.  Had  any  real  doubt  been 
entertained  about  the  competency  of  jurisdiction  in  either  of  the 
cases,  there  would  probably  have  been  an  appeal  on  the  point, 
which  there  was  not  But  a  concurrent  jurisdiction  existing  in 
the  sovereign  is  all  that  was  or  could  have  been  then  maintained; 
and  the  ozLly  possible  ground  on  which  the  practice  which  has 
since  become  general  can  be  vindicated  is  the  acquiescence  of 
the  Scottish  Peers. 

A  few  later  cases  may  be  mentioned  in  which  the  Court  of 
Session  exercised  jurisdiction  in  peerage  questions.  In  1745,  at 
the  instance  of  John  Earl  of  Breadalbfime,  it  sanctioned  the  regis- 
tiation  in  the  record  of  the  Great  Seal  of  his  father's  patent  of 
peerage  of  date  1681 ;  and  in  1764  it  similarly  authorized  a  patent 
of  peerage  to  Lord  SoUo  of  date  1654  to  be  recorded,  ruling  in  both 
cases  that  the  patent  was  a  genuine  document,  which  regulated  the 
succession  to  the  dignity,  and  therefore  deciding  a  proper  peerage 
caBe.  Li  1790  the  Court  of  Session  entertained  the  question  of 
the  right  of  Sir  James  Sinclair  of  Mey  to  the  earldom  of  Caithness, 
allowing  the  freeholders  of  Caithness  to  prove  that  he  was  in  legal 

'  Bobertaon's  Prooeedings  relating  to  the  Peerage  of  Sootlftnd,  p.  210. 
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possession  of  that  dignity  (which  he  had  not  yet  assumed)  as  a 
ground  for  excluding  him  from  their  roll 

Questions  regarding  precedency  arising  out  of  protests  made  in 
Parliament  were,  as  has  been  seen,  competent  to  and  entertained 
by  the  Court  of  Session  before  the  Union.  At  the  Union  several 
of  these  protests  stood  on  the  records  of  the  Scottish  Parliament; 
and  the  Union  Boll  was  received  by  the  House  of  Lords  with  an 
express  reservation  of  their  validity.*  Processes  for  precedency 
therefore  remained  as  competent  to  the  Court  of  Session  as  before ; 
and  one  of  them,  carried  on  at  intervals  by  the  Earls  of  Sutherland 
against  Peers  who  were  ranked  above  him  in  1606,  but  never 
decided,  was  resuscitated  by  a  summons  of  wakening  in  1746; 
regarding  which  it  falls  to  be  remarked  that  the  House  of  Lords 
recognised  the  validity  of  this  wakening  by  giving  intimation  to 
the  Earls  of  Crawford  and  ErroU,  as  parties  interested  in  the  claim 
of  Elizabeth  Cotmtess  of  Sutherland  in  1770,  and  by  appointing 
counsel  to  be  heard  on  their  behall' 

The  procedure  of  an  English  and  Scottish  peerage  claimant 
necessarily  differs  in  this,  that  the  former  craves  a  writ  of  summons 
under  the  title  claimed,  while  the  latter  only  prays  for  the  recogni- 
tion of  his  right  to  the  dignity.  But  there  is  also  the  following 
essential  difference  in  the  further  proceedings  to  the  disadvantagd 
of  Scottish  claimants.  In  an  English  case  the  Crown  in  the  first 
instance  refers  the  petition  to  the  Attomey-Greneral  to  report.  If 
the  report  be  favourable,  the  claim  is  at  once  admitted ;  if  un- 
favourable, refused :  and  it  is  only  on  that  officer  reporting  the  case 
to  be  one  for  further  inquiry  that  it  comes,  along  with  his  report 
on  it,  under  consideration  of  the  House  of  Lords.  In  a  Scottish 
case,  on  the  other  hand,  the  House,  or  its  Committee  of  Privileges, 
enters  on  consideration  of  the  claim  without  any  previous  report 
of  the  Crown  law  officers,  whose  opinion  is  only  expressed  at  a  later 
stage ;  ^  and  one  Scottish  instance  might  be  named  in  which,  not- 

^  Bobertaon's  Proceedings  relating  to  the  Peerage  of  Scotland,  p.  12. 

*  Journals  of  the  House  of  Lords,  16th  March  1769  and '12th  March  1770. 

'  The  following  two  examples  of  the  form  of  remits  in  claims  to  peerages 
of  England  (or  the  United  Kingdom)  and  Scotland  will  illustrate  this  differ- 
ence :— 

BUCKHURST  PeEBAOI. 

Whitkhall,  May  15, 1876. 
Her  Majesty  being  moved  upon  this  petition,  is  pleased  to  refer  the  same 
(together  with  the  report  of  her  Majest^f  s  Attomey-Qeneral  thereon)  to  the 
Kight  Honourable  the  House  of  Peers,  to  examine  the  allegations  thereof 
as  to  what  relates  to  the  petitioner's  title  therein  mentioned,  and  to  inform  her 
Majesty  how  the  same  shall  appear  to  their  Lordships. 

Rich.  Asshbton  Cro8& 

Dtbart  Peerage. 

WHITBHAL^  Jidy  14, 1880. 
Her  Majesty  being  moved  upon  this  petition,  is  graciously  pleased  to  refer 
the  same  to  the  Bight  Honourable  the  House  of  Peers,  to  examine  the  allega- 
tions thereof  as  to  what  relates  to  the  petitioner's  title  therein  mentioned,  and 
^o  inform  her  Majesty  how  the  same  shidl  appear  to  their  Lordships. 

W.  V.  Haroourt. 
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withstanding  an  adverse  opinion  of  the  Crown  law  officers,  English 
and  Scottish,  the  House,  guided  by  the  Committee  of  Privileges, 
reported  to  the  Crown  in  the  claimant's  favour. 

The  procedure  by  petition  to  tlie  sovereign  has  no  longer  the 
recommendation  that  it  had  at  the  time  of  the  Oxenford  claim,  of 
being  less  costly  than  a  declarator  in  the  Court  of  Session ;  but  of 
its  admitted  disadvantages  the  greatest  is  the  unfamiliarity  with 
Scottish  {jeerage  law  of  the  acting  members  of  the  Committee  of 
Privil^es,  even  such  of  them  as  may  have  acquired  a  high  reputa- 
tion as  English  lawyers.  Questions  the  understanding  of  which 
presupposes  a  minute  previous  acquaintance  with  Scottish  records 
and  much  study  of  the  law  of  Scotland  from  its  historical  side,  are 
discussed  by  ;&iglish  counsel  before  English  Law  Lords  with  no 
better  guide  than  the  dicta  of  former  Law  Lords  pronounced  under 
similar  disadvantages,  dicta  too  often  allowed  to  outweigh  the  testi- 
mony of  Scottish  records  and  Scottish  institutional  authorities,  and 
the  precedents  to  be  found  in  decisions  of  the  Supreme  Court  of 
Scoikmd  during  the  period  when  Scotland  had  a  separate  national 
existence. 

Usage  and  acquiescence  being,  then,  the  grounds  on  which  the 
present  procedure  by  petition  to  the  sovereign  and  remit  to  the 
House  of  Lords  are  based,  the  question  arises.  Can  that  usage  so 
derogate  from  the  jurisdiction  of  the  Court  of  Session  that  it  is  no 
longer  competent  to  entertain,  or,  we  should  rather  say,  bound  to 
entertain,  peerage  claims,  if  brought  before  it  ? 

Mr.  Kddell  in  his  "  Peerage  Law  "  (pp.  307  et  seq.),  after  quoting 
two  passages  from  Erskine  and  Bankton  regarding  the  circumstances 
under  which  alone  statutes  can  fall  into  desuetude,  draws  the 
following  among  other  inferences :  "  That  the  enactment  of  the  19th 
article  of  the  Union,  as  regards  the  matter  of  honours,  cannot  be 
affected  by  the  non-usage  of  the  Session.  Neither  can  the  contrary 
usage  of  the  jurisdiction  in  question  by  the  House  of  Peers  from 
1723  downwards,  while  the  Session  still  continued  it  in  1730  and 
1733,  andj  it  may  be  said,  to  1764,  constitute  or  amount  to  imm&' 
'Biorial  custom,  which  obviously  is  regarded  by  Erskine,  and  indeed, 
according  to  the  genius  and  practice  of  our  law,  to  defeat  the  force 
of  an  inferior  though  not  public  statute  in  one  sense.  The  partial 
non*usage  alluded  to  was  owing  likewise  to  no  fault  or  omission 
on  the  part  of  the  Session :  it  was  quite  vitra  vires  of  that  body, 
and  could  not  admit  of  check,  when  claimants  thus  chose  to 
prorogate  and  so  far  homologate  an  extraneous  cognizance.  Pactis 
privaiorum  non  derogatur  furi  commtmi. 

''To  exclude  and  nullify  the  effect  of  these  concurrent  circum- 
stances in  favour  of  the  Session  there  must  be  .  .  .  a  new  and  special 
Act  of  Parliament  peremptorily  abrogating  their  jurisdiction  in  so 
&r  as  extends  to  peeragea" 

It  is  certainly  difficult  to  gainsay  Mr.  Biddell's  argument ;  and 
should  a  claimant  of  a  Scottish  peerage  bring  lus  case  before  the 
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Court  of  Session,  and  have  the  question  of  jorisdiction  folly  aigued, 
it  is  not  for  ns  to  say  what  effect  that  Court  would  or  would  not 
give  to  desuetude,  the  only  possible  plea  for  declining  jurisdiction. 
Be  that,  however,  as  it  may,  the  anomalous  origin  of  the  present 
practice  suggests  that  Scottish  peerage  cases  should  at  least  not  be 
placed  at  a  disadvantage  in  comparison  with  EnglisL  **  On  the 
analogy,"  says  Lord  Crawford,  whose  views  are  nearly  identical 
with  those  of  Mr.  Biddell  on  this  subject,  "  of  the  usage  of  consulting 
the  judges  on  difficult  points  of  law  affecting  Englidi  peerages,  the 
House  of  Lords,  advising  the  Crown,  ought  a  fortiori  to  consult  the 
judges  of  the  Court  of  Session  on  questions  of  Scottish  law  affecting 
dignities,  and  frame  their  reports  accordingly.  That  they  did  not 
so  consult  Scottish  judges,  especially  in  1762  and  1771,  has  been 
the  fruitful  source  of  evil  and  injustice."^ 


AN    ARMORIAL    CASE 

HUNTER  V,  HUNTER- WESTON. 

Cases  involving  the  right  to  coat-armour  or  the  jurisdiction  of  the 
Lyon  Court  so  rarely  diversify  the  proceedings  of  the  Court  of 
Session  that  the  action  decided  on  the  31st  January  1882,  between 
Miss  Margaret  Hunter,  pursuer,  and  Mrs.  Jane  Hunter- Weston  of 
Hunterston  and  her  husband.  Colonel  Gould  Read  Hunter- Weston, 
defenders,  deserves  a  brief  notice,  were  it  only  as  one  of  the  curi- 
osities of  jurisprudence. 

In  the  case  of  Cuninghame  v.  Cunyngham  (June  13, 1849)  the 
question  was  brought  up  by  advocation  from  the  Lyon  Court, 
whether  Sir  R.  K.  Dick  Cunyngham,  Bart  of  Prestonfield,  the  heir- 
male,  or  Mr.  Smith  Cuninghame,  the  heir  of  Une,  of  Sir  John 
Cunyngham  of  Lambrughton,  was  entitled  to  certain  arms  and 
supporters.  Much  curious  lore  was  brought  to  bear  on  the  subject 
by  the  respective  counsel,  Mr.  Mark  Napier  and  Mr.  Cosmo  Innes  ; 
and  the  First  Division,  afi&rming  the  interlocutor  of  the  Lord 
Ordinary,  reversed  Lyon's  judgment 

The  case  recently  decided  was  of  a  different  complexion,  inasmuch 
as  it  did  not,  directly  at  least,  involve  a  review  of  a  decree  of  the 
Lyon  Court  It  was  a  declarator  of  irritancy  pursued  by  the  sister 
of  the  late  Robert  Hunter  of  Hunterston,  as  a  substitute  heir  of 
entail  of  that  property,  against  her  niece,  the  heir  of  entail  in 
possession,  and  the  husband  of  the  latter.  Mrs.  Hunter-Weston 
and  her  husband  had,  it  was  alleged,  incurred  an  irritancy  by  con- 
travening the  conditions  of  the  entsdl  under  which  they  possessed 
Hunterston,  inasmuch  as  while  the  entail  obliged  the  heirs  in 
possession,  and  the  husbands  of  female  heirs,  to  use  "  the  surname 
^  Lord  Crawford's  Earldom  of  Mar,  i.  p.  104. 
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of  Hunter  and  coat  armorial  of  the  family  of  Hunterstoun/'  they 
neither  used  the  surname  of  Hunter  nor  the  arms  which,  according 
to  the  pursuer,  were  the  proper  arms  of  Hunter  of  Hunterston. 
The  defenders;  on  the  other  hand,  maintained  that  they  did  use  the 
surname  of  Hunter  and  also  the  proper  coat  armorial  belonging  to 
the  family,  as  confirmed  both  to  them  and  to  the  late  Sobert  Hunter 
of  Hunterston,  father  of  Mrs.  Hunter-Weston  and  brother  of  the 
pursuer,  by  Lyon  King  of  Arms,  who  has  the  sole  jurisdiction  in 
questions  of  armorial  right 

It  seems  strange  that  the  question  of  surname  should  ever  have 
been  brought  into  Court,  inasmuch  as  the  obligation  was  not  to 
bear  the  name  of  Hunter  only,  or  as  a  last  name,  but  simply  to  bear 
the  surname  of  Hunter,  a  condition  which  was  beyond  doubt  equally 
falfiUed  by  using  as  surname  Hunter  only,  or  Weston-Hunter,  or 
Hunter-Weston,  the  last  being  the  order  in  which  the  surnames  were 
actually  used  by  the  defenders. 

Nor  did  the  question  of  arms  seem  to  admit  of  serious  doubt, 
though  it  involved  subjects  less  familiar  to  the  ordinary  Courts  of 
law.  Though  the  Hunters  of  Hunterston  had  been  a  family  of 
position  and  note  in  Ayrshire  since  the  fourteenth  century,  con- 
siderable dubiety  existed  as  to  their  proper  arms,  which  in  fact  were 
variously  borne  at  different  times,  and  had  not  been  recorded  in 
the  Lyon  Begister  either  in  1672  under  the  Act  of  that  year,  which 
made  such  registration  compulsory,  or  at  any  subsequent  date  prior 
to  1810.  A^  heir-female  who  succeeded  in  1796  married  Mr. 
Bobert  Caldwell,  who  took  the  combined  names  of  Caldwell-Hunter. 
Mr.  Caldwell-Hunter  in  1810,  in  implement  of  an  obligation  in 
his  marriage  contract,  executed  the  entail  above  alluded  to,  and  a 
few  days  previous  to  doing  so  had  the  family  arms  matriculated, 
ie.  recorded,  in  the  Lyon  Segister  as  "  Vert,  three  dogs  of  chase 
courant  argent  collared  or,  on  a  chief  of  the  second  three  hunting- 
horns  of  the  first  stringed  gules." 

Bobert  Hunter  of  Hunterston,  son  of  the  entailer  and  father  of 
Mis.  HunteivWeston,  bore  these  arms  till  1865,  when,  satisfied 
that  they  were  not  the  ancient  insignia  of  the  family,  he  applied 
for  Lyon's  authority  to  revert  to  the  older  and  simpler  coat,  "  Or, 
three  hunting-homs  vert  garnished  and  stringed  gules/'  The  present 
Lyon  King  of  Arms  (then  Lyon-Depute),  after  carefully  examining 
aU  the  attainable  evidence  on  the  subject,  was  satisfied  that  Mr. 
Hunter  was  right  in  his  contention  as  to  what  the  old  coat  of  the 
teunily  was ;  and  the  last-described  arms  were  accordingly  by  his 
authority  matriculated  in  the  Lyon  Begister  in  substitution  for  the 
coat  of  1810 :  and  the  same  coat  was  more  recently  confirmed  by 
Lyon's  authority  to  Mr.  and  Mrs.  Hunter-Weston  on  their  succession, 
and  exemplified  quarterly  with  the  arms  of  Weston.  The  defenders, 
in  iiact,  did  all,  if  not  more  than  all,  that  the  law  could  possibly 
lequire  as  to  complying  with  the  armorial  condition  in  the  entail. 
Colonel  Weston  obtained  the  royal  licence  to  adopt  the  additional 
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name  of  Hunter,  and  bad  his  qiiartered  coat  recorded  in  the  books 
of  tbe  English  Heralds'  College  as  well  as  in  the  Lyon  Begister. 

The  defender  pleaded  that  the  arms  meant  by  the  entailer  most 
be  presumed  to  be  the  historical  arms  of  the  family,  and  that  it 
lay  with  Lyon,  and  not  with  either  pursuer  or  defender  in  the 
exercise  of  their  private  judgment,  to  determine  what  these  were. 
An  awkward  fact  for  the  pursuer  transpired,  namely,  that  she  had 
herself  used  the  arms  which  she  now  repudiated,  and  had  caused 
them  to  be  represented  on  the  tombstone  of  her  sister  in  1870. 

Lord  Adam,  before  whom  the  case  came  as  Lord  Ordinary,  found 
that  the  obligation  in  the  entail  had  not  been  contravened  either 
as  to  name  or  arms,  assoilzied  the  defenders,  and  found  them 
entitled  to  expenses. 

The  defenders  reclaimed,  the  case  came  before  the  First  Division  ; 
and  Mr.  Pearson  having  been  heard  for  the  pursuer,  and  Mr.  J.  P. 
B.  Eobertson  for  the  defenders,  the  Court  adhered  with  additional 
expenses. 

In  giving  judgment,  the  Lord  President  said : — 

"  The  questions  as  to  the  adoption  of  the  name  of  Hunter  and 
the  wearing  of  the  coat  armorial  of  the  family  are  different.  As 
regards  the  name,  when  an  entailer  directs  that  his  heirs  of  entail 
shall  use  a  certain  surname,  that  may  be  understood  in  diflPerent 
senses  according  to  the  circumstances  of  the  case.  The  name  may 
be  assumed  by  the  heir  as  his  only  surname,  or  in  addition  to 
another  name,  putting  the  assumed  name  last,  or  along  with  one  or 
more  surnames,  putting  these  in  some  order  in  which  the  assumed 
name  shall  not  be  the  last.  The  question  is,  whether  the  entailer 
has  required  more  than  that  the  name  of  Hunter  shall  be  assumed, 
there  being  no  more  precise  condition  inserted  in  the  deed.  It  is 
clear  that  that  condition  is  sufficiently  complied  with  if  the  name 
be  assumed  in  any  of  the  ways  to  which  I  have  referred,  and 
therefore  that  part  of  the  complaint  is  entirely  unfounded. 

"As  regards  the  part  of  the  case  which  deals  with  the  coat  armo- 
rial, there  are  other  considerations  which  require  to  be  dealt  with. 
The  complaint  of  the  pursuer  is  that  the  coat  of  arms  nov/  adopted 
by  the  defenders  is  not  the  proper  coat  of  the  Hunterston  family. 
She  says  that  the  coat  of  arms  which  the  Hunterston  family  now 
bear  was  assigned  to  Mrs.  Hunter- Weston's  father  by  the  Lyon 
King  of  Arms  in  1865,  but  that  Lyon  was  misinformed  and  misled 
by  the  heir  of  entail  who  asked  to  have  the  coat  assigned.  That 
is  not  a  veiy  intelligible  statement,  because  it  must  be  taken  for 
granted  that  Lyon  knows  more  about  coats  of  arms  than  any  other 
person,  whether  the  heir  of  entail  or  some  one  else.  He  is  the  pro- 
per officer  for  the  purpose,  and  by  his  judgment  and  authority  any 
one  who  bears  the  coat  armorial  is  bound  And  I  know  of  no 
authority  for  taking  to  another  Court,  and  bringing  up  as  a  side 
issue,  the  decision  arrived  at  on  such  a  point  by  the  Lyon  King, 
without  having  in  the  first  place  had  recourse  to  the  regular  pro- 
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ceedmgs  by  which  such  a  decision  can  be  reviewed.  There  have 
1)een  cases  in  which  the  judgment  of  the  Lyon  King  has  been 
brought  under  review  by  advocation  or  reduction,  and  if  a  party 
has  a  proper  interest  he  will  be  entitled  to  be  heard  upon  the 
merits  on  such  a  matter.  But  to  disregard  as  unimportant  the 
judgment  which  was  pronounced  upon  this  matter  in  1865  is 
unprecedented ;  and  I  do  not  see  how  any  judgment  could  be  pro- 
noxmced  which  could  efifect  the  pursuer's  purpose,  without  involv- 
ing a  reversal  of  the  decree  of  1865,  and  determining  what  are  the 
proper  insignia  of  the  Hunter  coat  armorial.  As  the  matter  now 
stands,  no  one  is  entitled  to  use  any  other  coat  armorial  than  that 
settled  by  the  decree  of  1865,  and  if  he  did  he  would  render  himself 
liable  to  the  penalties  specified  in  the  Act  of  1672.  It  would  be  a 
strong  thing  if  we  were  to  direct  this  heir  of  entail  to  revert  to 
the  coat  armorial  which  was  borne  by  the  family  previously  to 
1865,  and  were  thus  impliedly  to  subject  him  to  the  penalties 
imposed  by  the  Act  of  1672  as  a  condition  of  his  holding  this 
estate.  Yet  that  is  what  the  contention  of  the  pursuer  amounts  to. 
As  the  case  stands,  it  must  be  assumed  by  the  Court  that  the  true 
coat  armorial  of  the  Hunterston  family  is  that  conferred  by  the 
patent  of  1865. 

"  But  it  is  further  said  that  when  Mrs.  Hunter- Weston  succeeded 
in  1880  there  was  a  tampering  with  the  coat  armorial  of  the 
defenders  by  quartering  it  with  the  coat  of  the  Weston  family, 
and  that  thus  there  has  been  a  contravention  of  the  entaiL  That 
contention  is  not  raised  upon  record,  which  is  one  objection  to  it 
Bat  I  am  unwilling  to  give  it  no  further  answer,  because  I  am  very 
clearly  of  opinion  that  Colonel  and  Mrs.  Hunter- Weston  could  do 
nothing  more  than  what  they  did,  and  that  what  they  did  they  did 
rightly.  We  are  told  that  in  1880,  when  Mrs.  Hunter-Weston 
succeeded  to  the  estate,  her  husband,  desirous  of  fulfilling  '  in  the 
most  full  and  formal  manner  the  conditions  of  the  entail,  obtained, 
as  an  Englishman,  through  the  College  of  Arms  in  England,  the 
royal  Ucence  to  assume  and  use  the  surname  of  Hunter  and  the 
coat  armorial  of  the  family  of  Hunterston  in  addition  to  his  own, 
the  surname  being  prefixed  and  the  arms  quartered  in  the  second 
<]uarter.  In  obedience  to  the  royal  commands,  the  Garter  Eing 
of  Anns  forwarded  to  the  Lyon  Eing  of  Arms  a  certificate  that  the 
right  of  Lieutenant-Colonel  Weston  to  bear  arms  was  recognised 
in  the  CoU^e  of  Arms  in  England,  and  Lyon  transmitted  to 
Garter  an  exemplification  of  the  coat  of  the  family  of  Hunterston. 
Due  record  of  the  quartered  arms  was  made  in  the  College  of  Arms 
and  in  the  Lyon  office,  and  patents  were  issued  therefrom  in  favour 
of  lieutenant-Colonel  Hunter-Weston  and  his  wifa'  It  is  said 
that  m  order  to  comply  with  the  terms  of  the  clause  of  entail  it  is 
not  enough  to  use  the  Hunter  arms  quartered  sJong  with  the  arms 
of  another  family,  but  that  the  arms  of  Hunter  of  Hunterston  must 
be  used  alone.    That  is  a  matter  upon  which  one  wishes  to  have 
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authority,  and  the  only  authority  which  has  been  quoted  is  a  very 
direct  and  conclusive  one  against  the  pursuer.  Sir  Geoige  Mac- 
kenzie says,  'The  leamedest  antiquaries  and  lawyers  (who  call 
quartering  cumtUcUio  armarum)  do  observe  that  the  quartering  of 
coats  did  proceed  at  first  from  the  vanity  of  kings  and  princes, 
who  added  the  arms  of  the  conquered  or  acquired  kingdoms  to 
these  which  they  bore  formerly;  .  .  .  and  they  conclude  that 
when  a  person  leaves  his  estate  to  another  upon  condition  that  he 
shall  bear  the  disponer^s  name  and  arms,  he  who  is  to  succeed  is 
not  by  condition  obliged  to  lay  aside  his  own  name  and  arms,  but 
may  quarter  his  own  arms  with  these  of  the  disponer,  except  the 
disponer  do  in  the  institution  prohibit  the  bearing  of  any  arms 
beside  his  own ;  .  .  .  and  the  heir  in  marshalling  his  own  and 
the  disponer's  arms  may  iise  what  order  he  pleases  by  giving  the 
first  quarter  either  to  his  own  or  to  the  disponer,  except  the 
contrair  be  expressed  in  the  institution.'  No  doubt  that  quotation 
is  applicable  to  a  person  succeeding  in  his  own  name  to  an  estate 
destined  to  him  under  such  a  condition;  and  in  the  present  case 
we  are  dealing  with  an  heiress  of  entail  and  her  husband ;  and, 
according  to  tiie  contention  of  the  pursuer,  this  paragraph  is  not 
applicable  to  the  present  case.  Her  counsel  says  thi&t  it  is  the 
paragraph  which  follows  which  ought  to  regulate  the  present  cade, 
and  that  when  a  man  assumes  the  arms  of  his  wife  the  way  to 
emblazon  the  shield  is  to  impale  and  not  to  quarter  the  arms  of  the 
two  families.  Now,  it  would  be  rather  a  remarkable  conclusion  if 
the  Court  were  to  hold  that  upon  such  a  matter  Garter  and  Lyon 
are  wrong,  and  they  must  be  wrong  if  the  contention  of  the  pursuer 
is  right.  I  am  not  disposed  to  impugn  their  authority,  and  am  of 
opinion  that  the  Lord  Ordinary's  interlocutor  ought  to  be  adhered  to." 

Lord  Deas  considered  that  the  irritancy  clause  is  to  be  construed 
as  stringently  as  any  other  irritancy  under  a  deed  of  entail ;  and 
as  to  the  name,  agreed  that  the  condition  may  be  observed  either 
by  making  Himter  the  only  surname,  or  by  using  it  as  one  of 
several  surnames,  either  first  or  last  ''  There  is  nothing  in  the 
entail  to  show  that  the  surname  of  Hunter  and  no  other  is  to  be 
used.  As  to  the  coat  armorial,  it  has  been  found  by  the  proper 
authority  that  that  borne  by  the  defenders  is  the  proper  coat  of 
the  family  of  Hunter  of  Hunterston,  and  the  arms  of  Hunter  and 
Weston  are  duly  quartered  by  the  authority  of  Lyon  and  Qarter. 
I  do  not  see  any  ground  for  holding  that  both  Lyon  and  Garter 
are  wrong ;  and  I  agree  that  before  we  can  ordain  the  defenders  to 
revert  to  the  coat  armorial  used  prior  to  1865  it  will  be  necessary 
to  have  the  patent  issued  in  that  year  by  Lyon  reduced." 

Lord  Mure :  ''  I  have  come  to  the  same  conclusion.  The  words 
of  the  entail  are  veiy  clear,  and  quite  insufficient  to  imply  any 
obligation  upon  the  husband  to  abandon  his  own  name  and  adopt 
Hunter  exclusively.  The  law  is  thus  stated  in  the  last  edition  of 
Mr.  Bell's  'Lectures  on  Conveyancing,'  p.  1017:  *  We  have  in  general 
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first  an  obligation  to  bear  the  surname,  arms,  and  designation  of 
the  entailer.  If  it  is  intended  to  preserve  a  separate  representa- 
tion, the  word  "  only  "  will  be  added,  or  the  words  "  and  no  other 
name,  arms,  and  designation.'"  Without  these  restrictive  words 
the  heirs  may  conjoin  any  other  surname,  arms,  and  designation 
with  those  prescribed  by  the  entail.  The  word  '  alone '  or  '  only ' 
not  being  found  in  the  clause  here  in  question,  and  there  being  no 
other  similarwords  of  limitation,  I  think  that  the  pursuer  must 
fail  in  this  ground  of  action.  As  regards  the  armorial  bearings,  it 
appears  to  me  that  there  is  nothing  to  prevent  the  defenders  from 
using  those  which  have  been  sanctioned  by  Lyon  King  of  Arms  and 
Garter  King  of  Arms.  I  do  not  think  that  we  can  here  call  in 
question  the  decision  of  these  authorities." 
Lord  Shand  concurred. 
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The  case  of  Walker  v.  Bryce  (December  6, 1881,.  First  Division) 
has  decided  a  very  important  question  arising  under  the  Debtors 
(Scotland)  Act  of  1880.  Section  4  of  that  Act,  after  stating  the 
class  of  debts  for  which  imprisonment  is  still  retained,  provides 
"that  no  person  shall  be  imprisoned  in  any  case  excepted  from  the 
operation  of  this  section  for  a  longer  period  than  twelve  months." 
The  pursuer.  Walker,  had  been  incarcerated  under  an  alimentary 
decree  for  the  support  of  an  illegitimate  child  in  the  prison  of  Ayr 
upon  2l8t  August  1880.  When  the  year  expired  a  new  warrant 
of  imprisonment  following  on  a  charge  to  pay  the  aliment  for  next 
quarter  was  served  upon  him  in  prison.  He  raised  a  process  of 
suspension,  and  pleaded  that  detention  for  more  than  a  year  was 
illegal  under  the  recent  Act.  The  Lord  Ordinary  (M'Laren)  granted 
liberation.  In  bis  opinion  '*  the  natural  and  obvious  reading  of  the 
statute  is  that  which  makes  the  word  '  case '  synonymous  with 
decree,  and  this  interpretation  is  supported,  if  support  be  necessary, 
by  the  antecedent  part  of  the  clause,  in  wliich  the  power  of  im- 
prisonment is  reserved  in  relation  to  sums  decerned  for  aliment 
•  .  .  I  am  therefore  of  opinion  that  the  two  warrants  of  imprison- 
ment issued  against  this  complainer  are  truly  warrants  applicable 
to  the  same  case  within  the  meaning  of  the  statute,  and  that  an 
aggregate  period  of  imprisonment  under  the  two  warrants  must  be 
limited  to  twelve  months.  Any  other  construction  would  enable 
the  creditor  by  successive  warrants  to  detain  the  debtor,  if  not 
possessed  of  independent  means,  for  the  whole  period  of  ten  years, 
and  would  defeat  the  plain  intention  of  the  statute." 

But  the  Inner  House  took  quite  a  different  view.  In  the  opinion 
of  the  judges  of  the  First  Division,  each  term  of  aliment  forms  a 
new  debt,  rendering  the  debtor  liable  to  a  fresh  period  of  imprison- 
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ment.  **  There  is  another  aspect  of  the  case,"  observed  the  Lord 
President,  "  and  that  is,  if  a  person  who  is  liable  to  pay  aliment  for 
seven  or  ten  years  is  to  be  imprisoned  for  the  first  term,  and  after 
that  is  to  be  free  from  all  claims  upon  him  for  aliment,  the  effect 
would  be  that  the  section  about  imprisonment  for  aliment  would 
become  nugatory  altogether."  He  meets  the  objection,  that  the  view 
which  he  held  might  lead  to  perpetual  imprisonment,  by  pointing 
out  that  the  prisoner  has  still  the  remedy  of  cessio. 

The  question  is  certainly  a  nice  one,  with  much  to  be  said  on 
both  sides.  It  is  somewhat  surprising  that  if  the  Court  have 
rightly  interpreted  the  meaning  of  the  framers  of  this  Act,  that 
meaning  was  not  more  clearly  expressed,  seeing  that  from  the 
nature  of  the  debts  excepted  this  question  was  very  likely  to  arisa 

In  Orant  v.  Fleming  (December  10,  1881,  Second  Division)  a 
question  which  was  raised  in  Sandys  (November  26, 1874,  2  Eettie 
(Just.  Cases),  7)  came  before  the  Court,  viz.  Has  the  Debts  Eecovery 
Act  a  wider  scope  than  that  of  1579,  c.  83  ?  It  was  an  action  for 
payment  of  disbursements  alleged  to  have  been  made  by  the  pur- 
suer on  account  of  the  defender,  who  pleaded  the  triennial  prescrip- 
tion, and  as  an  alternative  plea,  that,  if  this  prescription  did  not 
apply,  the  action  was  incompetent  in  the  Debts  Eecovery  Court. 
The  Sheriff-Substitute  repelled  both  pleas,  and  decerned  against  the 
defender  upon  the  merits.  This  judgment  was  adhered  to  by  the 
Second  Division.  Speaking  with  reference  to  the  second  plea,  the 
Lord  Justice-Clerk  said,  "  In  regard  to  this  latter  point,  no  doubt 
obscure  enough,  questions  may  arise  under  the  statute  if  we  go 
strictly  to  work ;  but  it  is  obvious  that  the  intention  of  the  statute 
is  that  it  should  apply  to  small  accounts  arising  amongst  dealers  in 
the  ordinary  way,  and  its  purpose  is  to  give  a  cheap  remedy  for 
their  recovery,  and  I  do  not  think  it  was  the  least  intended  to 
limit  to  such  debts  as  would  have  fallen  under  the  Triennial  Pre- 
scription Act  of  1579."  Lord  Young,  while  remarking  that  the 
Debts  Eecovery  Act  is  "  certainly  oddly  enough  expressed,"  held 
the  point  to  have  been  settled  in  Sandys'  case.  He  had  more 
difficulty  about  the  other  plea,  and  remarked,  "  I  should  have  felt 
it  my  duty  to  dissent  but  for  the  view  which  your  Lordship  has 
adopted,  that  the  SheriflF  has — on  evidence  which  we  think  reason* 
ably  supported — decided  that  the  sum  concluded  for  is  composed  of 
advances  under  the  defender's  mandate,  and  there  is  authority  for 
holding  that  the  Act  of  1579  is  inapplicable  to  such.  Thinking  in 
this  way,  I  do  not  dissent.  In  the  more  general  view,  I  do  not 
think  a  writer  would  get  rid  of  the  Act  of  1579  by  limiting  his 
account  to  outlays.  I  do  not  mean  large  sums  advanced,  but  to 
deeds  and  writings  copied  by  the  clerks,  and  to  payments  to  porters, 
and  other  charges  of  the  same  kind. 

In  Macpherson  v.  Ha^fgarts  (December  15,  1881)  the  Second 
Division,  reversing  Lord  Lee,  have  found  that  it  was  incompetent 
to  prove  by  parole  that  a  cautionary  obligation  had  been  entered 
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into  by  two  of  the  obliganta  only  until  a  supplementary  and  valid 
gaarantee  should  be  given  by  another  who  was  in  minority  at  the 
date  of  their  signature.  Lord  Young  said,  "  There  was  no  room 
for  parole  evidence  at  all,  and  that  submitted  to  us  was,  in  my 
opinion,  incompetent  from  beginning  to  end."  Lord  Lee's  authority 
for  allowing  a  proof  before  answer  was  mainly  the  case  of  Thorhum 
T.  Howie  (July  18, 1863, 1  Macph.  1169),  in  which  an  inquiry  was 
allowed  into  the  circumstances  under  which  a  bond  of  corroboration 
had  been  granted.  But  it  will  be  observed  upon  turning  to  the 
report  of  this  case  that  there  were  documents  held  sufficient  to 
warrant  the  opinion  arrived  at  by  the  Court.  The  judgment  is 
delivered  by  Lord  Deas,  who  says, "  I  shall  take  the  case  on  the 
written  documents  alone."  He  indeed  adds,  "I  would  be  slow, 
however,  to  affirm  that  parole  proof  is  altogether  incompetent  in 
such  a  case.  Mere  verbal  communings  or  statements  may  be  so. 
Bat  it  does  not  follow  that  facts  and  circumstances  of  real  evidence 
may  not  be  ascertained  even  by  parole  testimony  in  aid  of  the 
construction  of  written  documents."  But  this  unsupported  and 
cautiously-worded  opinion  of  Lord  Deas  is  hardly  an  authority  for 
the  admission  of  parole  evidence. 

In  Haggarts  v.  Macpherson  (March  15,  1881)  the  First  Division 
held  that  a  compromise  of  the  action  had  taken  place,  because 
the  pursuer  had  by  minute  on  8th  January  accepted  an  offer  made 
by  the  defenders  upon  record,  although  on  15th  February  the 
defenders  withdrew  this  offer.  "  This,"  said  the  Lord  President, 
"is  an  acceptance  precisely  in  the  terms  of  the  offer,  and  therefore, 
unless  something  intervenes  to  prevent  the  offer  and  acceptance 
having  their  effect,  they  must  receive  their  effect. 

In  Murray  v.  Brown  and  Porteous  (December  16,  1881,  First 
Division)  the  question  was  raised  whether,  under  the  Act  (26  and 
27  Vict  c.  100)  for  protecting  sheep  from  the  ravages  of  dogs,  it 
is  necessary  to  aver  and  prove  fault  on  the  part  of  the  owner. 
Section  1  of  that  Act  modifies  the  common  law  to  the  following 
extent :  "  In  any  action  brought  against  the  owner  of  a  dog  for 
damages  in  consequence  of  injury  done  by  such  dog  to  any  sheep 
or  cattle,  it  shall  not  be  necessary  for  the  pursuer  to  prove  a  previous 
propensity  in  such  dog  to  injure  sheep  or  cattle."  Lord  Mure  said, 
"I  think  it  is  still  necessary  to  allege  fault  on  the  part  of  the  owner 
of  the  dog,  and  that  that  has  been  here  alleged  and  sufficiently 
proved."  And  the  Lord  President  agreed  that  the  interlocutor  ought 
to  include  a  finding  of  fault.  Lord  Shand,  referring  to  a  previous 
opinion  of  the  Lord  President,  delivered  in  the  case  of  M'lrUyre 
(8  Macph.  570),  to  the  effect  that  the  statute  is  not  clear  upon  this 
point,  remarked, ''  As  a  second  case  has  now  come  up  which  raises 
the  same  point,  and  we  have  now  to  repeat  that  the  words  of  the 
statute  are  unsatisfactory,  it  may  be  for  the  consideration  of  those 
in  whose  hands  such  matters  are  placed  whether  our  law  should  not 
be  put  upon  a  dearer  footing." 
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Baird  &  Co.  v.  M'Monagle  (December  17, 1881,  Second  Division 
is  one  of  the  first  cases  decided  by  the  Sapreme  Court  under  the 
Employers  Liability  Act  of  1880.  The  Court  have  held  that  a 
workman  is  not  barred  from  recovering  damages  although  he  had 
gone  on  working  in  the  knowledge  of  the  danger.  He  had  called 
the  attention  of  the  oversman  to  what  he  considered  insecure,  and 
the  latter  had  told  him  to  work  away  and  he  would  get  the  matter 
put  right  Under  the  Act,  damages  cannot  be  recovered  where  the 
workman  knows  of  the  defect,  and  has  failed  to  give  within  a 
reasonable  time  information  to  the  employer  or  oversman. 

All  lawyers  know  that  a  fugm  warrant  is  a  very  delicate  l^al 
machine  to  deal  with    An  illustration  of  this  fact  is  afforded  by 
the  case  of  Clark  v.  Bremntr  (December  21, 1881,  First  Division). 
The  circumstances  of  this  case  may  be  learned  from  the  following 
passage  in  the  Lord  Ordinary's  note :  "  It  has  long  been  settled  that 
the  cautioner  is  entitled  to  be  freed  from  his  obligation  by  pro- 
ducing the  debtor  at  a  diet  of  Court,  and  protesting  that  he  has 
fulfilled  his  obligation.    The  debtor  is  then  liable  to  be  imprisoned 
as  in  meditatione  fugce  if  he  fail  to  find  caution  a  second  time, 
whether  by  the  judge  in  a  special  application  for  this  purpose  or 
by  the  creditor  at  his  own  hand.    In  the  present  case  the  creditor 
lias  proceeded  on  the  assumption  that  the  original  warrant  of 
imprisonment  was  a  continuing  warrant,  and  accordingly,  on   an 
interlocutor  being  pronounced  cSscharging  the  cautioner,  he  caused 
the  debtor  to  be  imprisoned  on  that  warrant  without  obtaining  the 
authority  of  the  Sheriff."    The  case  came  before  the  Court  of 
Session  by  way  of  a  note  of  suspension,  and  it  was  remarked  by 
the  Lord  President  that  the  question  raised  had  never  certainly  in 
terms  been  decided  before.     The  Court,  however,  seem  to  have 
arrived  without    difficulty  at  the  conclusion  that  the   original 
warrant  was  insufficient,  and  that  imprisonment  had  improperly 
followed  upon  it     The  authority  quoted  in  support  of  the  course 
pursued  was  the  case  of  Forgie,  reported  in  3  Bettie,  1149.    A  debtor 
who  had  been  liberated  under  the  operation  of  the  Act  of  Grace 
unknown  to  the  incarcerating  creditors,  who  held  a  decree  against 
him,  was  afterwards  put  in  prison  by  them  under  the  old  warrant, 
and  the  legality  of  this  proceeding  was  sustained.     The  Lord 
Ordinary,  however,  points  out, "  The  judgment  in  the  case  of  Forgie 
was  not  intended  to  be  applied  to  a  case  like  the  present,  where 
the  imprisonment  is  not  in  execution  of  a  decree,  but  is  awarded 
in  the  exercise  of  a  discretionary  power,  and  for  the  purpose  of 
enforcing  the  appearance  of  the  debtor  judicio  sisUJ'    In  support 
of  the  view  taken  by  the  Court  in  Clark's  case  there  is  the  autho- 
rity of  Dimglas  (5  D.  338),  in  which  the  Lord  Ordinary  was  instructed 
to  grant  warrant  of  incarceration  of  new. 

In  the  case  of  McDonald  v.  Milkmaids  (January  7, 1881,  recently 

^orted)  Lord  Fraser  has  given  an  important  decision  upon  the 

ion  whether  or  not  the  official  of  an  insurance  company  can 
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refuse  to  furnish  medical  reports  furnished  to  his  office  upon  the 
plea  of  confidentiality.  He  has  decided  the  question  in  the 
negative,  although  he  points  out  that  ''the  tendency  of  modern 
decision  is  to  increase  the  class  of  cases  coming  under  the  category 
of  privileged  communications.  It  has  never  been  decided  in  Scot- 
land that  a  medical  man  or  priest  is  bound  to  reveal  the  secrets 
committed  to  him  by  patient  or  penitent.  He  remarks,  ''An 
insurance  company  in  the  course  of  its  business  requires  to  obtain 
information  as  to  the  health  of  the  person  wishing  to  deal  with  it, 
promising,  at  the  same  time,  to  the  doctor  who  gives  the  report 
that  it  will  be  treated  as  a  confidential  communication."  This  does 
not  possess  any  of  those  elements  which  lie  at  the  root  of  the  pro- 
tection given  to  the  classes  above  referred  to. 

In  the  case  of  Stronack  and  Others  (December  23, 1881)  Lord 
M'Laren  has  decided  that  the  provisions  contained  in  the  95th 
section  of  the  Court  of  Session  Act  of  1868,  and  the  30th  section  of 
that  of  1880,  relating  to  the  wakening  of  actions,  do  not  apply  to 
undefended  suits;  that  in  such  cases  it  is  necessary  to  raise  a 
summons  of  wakening. 

In  Anderson  v.  Lattimer  (December  20,  1881,  First  Division) 
the  Court  have  again  given  a  liberal  interpretation  to  the  Act  of 
Sederunt  of  March  1870,  under  which  it  is  necessary  for  appellants 
to  box  within  fourteen  days  after  the  process  has  been  received  by 
the  clerk  of  Court  the  "  note  of  appeal,  record,  interlocutors,  and 
proof  Here  the  appellant,  through  the  mistake  of  his  agent,  had 
failed  to  lodge  his  proof.  The  Court  repelled  an  objection  to  the 
competency  of  the  appeal.  We  may  here  note  the  previous  cases. 
In  Young  v.  Brown  (2  Eettie,  456)  it  was  objected  that  the  appel- 
lant had  failed  to  include  in  the  print  the  note  of  appeal.  The 
objection  was  thought  too  narrow  and  critical,  although  admitted 
to  be  good  according  to  the  letter  of  the  Act  of  Sederunt.  In 
Walker  v.  Beid  (4  Kettie,  714)  prints  were  not  lodged  timeously, 
the  agent  having  by  mistake,  as  the  day  for  lodging  fell  in  vacation, 
lodged  them  on  the  box-day  instead.  Lord  GiflTord  said,  "  I  think 
the  power  of  giving  such  relief  in  cases  of  accidental  failure  to 
comply  with  the  Act  of  Sederunt  must  always  inhere  in  the  Court" 
In  Muir  v.  Mackenzie  (19  S.  L.  R  3)  it  was  held  unnecessary  under 
this  Act  of  Sederunt  to  box  along  with  the  other  papers  documen- 
tary evidence  forming  part  of  the  proof.  On  the  other  hand,  in 
the  case  of  Robertson  v.  Barday  the  Act  of  Sederunt  was  strictly 
enforced.  But  in  that  case,  as  the  Lord  President  remarked, ''  the 
appellant  had  taken  no  step— he  had  not  even  attempted  to  take 
any  step — ^to  print  and  box  the  appeal,  and  it  was  thus  held  that 
he  had  no  excuse  at  all,  except  an  obviously  trivial  attempt  to 
palliate  his  default  on  the  ground  of  some  verbal  and  half-hearted 
communications  between  the  parties  with  a  view  to  a  settlement." 
In  Anderson  v.  LaUimer,  although  the  appellant  was  permitted  to 
proceed,  be  was  found  liable  in  modified  expenses. 
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The  case  of  Eennigan  v.  MVey  (January  12,  1882,  Second 
Division),  which  has  already  formed  the  theme  of  some  exceedingly 
clever  and  humorous  verses  in  this  Journal,  raises  two  questions^ 
The  first  of  these  is,  whether,  where  injury  has  arisen  from  the 
fiction  of  such  an  animal  as  a  boar,  it  is  necessary  to  prove  know- 
ledge of  its  savage  character  upon  the  part  of  its  owner.  The 
Sheriff-Substitute  held  that  it  was ;  that  "  the  boar  is  an  animal 
martsuetcp  naturce,  and  accordingly  its  owner  is  not  liable  for  any 
injury  which  may  result  from  any  sudden  or  unusual  display  of 
ferocity  due  to  excitement  and  contrary  to  its  natural  habits."  The 
Sheriff  thought  diflferently.  It  appeared  to  him  "  that  the  case  of 
a  boar  left  at  large  is  more  analogous  to  that  of  a  bull  or  a  horse 
than  to  the  case  of  a  dog."  With  him  agreed  the  Lord  Justice- 
Clerk,  who  said,  "I  should  have  thought  that  it  is  a  matter  of 
common  knowledge  that  a  boar,  although  it  may  in  a  sense  be  a 
domestic  animal,  is  certainly  not  mansiietce  natui^ee,  and  that  upon 
the  slightest  provocation  it  will  do  such  mischief  as  it  did  in  this 
case."  Then  came  the  question.  Was  there  fault  upon  the  part  of 
the  injured  person  ?  The  injuries  had  been  received  by  him  while 
in  the  act  of  driving  the  boar  out  of  his  garden  with  a  stick.  The 
Sheriff-Substitute  of  course  held  there  was.  With  him  the  boar 
was  a  tame  animal,  only  excited  by  the  reception  given  to  its  tres- 
pass. The  SherifiF,  however,  held  that  the  pursuer  had  only  been 
defending  his  own  property,  and  that  no  such  amount  of  rashness 
had  been  proved  as  to  disentitle  him  to  damages.  Lord  Butherfurd 
Clark  was  the  sole  judge  in  the  Supreme  Court  who  seemed  to 
sympathize  with  the  view  of  the  Sheriff-Substitute.  It  humbly 
appears  to  us  that  the  judgment  arrived  at  is,  with  all  respect,  open 
to  a  charge  of  inconsistency.  If  the  boar  was  not  man^iietcB  ncUurcB, 
but  an  animal  of  a  dangerous  character,  was  it  not  I'ash  in  the  pur- 
suer to  attack  him  ?  If,  on  the  other  hand,  the  pursuer's  conduct 
was  reasonable,  does  not  this  point  to  the  fact  that  a  boar,  like  a 
dog,  may  in  the  ordinary  case  be  driven  away  with  safety  ?  Nov^ 
it  is  established  law  that  in  the  case  of  a  dog  previous  knowledge 
of  a  savage  disposition  must  be  traced  to  the  owner. 

In  Wilsons  v.  Littlejohn  (January  17,  1882)  Lord  Fraser  has 
decided  a  point  of  some  importance  in  the  law  relating  to  biUs. 
Under  the  16th  section  .of  the  "  Mercantile  Law  Amendment  Act " 
it  is  provided  that  the  indorsee  of  a  bill  or  note  indorsed  after  the 
period  of  payment  holds  it  subject  to  all  objections  or  exceptions 
which  might  be  pleaded  against  the  indorser.  In  this  case  a  pro- 
missory note  had  been  transferred  vrUhov/t  indorsation.  The  Lord 
Ordinary  however  held  that  the  above  section  did  apply.  He  says, 
"  The  evil  which  the  Legislature  intended  to  remedy  was  one  which 
could  only  be  met  by  extending  the  construction  of  the  statute  so 
as  to  meet  a  case  like  the  present  The  object  was  to  assimilate 
the  law  of  the  two  countries  upon  this  point,  and  according  to  the 
law  of  England,  the  same  objection  that  could  be  stated  to  the 
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holder  of  a  bill  who  took  it  when  overdue  from  one  who  indorsed 
it,  can  be  stated  against  a  transferor  by  delivery."  Whether  this  is 
a  safe  ground  upon  which  to  base  the  construction  of  a  statute  may 
be  doubted,  because  we  know  that  the  Legislature  intends  to  do 
much  which  it  fails  to  accomplish. 

Another  decision  has  been  given  under  the  Presumption  of  life 
Act  in  Craig  and  Others  (January  20,  1882,  First  Division).  A 
man  had  disappeared  upwards  of  thirty  years  ago.  Twenty-three 
years  after  his  disappearance  a  succession  opened  to  him.  A 
petition  by  his  next  of  kin  for  authority  to  make  up  title  was 
refused  upon  the  ground  that  under  the  Act  he  must  be  presumed 
to  have  died  seven  years  after  his  disappearance,  and  consequently 
previous  to  the  date  of  the  opening  of  this  succession.  Thus  the 
statute  does  not  always  operate  in  favour  of  the  representatives  of 
absentees.  At  common  law  the  presumption  would  have  been  in 
favour  of  the  lost  man  having  survived  the  period  of  vesting. 
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It  is  a  trite  maxim  that  the  frequency  of  the  transgression 
increases  the  punishment  of  the  wrong-doer,  a  maxim  broad  enough 
to  cover  all  kinds  of  criminal  misconduct,  but  which  our  practice 
has,  we  venture  to  think,  injuriously  narrowed  by  rejecting  evidence 
of  previous  transgressions,  in  the  form  of  previous  convictions, 
unless  obtained  for  crimes  bearing  precisely  the  same  nomen  juris 
as  those  subsequently  committed.  The  most  glaring  anomaly 
vhich  long  existed  in  our  practice  under  this  narrow  rule  was 
forcibly  exposed  from  the  Bench  in  a  case  of  robbery  tried  before 
the  High  Court  in  1852,  in  which  previous  conviction  of  theft  was, 
for  the  first  time,  charged  as  an  aggravation  of  the  graver  crime. 
Lord  Cockbum,  in  giving  his  opinion  on  an  objection  to  the  com- 
petency of  such  an  aggravation,  said,  "  On  principle,  I  would  have 
thought  that  a  previous  conviction  of  theft  was  relevant  as  an 
aggravation  to  a  charge  of  robbery.  I  woiild  have  been  the  moi-e 
inclined  to  take  tliis  view,  that  it  is  impossible  not  to  feel  the 
absurdity  of  our  existing  practice.  A  man  is  convicted  of  theft 
If'he  commits  another  simple  theft,  that  previous  conviction  may 
be  appealed  to  as  an  aggravation  of  his  new  offence.  But  if,  instead 
of  a  simple  theft,  he  commits  a  much  worse,  a  more  daring  theft, 
a  theft  by  violence  to  the  person,  then  he  is  not  to  suffer  by  the 
previous  conviction."  But,  because  of  previous  inveterate  practice, 
bis  Lordship  concurred  with  his  brother  judges  in  sustaining  the 
objection  to  the  novel  aggravation.  This  anomalous  state  of 
practice  continued  till  1868,  when  a  remedy  was  obtained  by  the 
31  and  32  Vict  c.  96,  sec.  12  of  which  enacts  that  "  it  shall  be 
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competent  in  any  criminal  letters  or  in  any  indictment  before  the 
High  Court  or  Circuit  Court  of  Justiciary  charging  any  person 
with  the  crime  of  robbery,  and  in  the  course  of  the  trial  proceeding 
on  such  criminal  letters  or  indictment  as  aforesaid,  to  prove  a 
previous  conviction  of  the  person  accused  for  the  crime  of  theft-  as 
an  aggravation  of  the  said  crime  of  robbery;  and  in  like  manner 
it  shall  be  competent  to  libel  and  prove  a  previous  conviction  for 
the  crime  of  robbery  as  an  aggravation  of  the  crime  of  theft."  It 
will  be  observed  that  this  enactment  has  no  reference  to  Sherifi 
Court  practice,  so  that  a  charge  of  theft  in  that  Court  cannot  be 
aggravated  by  a  previous  conviction  of  robbery.  The  SheriflF  has 
no  jurisdiction  to  try  robbery,  though  mere  sentences  of  imprison- 
ment, such  as  the  Sheriff  passes  in  ordinary  cases,  are  now  fre- 
quently pronounced  by  the  Justiciary  Court  in  cases  of  robbery, 
where  the  violence  has  been  slight  It  sometimes  consequently 
happens  that  a  case  of  theft  against  a  prisoner  who  has  had  a 
sentence  of  imprisonment  on  a  previous  conviction  of  robbery,  is 
sent  for  trial  in  the  Sheriff  Court,  in  which  event  the  previous 
conviction  cannot  be  made  use  of.  The  new  enactment  has,  how- 
ever, generally  removed  the  anomaly  in  our  former  practice ;  and 
we  humbly  think  there  is  room  for  a  further  extension  of  our  rule, 
to  admit  the  aggravation  of  previous  conviction  on  the  trial  of 
various  other  cognate  crimes. 

The  crime  of  stouthrieff  formerly  included  all  kinds  of  theft 
accomplished  by  means  of  violence  to  the  person,  and  was  used 
synonymously  with  robbery;  but  in  modern  practice  this  term  has 
become  the  vox  signata  for  forcible  invasion  of  a  person's  dwelling- 
house  and  masterful  theft  therefrom,  while  robbery  is  held  to  apply 
to  theft  from  the  person  accompanied  by  violence.  The  distinction 
between  the  two  crimes  is  thus  more  shadowy  than  between  rob- 
bery and  theft  It  has  been  usual  to  charge  previous  convictions 
of  theft  as  aggravations  in  cases  of  stouthrieff,  as  well  as  to  libel 
previous  convictions  of  the  latter  crime  as  aggravations  of  theft, 
although  repeatedly  objected  to  by  counsel  for  the  panels.  But  at 
the  Glasgow  Spring  Circuit  in  1863  Lord  Neaves  expressed  his 
decided  opinion  against  the  competency  of  charging  such  aggrava- 
tions ;  and  the  previous  convictions  of  theft  in  a  case  of  stouthrieff 
then  before  him  were  withdrawn.  This  is  the  last-reported  case  in 
point,  and  his  Lordship's  decision  stands  alone  against  a  long  course 
of  previous  practice.  The  section  of  the  Act  of  1868  above  quoted 
makes  no  mention  of  stouthrieff,  but  should  the  question  of  aggra- 
vating that  crime  by  previous  conviction  of  theft  again  arise,  it  is 
probable  that  the  spirit  of  the  provision,  with  a  consideration  of 
previous  practice,  will  lead  the  Court  to  hold  the  law  not  unsettled 
by  the  above  judgment 

Our  subject  becomes  of  considerable  practical  importance  when 
we  come  to  deal  with  cases  of  breach  of  trust  and  embezzlement 
between  which  and  the  crime  of  theft  the  distinction  is  exceedingly 
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thin  and  unsubstantial,  or,  to  use  c^ain  the  words  of  Lord  Cock- 
bum,  '^  the  most  evanescent  and  slimmest  known  in  our  criminal 
kw."  When  Baron  Hume  wrote  his  Commentaries  many  acts 
now  held  to  be  theft  were  treated  as  breach  of  trust  and  embezzle- 
ment; for  example,  the  felonious  appropriation,  by  a  watchmaker, 
of  watches  given  him  to  repair;  or,  by  a  carrier,  of  goods  given 
him  to  deliver ;  or,  by  a  passenger,  of  a  pocket-book  and  money 
which  he  finds  upon  the  highway,  the  owner's  name  being  marked 
on  the  book ;  or,  by  a  hackney  coachman,  of  a  parcel  left  by  mis- 
take in  his  coach.  This  extension  of  the  law  of  theft  has  led  to 
further  anomalies  in  our  practice  in  regard  to  previous  convictions. 
Under  our  narrow  rule,  offenders  guilty  of  the  above  acts,  now 
recognised  as  theft,  cannot  be  competently  charged  with  previous 
convictions  of  similar  acts  committed  by  them  when  such  fell 
under  the  nomen  juris  of  breach  of  trast  and  embezzlement.  Let 
us  cite  one  case  in  point  out  of  several  in  our  experience.  Before 
the  present  practice  became  fixed,  a  dressmaker  in  Dundee  was 
convicted  four  times  before  the  Sheriff  and  a  jury,  and  suffered 
lengthy  imprisonments,  for  numerous  acts  of  what  were  held  to  be 
hreach  of  trust  and  embezzlement,  by  feloniously  appropriating 
materials  given  to  her  to  be  made  into  articles  of  dress.  Before 
the  Spring  Circuit  Court.,  Perth,  1863,  she  was  convicted  of  numer- 
ous acts  of  precisely  the  same  nature,  but  this  time  the  nomen  juris 
was  theft ;  the  previous  convictions  could  not  be  relevantly  charged 
against  her,  and  their  existence  was  unknown  to  the  Court  By  a 
happy  transition  of  breach  of  trust  and  embezzlement  into  theft, 
the  woman  appeared  before  the  Court  as  a  first  offender  and  was 
dealt  with  accordingly. 

The  nomen  juris  of  breach  of  trust  and  embezzlement  is  now 
generally  limited  to  the  felonious  appropriation  of  money  by  col- 
lectors of  accounts,  cashiers,  and  others  intrusted  with  the  posses- 
sion and  administration  of  their  employers'  funds,  and  who  are  not 
bound  to  deliver  or  produce  the  very  notes  or  coins  received  by 
them,  but  whose  obligation  is  simply  to  account  for  the  amount 
thereof.  The  criminal  appropriation  of  money  in  such  circum- 
stances is  practically  theft,  with  the  element  or  aggravation  of 
breach  of  trust;  numerous  cases  have  occurred,  and  are  found  in 
daily  practice,  of  such  offences  committed  by  previously-convicted 
thieves;  and  the  curious  anomaly  prevails,  by  reason  of  our  narrow 
rule,  that  the  previous  convictions  cannot  be  used  as  aggravations. 

In  dealing  with  the  crime  of  falsehood,  fraud,  and  wilful  im- 
position, which  runs  almost  imperceptibly  into  the  cognate  crime 
of  theft,  we  find  considerable  fluctuation  in  practice,  the  two 
dimes  being  frequently  charged  alternatively,  and  sometimes 
cumulatively,  on  the  same  species  facti.  In  a  recent  case  {Ear- 
dinge,  etc,  4  Irvine,  p.  347),  charged  alternatively  as  fraud,  eta,  or 
theft,  the  Lord  Justice-Clerk  held  that  though  the  facts  proved 
amounted  to  swindling,  they  might  also  constitute  the  crime  of 
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theft,  and  the  panels  were  found  guilty  of  theft  accordingly. 
Falsehood,  fraud,  etc.,  is  simply  an  indirect  mode  of  committing 
theft,  or  theft  by  fraudulent  means ;  but  here  again  we  have  the 
anomaly  that  previous  convictions  obtained  under  the  nomen  juris 
of  theft,  which  may,  as  in  the  case  above  referred  to,  have  amounted 
to  swindling,  or  falsehood,  fraud,  etc.,  are  inadmissible  as  a^rava- 
tions  in  a  subsequent  similsir  chaige  libelled  under  the  nomen  last 
mentioned. 

In  dealing  with  theft  and  reset,  an  intimate  bond  of  connection 
between  them  is  also  apparent.  Beset  is  an  accessory  crime,  a 
proper  sequel  to  theft,  and  in  some  sense  a  continuation  thereof. 
On  the  evidence  the  case  generally  turns  on  the  question  of  time, 
the  presumption  being  in  favour  of  theft  or  reset,  according  as  the 
possession  of  the  stolen. property  is  shown  to  be  de  rtcenii  or  ex 
inUrvallo.  From  the  necessities  of  the  case  the  two  crimes  are 
often  libelled  alternatively  on  the  same  species  facti,  leaving  it  to 
the  Court  or  jury  to  determine,  on  the  evidence,  which  of  them  is 
established,  unless  the  accused  judiciously  embraces  the  oppor- 
tunity of  pleading  guilty  to  the  minor  alternative,  thus  getting 
quit  of  such  previous  convictions  of  theft  as  may  be  libelled  against 
him.  It  seems  impossible  to  doubt  that,  in  such  circumstances, 
the  thief  is  sometimes  punished  as  the  resetter  only :  as  matter  of 
experience  we  have  no  doubt  that  this  is  so.  But  assume  that  the 
resetter  has  no  connection  with  the  theft,  beyond  his  act  of'  reset, 
we  have  the  remarkable  inconsistency,  in  actual  practice,  of 
prisoners  who  have  served  long  periods  of  imprisonment  or  penal 
servitude  for  theft,  escaping  with  a  trifling  sentence  of  a  few 
months'  imprisonment  for  reset  Many  offenders,  after  a  long 
career  as  thieves,  become  more  cautious  and  merge  into  the  char- 
acter of  resetters,  a  calling  more  lucrative  than  stealing,  and,  from 
its  latent  character,  more  difiQcult  of  detection.  It  is  a  common 
saying  that  if  there  were  no  resetters  there  would  be  fewer  thieves ; 
our  maxim  that  the  resetter  is  as  bad  as  the  thief  is  especially 
true  if  the  resetter  is  a  previously-convicted  thief;  and  surely  a 
criminal  who  is  both  a  thief  and  resetter  is  a  worse  offender  than 
he  who  pursues  only  one  branch  of  crime — ^all  substantial  reasons, 
we  think,  why  previous  convictions  of  either  crime  should  in  sub- 
sequent convictions  form  a  material  element  in  the  question  of 
punishment 

Another  prominent  anomaly  occurs  in  the  crime  of  house-break- 
ing with  intent  to  steal,  a  crime  which  shows  much  daring  on  the 
part  of  the  offender,  and  between  which  and  the  successful  accom- 
plishment of  his  intention  there  is  no  real  difference  in  moral  guilt 
Here  is  a  typical  case :  A.  B.  is  convicted  of  theft,  with  the  double 
aggravation  of  house-breaking  and  previous  convictions,  and  is 
sentenced  to  seven  years'  penal  servitude:  in  due  time  he  is 
liberated  on  licence,  but  relapses  into  crime,  forfeits  his  ticket  of 
leave,  and  is  sent  back  to  fulfil  his  time.    On  his  final  Uberation 
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he  breaks  into  a  house,  but  is  caught  before  he  secures  his  expected 
booty.  Being  put  on  trial  for  house-breaking  with  intent  to  steal, 
he  is  not  charged  with  having  been  previously  convicted  of  theft, 
and  the  fact  of  his  being  a  returned  convict  is  not  brought  before 
the  Court,  and  cannot  relevantly  be  so :  the  convictions  are  in- 
appHcable  for  the  technical  reason  that  they  are  under  a  diflferent 
nomen juris:  the  result  is  a  short  term  of  imprisonment  instead 
of  a  long  term  of  penal  servitude.  If  A.  B.  had  succeeded  to  the 
extent  only  of  removing  or  merely  displacing  some  article  from  its 
position  there  would  have  been  such  legal  amotio  as  to  constitute 
theft,  and  his  previous  convictions  would  then  have  been  com- 
petent aggravations.  Should  his  next  house-breaking  effort  be 
successfid  to  this  extent,  his  last  conviction  of  house-breaking 
with  intent  could  not  relevantly  appear  against  him ;  but  if  some 
accident  should  again  interpose  to  balk  his  purpose,  then  the 
last  conviction  would  be  unobjectionable  in  point  of  relevancy !  A 
previous  conviction  of  house-breaking  with  intent  to  steal  will 
aggravate  a  subsequent  act  of  the  same  kind,  just  as  a  previous 
conviction  of  theft  is  a  legal  aggravation  of  a  subsequent  act  of 
theft,  because  each  satisfies  the  legal  test  that  it  is  under  the  same 
nomen  juris.  Our  practice  has  unfortunately  run  so  long  in  such 
a  narrow  groove  that  we  cannot  relevantly  travel  beyond  the  name, 
to  which  done  that  importance  is  attached  which  should  apply  to 
substance  only. 

There  is  a  close  connection  between  the  crimes  of  (1)  falsehood, 
fraud,  and  wilful  imposition ;  (2)  uttering  forged  documents ;  and 
(3)  uttering  base  coin,  inasmuch  as,  substantially,  all  are  indirect 
modes  of  feloniously  acquiring  the  property  of  others,  of  which 
theft  is  the  simple  and  direct  method.  In  practice  all  these  crimes 
are  often  committed  by  the  same  offender,  who  may  also  be  a 
thief;  and  a  prudent  variation  by  him  in  his  modus  acquirendi 
serves  wonderfully  to  lengthen  his  criminal  career,  which  would 
be  speedily  abridged  by  confining  his  furtive  operations  to  one 
unvaried  method.  Take  the  case  of  C.  D.  as  an  illustration.  He 
starts  early  as  a  thief,  and  runs  up  various  convictions  before  the 
PoUce  and  Sheriff  Court  Then  he  turns  swindler,  commencing 
de  novo  in  the  Police  Court,  his  previous  convictions  being  ignored : 
next  he  becomes  a  smasher  or  utterer  of  base  money,  being  treated 
in  this  character  as  a  first  offender.  After  numerous  convictions  of 
these  various  crimes  he  resumes  thieving,  but  as  his  convictions 
under  this  head  are  by  this  time  somewhat  old,  little  weight  is 
given  to  them  in  meting  out  his  punishment.  In  course  of  time, 
however,  he  scores  fresh  convictions  for  theft,  and  ultimately  finds 
himself  in  penal  servitude.  On  his  liberation  from  a  convict 
prison  he  sdects  a  new  mode  of  action.  Having  surreptitiously 
got  hold  of  a  bank  pass-book,  he  forges  a  bank  order  in  name  of 
the  depositor,  and  having  uttered  the  same  at  the  bank,  he  obtains 
a  substantial  sum  of  money,  which  he  appropriates.    This  is  prac- 
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tically  a  theft  of  the  money,  his  new  crime  being  in  reality  the 
mere  modus  by  which  the  act  of  theft  is  committed ;  bnt  as  the 
crime  is  not  technicaUy  theft,  and  his  convictions  of  theft  could 
not  therefore  be  libelled,  he  appears  at  the  bar  of  the  Sherifif 
Court  again,  this  time  as  a  first  o£fender,  and  escapes  with  a  short 
sentence  of  imprisonment  Supposing  he  had,  in  the  course  of 
uttering  the  forged  order,  made  a  false  representation  orally  to  the 
bank-teller,  he  would  technicaUy  have  been  guilty  of  falsehood, 
fraud,  and  wilful  imposition,  and  his  previous  convictions  for  that 
crime  would  have  been  competent  aggravations ;  or  supposing  he 
had  been  so  injudicious  as  to  steal  the  bank-book, — which  he  had 
simply  inspected, — ^then  the  previous  convictions  of  theft  would 
have  come  into  play,  even  though  he  had  been  unable  to  make  any 
profitable  use  of  the  book.  He  had  simply,  beyond  his  acts  of 
forgery  and  uttering,  made  a  theftuous  use  of  the  book,  but  that 
was  not  indictable. 

Further  cases  might  be  cited  in  illustration  of  the  position  that 
our  law  is  unreasonable  in  principle  and  inconsistent  in  practice  in 
dealing  with  the  aggravation  of  previous  convictions,  but  enough 
has  probably  been  said  to  prove  this.  The  question  might  indeed 
be  looked  at  in  a  broader  view  than  has  fallen  within  the  scope  of 
these  iUustrations.  Why  should  not  previous  convictions  of  any 
crime  in  our  law  be  relevant  aggravations  of  any  other  crime,  how 
remote  soever  in  kind?  If  it  is  right  to  aggravate  any  specific 
crime  by  specific  convictions  of  that  crime,  it  is  difficult  to  see  why 
the  offender  should  escape  from  the  effects  of  his  crimipal  habits 
when  directed  into  other  channels.  A  criminal  whose  versatility 
leads  him  to  pursue  various  branches  of  crime,  is  a  more  dangerous 
offender  than  he  who  continues  in  the  same  unvarying  path.  If 
a  really  first  offender  is  to  have  the  benefit  of  his  previous  good 
character,  why  should  not  the  habitual  criminal  have  the  disad* 
vantage  of  his  general  bad  character,  as  shown  by  convictions  ?  In 
such  a  thorough  change  of  practice  as  thus  indicated  we  should 
only  be  foUowing  the  example  of  our  English  neighbours,  whose 
practice  in  this  respect,  we  think,  contrasts  favourably  with  our 
own.  We  are  aware,  of  course,  that  in  England  previous  convic- 
tions are  not  proved  or  laid  before  the  Coiirt  until  the  prisoner  has 
been  found  guilty ;  and  we  are  not  here  to  discuss  whether,  in  this 
particular,  the  English  practice  is  preferable  to  our  own,  which  has 
sometimes  been  complained  of  as  inimical  to  the  interests  of  the 
accused,  and  which  generally  forms  a  topic  for  declamation  by 
prisoner's  counsel  We  may  observe,  however,  that  a  lengthened 
experience  has  failed  to  show  us  an  instance  where  a  prisoner  has 
suffered  prejudices  from  his  convictions  being  laid  before  the  jury, 
who  always  lean  to  the  side  of  the  accused  and,  with  the  concur- 
rence of  the  Court,  give  him  the  benefit  of  any  reasonable  doubt 
on  the  merits. 

^6  simple  form  of  an  English  indictment,  without  any  major 
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propofiition  or  reference  to  convictions,  has  doubtless  facilitated  or 
led  to  the  practice  there  of  submitting  to  the  Court,  after  verdict, 
such  information  in  the  shape  of  previous  convictions  as  may  assist 
in  justly  fixing  the  punishment  Even  were  it  competent  with  us 
to  prove  all  kinds  of  convictions  as  aggravations  under  our  present 
mode  of  libelling,  some  natural  connection  between  the  crime 
charged  and  the  previous  convictions  would  probably  be  observed : 
we  would  not,  for  example,  expect  to  find  n^pe  aggravated  by 
forgery,  or  wilful  fire-raising  by  theft,  or  fraud,  etc.,  by  assault. 
But  there  would  be  no  incongruity  or  objection  in  point  of  prin- 
ciple, in  convictions  for  any  of  the  crimes  to  which  our  illustrations 
have  referred,  viz.  theft,  stouthrieff,  breach  of  trust  and  embezzle- 
ment, falsehood,  fraud,  and  wilful  imposition,  reset  of  theft,  house 
breaking  with  intent  to  steal,  forgery  and  uttering  false  documents, 
being  used  as  aggravations  of  any  of  the  others.  They  are  all 
intimately  connected  by  the  common  tie  of  being  offences  against 
property — all  crimes  involving  the  essential  element  of  dishonesty 
—all,  or  several  of  them,  moreover,  often  committed  by  the  same 
offenders.  So  far  as  the  crimes  of  robbery  and  theft  are  concerned, 
the  Act  of  1868  has  happily  to  a  considerable  extent  removed  the 
previously-existing  anomaly,  and  thus  opened  the  way  for  further 
amendment  in  a  similar  direction ;  and  there  should  be  no  diffi- 
culty in  carrying  such  a  further  measure  of  reform  as  would  do 
much  to  redeem  our  practice  from  long-tolerated  inconsistency. 
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By  the  Roman  law,  and  also  by  the  earlier  canon  law,  the  marriage 
of  adulterers  was  prohibited ;  but  by  a  rescript  of  Innocent  III. 
such  marriages  were  legalized  by  the  law  of  the  Church.  Prior  to 
the  Reformation  the  question  does  not  seem  to  have  arisen  in 
Scotland,  where,  indeed,  divorce  a  vinctUo  was  unknown ;  but 
immediately  after  the  legalization  of  divorce  at  the  Reformation, 
the  subject  attracted  the  attention  of  the  Church,  which  from  the 
veiy  first  assumed  an  attitude  of  uncompromising  opposition  to 
the  recognition  of  such  unions.  The  General  Assembly  prohibited 
the  clergy  from  uniting  adulterers  in  marriage ;  the  Privy  Council 
declared  this  finding  of  the  Church  Court  iUegaL  So  the  matter 
stood  for  thirty  years  subsequent  to  the  Reformation,  down  to  1600, 
vhen  the  question  was  finally  set  at  rest  by  an  Act  of  the  Scottish 
Parliament  (1600,  c.  29),  which  ordains  *'  all  mariages  to  be  con- 
tractit  heireftir  be  ony  persones  divorceit  for  thair  awin  cryme  and 
fact  of  adulterie,  frome  thair  lauchfull  spouses,  with  the  persones 
with  quhome  they  ar  declarit  be  sentence  of  the  ordinar  judge  tp 
have  committit  the  said  cryme  and  fact  of  adulterie  to  be  in  all 
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tyme  cummiDg  null  and  nnlauchfull  in  tha  selfis,  and  the  succession 
to  be  gottin  be  sic  unlauchfuU  coiunctionis,  to  be  unhabill  to  sue- 
cede  as  airis  to  thair  saidis  parentis." 

This  Act  is  still  in  force.  A  legal  marriage  cannot  be  contracted 
in  Scotland  between  parties  who  in  a  decree  of  divorce  have  been 
declared  guilty  of  adultery  with  each  other.  The  object  of  the  law 
and  the  ground  of  the  limitation  are  both  readily  intelligible.  The 
law  is  meant  to  heighten  in  public  estimation  the  sanctity  of  the 
marriage  bond,  and  to  discourage  conjugal  infidelity,  by  placing  an 
obstacle  in  the  way  of  the  social  rehabilitation  of  the  ofifender,  and  by 
rendering  it  impossible  that  the  commission  of  adultery  should  ever 
be  the  first  step  towards  the  contraction  of  a  legitimate  union.  On 
the  other  hand,  it  is  obvious  that  such  a  bar  to  marriage  must  be  of 
a  very  strict  and  definite  character.  The  capacity  of  persons  to 
contract  marriage  must  not  be  left  to  depend  upon  the  result  of  a 
general  inquiry  into  their  previous  conduct ;  questions  of  succes- 
sion, status,  and  legitimacy,  which  may  arise  forty  or  fifty  years 
after  the  contraction  of  a  union,  cannot  be  made  dependent  upon 
the  result  of  a  proof  at  large  as  to  whether  or  not  the  parties  to 
that  union  had,  previous  to  its  contraction,  been  guilty  of  adultery 
with  each  other ;  tJie  adulterers  must  he  named  in  a  duly-reeorded 
decree  of  divorce. 

Such  is  the  law  on  the  matter  in  question,  and  such  the  grounds 
upon  which  it  rests ;  and  we  are  by  no  means  disposed  to  call  in . 
question  either  the  justice  or  the  expediency  of  the  enactment 
Unfortunately,  however,  all  do  not  seem  to  be  of  this  opinion,  for 
not  only  has  the  repeal  of  the  Act  of  1600  been  advocated,  but  its 
provisions  are,  we  believe,  generally  evaded.  In  1860  a  committee 
of  the  Faculty  of  Advocates,  appointed  to  report  upon  the  "  Con- 
jugal Bights  Bill,"  recommended  that  a  clause  should  be  introduced 
into  that  Bill  repealing  the  Act  of  1600.  Upon  this  recommend- 
ation, however,  the  Faculty  declined  to  act,  fearing  that  the 
proposal  to  insert  such  a  clause  might  endanger  the  passing  of  the 
Bill.  No  formal  proposal  to  change  the  law  has,  we  believe,  been 
made  since  that  date ;  but  this  is  not  because  the  law  is  generally 
approved,  but  because  it  is  so  easily  evaded.  As  we  have  above 
indicated,  adultery  followed  by  divorce  is  no  impediment  to  subse- 
quent marriage  between  the  guilty  parties  unless  the  adulterers 
have  been  named  as  such  in  a  decree  of  divorce ;  and  the  Lords 
Ordinary,  in  granting  divorce,  generally  refrain  from  naming  the 
paramour  in  their  decrees.  On  one  occasion,  we  recollect,  a  dis- 
tinguished counsel,  since  Lord  Advocate,  and  now  on  the  Bench, 
appeared  for  the  co-respondent  in  an  action  of  divorce.  The  fact 
of  adultery  was  not  disputed  by  the  co-respondent,  and  his  counsel 
took  no  part  in  the  proceedings  until  at  the  close  the  Lord  Ordinary 
said,  "  Grant  decree,"  when  the  learned  gentleman  at  once  rose 
^^oved  his  Lordship  not  to  name  the  co-respondent  in  the 
''Your  object  is  quite  clear;  I  will  see  to  it/'  was  the 
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reply,  and  the  co-respondent  was  not  named  in  the  decree.  In  a 
more  recent  case  the  fact  that  the  name  of  the  paramour  is  gener- 
ally of  purpose  omitted  in  the  decree  was  adverted  to  in  the  First 
Division  without  provoking  any  unfavourable  comment  on  the  part 
of  their  Lordships.  Now,  apart  altogether  from  any  question  as  to 
the  justice  or  humanity  of  the  law  which  prohibits  the  marriage  of 
adulterers,  we  would,  with  submission,  maintain  that,  in  refraining 
from  mentioning  the  name  of  the  paramour  in  a  decree  of  divorce, 
in  order  to  enable  the  parties  to  marry,  the  Lords  Ordinary  who 
pronounce  such  decrees  are  exercising  a  discretion  with  which  it 
was  never  intended  that  they  should  be  intrusted.  We  have  already 
indicated  the  ground  upon  which  the  Legislature  limited  the  prohi- 
bition to  the  case  where  the  adulterers  are  named  as  such  in  the 
decree  It  was  not  the  intention  of  the  Legislature  to  leave  the 
capacity  of  a  divorced  person  to  contract  marriage  with  the  para- 
amour  dependent  upon  the  good-nature  of  the  Lord  Ordinary  who 
tried  the  case,  and  still  less  to  make  such  Lord  Ordinary  a  judge 
of  the  policy  of  the  law.  The  object  of  the  law  was  to  place  a  bar 
in  the  way  of  the  marriage  of  parties  who  had  been  proved  to  have 
committed  adultery  with  each  other,  and  the  framera  of  the  law, 
in  introducing  the  provision  that  the  paramour  must  be  named  in 
the  decree,  assumed  that  (except  in  very  special  circumstances) 
where  the  paramour  was  clearly  identified,  the  judge  in  pronouncing 
decree  of  divorce  would  name  him  in  his  decree.  In  this  view, 
the  effect  of  being  named  in  the  decree,  upon  the  future  capacity 
of  the  parties  to  marry,  is,  in  the  general  case,  a  wholly  inadmis- 
sible consideration  for  the  Couiii.  The  Lord  Ordinary  who  gives 
effect  to  such  a  consideration  has  become  a  judge,  not  of  the  law, 
but  of  the  policy  of  the  law. 

That  the  law  which  prohibits  the  marriage  of  adulterers  should 
not  be  enforced  or  evaded  at  the  mere  discretion  of  the  Lord 
Ordinary  who  tries  the  case  is,  we  think,  a  proposition  which  none 
will  venture  to  dispute,  but  we  enter  upon  much  more  debatable 
ground  when  we  proceed  to  consider  the  wisdom  or  expediency  of 
the  law  itself.  The  general  opinion,  in  legal  circles  at  all  events, 
seems  to  be  against  the  maintenance  of  the  law.  We  have  already 
adverted  to  the  fact  that  the  Court  is  generally  unwilling  to  render 
the  law  effectual,  and  that  twenty  years  ago  the  Faculty  of  Advo- 
cates proposed  to  abolish  it ;  and  the  most  recent  Scottish  authority 
upon  consistorial  law  argues  strenuously  against  it.  (See  an  elaborate 
note  in  *'  Fraser  on  Husband  and  Wife,"  vol.  i.  p.  147.)  Now  the 
argument  employed  by  the  critics  of  the  present  law  seems  simply  to 
come  to  this,  that  to  allow  the  paramours  to  marry  after  divorce  is 
the  best  that  can  be  made  of  a  bad  business.  It  is  a  pity  that  the 
wife  has  broken  her  marriage  vows,  a  pity  that  her  injured  husband 
has  been  obliged  to  seek  against  her  the  remedy  of  divorce,  but  the 
evil  cannot  now  be  undone,  and  it  is  surely  humane  to  allow  the 
|oor  woman's  seducer  to  make  to  her  the  only  reparation  in  his 
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power.    Better  surely  that  the  poor  disgraced  woman  should  be 
permitted  in  some  measure  to  rehabilitate  her  character  by  con- 
tracting a  legitimate  union  than  that  she  should  be  condemned  to 
drag  out  the  sad  remainder  of  her  days  an  outcast  from  human 
society.     Now  there  is  undoubtedly  some  force  in  this  reasoning, 
yet  we  believe  that  it  is  in  truth  based  upon  an  entirely  one-sided 
view  of  the  question.     We  frankly  concede  that  if  the  sole  matter 
to  be  had  in  view  be  the  future  happiness  of  the  divorced  spouse, 
then  certainly  the  law  is  a  most  harsh  and  unjust  one.    But  other 
interests  have  to  be  considered,  and  it  was  in  other  interests  that 
the  law  was  fi-amed.    The  law  was  made,  not  in  the  interest  of 
spouses  who  have  been  divorced,  but  in  the  interest  of  spouses  who 
are  tempted  to  wander  in  the  slippery  paths  that  may  lead  to  a 
divorce.    All  penal  law  (and  though  not  a  criminal  law,  the  enact- 
ment which  prohibits  the  marriage  of  adulterers  is  a  penal  law)  is 
preventive,  not  curative,  and  its  ends  are  practical,  not  speculative. 
It  is  true  indeed  that  Kant  has  insisted  that,  though  the  world  were 
on  the  point  of  dissolution,  the  last  murderer  should  be  put  to  death ; 
that  Hegel  has  fulminated  agaiqst  any  utilitarian  theory  of  punish- 
ment, and  insisted  that  justice  is  ''  an  eud  unto  its  own  self; "  and 
that  Boeder  has  taught  that "  the  criminal  has  a  right  to  punishment, 
just  as  the  starving  and  impotent  have  to  soup;"  but  no  such 
refinemento  influence  the  mind  of  the  lawmaker,  who  regards  the 
question  from  a  much  more  practical  and  matter-of-fact  point  of 
view.    Penal  laws  are  passed  and  enforced,  not  to  vindicate  justice 
as  an  ideal  end  in  itself,  not  even  for  the  benefit  of  the  criminal, 
but  solely  for  the  protection  of  the  community.     The  judge  who 
sends  a  man  away  for  ten  years  into  penal  servitude  may  take 
advantage  of  the  occasion  to  point  out  to  the  unhappy  prisoner 
and  to  the  public  assembled  in  the  Court  the  beauty  and  majesty 
of  justice,  and  the  prison  authorities  who  lock  the  man  up  may 
supply  him  with  a  chaplain  and  a  schoolmaster,  and  do  their  best 
to  reform  him,  but  he  is  shut  up,  not  for  the  sake  of  ''justice  as  an 
end  in  itself,"  or  even  to  afford  time  and  opportunity  for  his  own 
reformation,  but,  as  the  indictment  on  which  he  is  convicted  frankly 
puts  it,  in  order  "  to  deter  others  from  committing  the  like  crimes 
in  all  time    coming."      Were  it  otherwise,  were    punishments 
inflicted  either  to  vindicate  abstract  justice  or  for  the  good  of  the 
offender,  there  is  no  reason  why  the  law  should  not  punish  the 
offender,  whose  sins  are  of  a  character  directly  injurious  only  to 
himself,  and  only  indirectly  hurtful  to  the  community.    The  habitual 
drunkard,  or,  for  that  matter,  the  habitual  liar,  stands  in  as  much 
need  of  reformation,  and  sins  as  grievously  against  abstract  justice, 
as  does  the  habitual  thief ;  and  is  there  any  ground  for  holding  that 
abstract  justice  is  better  vindicated  by  the  punishment  of  the  thief 
than  it  would  be  by  the  punishment  of  the  drunkard  or  the  liar, 
or  any  good  reason  to  believe  that  seven  years  of  confinement, 
with  the  daily  attendance  of  chaplain  and  schoolmaster,  would 
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prove  less  efficacious  in  promoting  the  reform  of  the  drunkard 
or  of  the  liar  than  that  of  the  thief  ? 

Now  to  apply  this  to  the  matter  in  hand.  The  law  which  pro- 
hibits the  marriage  of  adulterers  is  meant,  not  to  vindicate  justice 
in  the  abstract,  or  to  reform  the  oflTender,  but  "to  deter  others  from 
the  like  offence."  Just  as  the  law  holds  that  if  theft  means  con- 
finement for  some  months  or  years  in  a  penitentiary,  and  if  murder 
entails  a  shameful  death,  people  are  likely  to  think  twice  before 
committing  either  of  these  offences,  so  the  law  concludes  that  if 
adultery  followed  by  divoixse  means  permanent  degradation  and 
exdusion  from  society,  adultery  is  likely  to  be  a  comparatively 
rare  offence. 

We  confess  that  we  fail  to  find  any  peculiar  harshness  or  in- 
humanity in  the  present  law.  That  guilt  entails  punishment,  that 
sorrow  and  suffering  follow  sin,  that  "  the  way  of  transgressors  is 
hard,"  is  a  law  older  than  the  Pyramids,  and  a  law  whose  inherent 
righteousness  has  never  been  called  in  question.  It  is  sad  no 
doubt  that  an  erring  woman  should  for  the  remainder  of  her  life 
be  subject  to  the  terrible  punishment  of  public  scorn  and  disgrace, 
but  it  is  no  less  sad  that  the  youth  who  in  an  hour  of  desperation 
has  forged  his  master's  name  to  a  cheque,  should  be  doomed  to 
drag  out  the  weary  years  at  the  degrading  toil  and  in  the  loath- 
some company  of  the  convict  gang.  Better,  they  tell  us,  make  the 
best  of  it  and  allow  the  woman  to  marry;  then  better,  too,  make  the 
best  of  it  and  let  the  young  man  go.  But  we  are  further  told  that 
it  is  hard  upon  the  children  of  a  union  between  adulterers  that 
they  should  have  attached  to  them  throughout  life  the  indelible 
stain  of  bastardy.  Undoubtedly  this  is  hard,  but  the  stain  of 
bastardy  is  not  more  terrible  surely  than  the  stain  of  felony ;  the 
child  of  an  illicit  union  is  not  more  unhappily  situated  than  the 
child  of  the  man  who  died  upon  the  scaffold.  If  we  allow  adulterers 
to  marry  for  the  sake  of  their  children,  we  must  be  consistent,  and 
on  similar  grounds  allow  murderers  to  live. 

There  can,  we  fear,  be  little  doubt  that  in  this  country  the  mar- 
tiage  bond  is  held  less  sacred  than  was  the  case  a  generation  ago. 
Conjugal  infidelity  is  not  so  emphatic€dly  condemned  by  public 
opinion  as  formerly,  especially  amongst  the  upper  classes.  Things 
have  not  indeed  come  to  such  a  pass  that  conjugal  infidelity  can 
be  altogether  overlooked,  or  talked  of,  like  absence  from  church,  as 
a  thing  reprehensible  though  not  disgraceful ;  but  an  impression 
seems  to  be  gaining  ground  that  the  character  of  a  divorced  person 
is  a  character  capable  of  rehabilitation,  that,  not  at  first  certainly, 
but  by-and-by,  little  by  little,  a  divorced  person,  especially  if 
married  again,  may  be  received  back  into  society.  Now  it  is 
because  we  believe  it  to  be  in  the  best  interests  of  public  morality 
that  the  character  of  a  divorced  person  should  be  a  character 
incapable  of  rehabilitation,  and  that  the  divorced  person  should  be 
permanently  excluded  from  society,  that  we  are  opposed  to  any 
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alteration  or  evasion  of  the  present  law,  and  we  believe  that  any 
proposal  to  change  the  existing  law  would  have  the  unfortunate 
result  of  confirming  public  opinion  in  the  misguided  impression  to 
which  we  have  referred.  Eflfect  the  proposed  change,  repeal  the  Act 
of  1600,  and  the  matter  will  then  stand  thus.  To  the  spouse  who  is 
tired  of  a  subsisting  marriage,  and  desires  to  unite  with  another, 
the  law  can  hold  out  no  hope  of  his  or  her  being  enabled  to  contract 
a  legal  union  with  the  object  of  affection  so  long  as  such  spouse 
shall  remain  in  the  paths  of  virtue;  the  first  step  towards  the 
contraction  of  a  legitimate  union  must  be  a  departure  from  that 
path.  To  vice  the  law  can  hold  out  hope,  tg  virtue  none ;  in  other 
words,  the  law  sets  a  premium  upon  adultery.  Such  is  at  present 
the  law  of  England,  and  to  this  state  of  the  law  are,  we  believe,  to 
be  attributed  many  of  the  aristocratic  scandals  which  for  the  last 
few  years  have  so  often  furnished  food  for  sensation.  Only  by  the 
exercise  of  self-sacrifice  on  the  part  of  an  injured  spouse  in  refusing 
a  divorce  can  the  union  of  adulterers  be  prevented.  In  many 
cases,  we  believe,  such  self-sacrifice  is  imperatively  called  for  by 
the  existing  state  of  the  law  in  England ;  but  there  is  no  good 
reason  why  the  law  should  make  the  life  of  the  injured,  no  less 
than  that  of  the  injurer,  a  burden.  We  read  the  following  the 
other  day  in  a  "  society  journal : "  "  Mr.  X.'8  friends  urge  hina  to 
take  the  only  revenge  in  his  power,  by  refusing  a  divorca"  Now 
if,  as  is  contended,  the  marriage  of  adulterers  be  humane,  just,  and 
expedient,  why  should  Mr.  X.  even  have  it  in  his  power,  by  "  re- 
fusing a  divorce,"  to  defeat  such  a  union  ?  But  if,  on  the  other 
hand,  as  we  have  contended,  the  legalization  of  the  marriage  of 
adulterers  is  inexpedient  in  the  interests  of  public  morality,  why 
should  not  the  law  provide  some  remedy  which  would  render  it 
unnecessary  for  Mr.  X.,  in  order  to  defeat  such  a  marriage,  to 
remain  bound  to  an  adulteress,  and  obliged  to  support  her  for  the 
remainder  of  his  life,  and  leave  her  one-third  of  bis  property  at 
death?  As  the  law  at  present  stands  in  England,  an  injured 
spouse  has  no  alternative  but  either  to  consent  to  remain  united 
throughout  life  to  an  adulterous  consort,  or  else  to  see  that 
adulterous  consort  triumphantly  attain  the  object  for  which  the 
cruel  offence  was  committed.  Public  opinion  has  ev^n  debarred 
an  injured  husband  of  the  melancholy  satisfaction  of  the  duel, 
and  we  venture  to  think  that  this  is  to  be  regretted.  It  is 
no  doubt  rank  heresy  to  say  so,  but  we  believe  that  it  would  have 
been  for  the  best  interests  of  morality  in  this  country  had  duelling 
maintained  its  place  as  the  remedy  for  offences  against  female 
honour.  We  may  depend  upon  it  there  would  be  fewer  aristo- 
cratic scandals,  fewer  sensational  elopements,  did  public  opinion 
permit  and  require  the  injured  husband  to  meet,  pistol  to  pistol, 
the  destroyer  of  his  home.  No  doubt  it  would  be  very  hard  upon 
an  injured  husband  that  in  additioti  to  losing  bis  wife  he  should 
also  have  to  incur  the  risk  of  losing  his  life,  but  were  there  a  code 
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of  honour  which  required  him  to  incur  this  risk,  such  a  code  would 
exist,  not  for  the  benefit  of  husbands  who  had  been,  but  for  the 
protection  of  husbands  who  might  be  injured.  Like  the  law  we 
have  been  discussing,  it  would  be  preventive,  not  curative.  No 
such  code  of  honour,  however,  now  exists  or  is  likely  to  exist  in 
this  country,  and  therefore  it  is,  we  believe,  of  the  greater  import- 
ance that  the  existing  law  should  be  maintained,  and  that  the 
Court  should  take  care  to  make  that  law  operative  by  "  naming 
tiie  paramour/' 


Correfiponbenjce. 


(To  the  Editor  of  the  "  Jowmcd  of  Jurisprudence,'*) 
PROSECUTIONS  FOR  ROAD  OFFENCES. 

Sib, — In  your  issue  for  last  month  your  correspondent  "  Nestor" 
draws  the  conclusion  that  all  prosecutions  in  respect  of  statutory 
offences  where  the  penalty  does  not  exceed  £12,  including,  in 
particular,  offences  under  the  Road  Acts,  may  still  be  brought  in 
the  Sheriff's  Small  Debt  Court.  But,  so  far  at  least  as  regards 
these  road  offences,  the  following  observations  occur : — 

(1)  Along  with  the  exception  to  what  immediately  prec^es  in 
the  end  of  sec.  27  of  the  Summary  Procedure  Act,  1864  (awk- 
wardly expressed,  it  may  be,  as  commencing  with  the  words  ''  save 
and  except"),  and  in  support  of  the  adverse  opinion  indicated  by 
the  author  of  the  recent  treatise  on  ''  Review  in  Criminal  Cases," 
there  falls  to  be  read  sec  32  of  the  Act  now  referred  to,  providing 
that  the  proceedings  may  be,  alternatively,  in  certain  forms,  without 
mention  being  made  of  the  forms  in  the  Small  Debt  Act ;  and, 
coupled  with  this  last-mentioned  section,  there  falls  further  to  be  read 
the  definition,  applying  prospectively  as  well  as  retrospectively,  of 
the  words  "  Act  of  Parliament "  or  *'  Act,"  as  given  in  sec.  2  of  the 
same  Act  (2)  Sees.  110  and  111  of  the  General  Turnpike  Act  of 
William  IV.  contain  special  provisions  for  the  forms  of  proceedings 
for  the  recovery  of  penalties.  At  the  same  time,  by  sec.  116,  it 
was  expressly  declared  that  nothing  in  the  Act  should  render 
Small  Debt  actions  before  the  Sheriff  incompetent.  Under  sec. 
122  of  the  Roads  and  Bridges  Act,  1878,  however,  all  these  sections 
stand  repealed  in  counties  where  the  last  General  Road  Act  has 
been  adopted.  (3)  By  sec.  124  of  the  Act  of  1878  it  was  there- 
upon enacted  that  "aU  penalties  under  this  Act,  or  the  enactments 
incorporated  herewith,  or  continued  in  force  hereby,  may  be  re- 
covered, together  witii  the  expenses  of  process,  at  the  instance  of 
the  procurator-fiscal,  or  of  the  clerk  of  the  trustees,  or  of  the  clerk 
of  the  Burgh  Local  Authority,  as  the  case  may  be,  upon  the  tesiir 


204  COBBESFONDENCE. 

Toony  of  one  or  more  credible  vntnesses,  before  the  Sherifif  or  any 
Justice  of  the  Peace  of  the  county,  or  Magistrate  of  the  burgh,  as 
the  case  may  be,  in  which  the  same  shall  have  been  incurred,  under 
the  provisions  of  the  Summary  Procedure  Act^  1864 ;  and  all  the 
jurisdictions,  powers,  and  authorities  necessary  for  this  purpose 
are  hereby  conferred  on  SheriflFs  and  Justices  of  the  Peace  and 
Magistrates  of  burghs ;  and  their  decision  shall  be  Jinal,  save  only 
that  the  provisums  of  the  Summary  Prosecution  Appeals  (Scotland) 
Act,  1875,  shall  apply  to  the  same"  Now  it  is  humbly  conceived 
that  in  proceedings  for  the  recovery  of  such  penalties,  the  pro- 
visions in  this  clause  for  the  minimum  amount  of  sufficient 
evidence  for  the  regulation  of  jurisdiction  by  reference  to  the 
locus  delicti,  irrespective  of  domicile,  and  for  the  finality  of  the 
decision,  saving  only  a  right  of  review  on  questions  of  law,  were 
meant  to  be  of  universal  application;  and  if  so,  the  inference 
seems  unavoidable,  that  the  other  provisions  in  the  clause  are  to  be 
similarly  construed.  Were  it  otherwise,  there  would  be  one  set  of 
rules  for  matters  of  paramount  importance  in  the  Summary  Criminal 
Court,  and  another  for  the  same  matters  in  the  Small  Debt  Civil 
Court.  Moreover,  the  change  from  the  one  set  of  rules  to  the  other 
would  be  left  entirely  at  the  option  of  the  prosecutor.  (4)  By  the 
last  clause  of  sec.  124  of  the  Act  of  1878  it  was  enacted  that 
"  every  person  found  liable  in  any  penalty  recoverable  summarily 
under  this  Act,  shall,  failing  payment  thereof  and  expenses,  imme- 
diately or  within  a  specified  time,  as  the  case  may  be,  be  liable 
to  be  imprisoned  for'  a  term  not  exceeding  sixty  days ;  and  the 
conviction  and  warrant  may  be  in  the  form  No.  3  of  schedule  K  of 
the  Summary  Procedure  Act,  1864."  But  were  the  Small  Debt 
Courts  still  open,  all  discretion  with  respect  to  fixing  the  time  for 
payment  of  the  penalty,  in  cases  brought  before  these  Courts,  would 
be  at  an  end ;  for,  be  the  terminus  a  quo  the  date  of  the  decree  or 
the  date  of  a  chsirge  of  payment  thereon,  under  sec.  13  of  the  Small 
Debt  Act,  the  period  of  grace  allowed  the  defender  is  in  every 
instance  ten  daya. 

Having  in  view  these  various  considerations,  I  feel  constrained, 
at  any  rate  as  regards  prosecutions  for  road  offences,  to  draw,  with 
all  deference,  but  very  decidedly,  a  conclusion  opposed  to  that 
which  has  been  arrived  at  by  your  previous  correspondent.  As  I 
understand  the  matter,  it  is  always  a  question  of  construction, 
having  reference  to  the  objects  of  a  statute  and  also  to  the  context, 
whether  the  word  "  may "  in  the  Act  is  or  is  not  to  be  read  as 
"  must."  That  this  should  be  so  often  left  to  open  question  is  one 
of  the  curiosities  of  legislation. 

One  word  as  to  the  expenses  of  these  summary  criminal  prose- 
cutions. All  proceedings  which  may  result  in  interference  with 
the  personal  liberty  of  the  subject  resemble  sharp-edged  tools  in 
this,  that  they  require  care  in  the  handling ;  and  surely  in  the 
general  or  average  case  it  demands  at  least  as  much  care  to  fill 
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up  a  fonn  of  complaint  under  the  Summary  Procedure  Act  of  1864 
as  it  does  to  fill  up  the  form  of  a  petition  under  the  SheriflF  Court 
Act  of  1876,  and  it  would  not  be  at  variance  with  justice  if  the  fees 
were  found  to  be  regulated  accordingly.  Into  the  Summary  Juris- 
diction Act  of  1881  Parliament  has  seen  fit  to  introduce  a  completely 
new  table  of  fees ;  but  the  utterly  unremunerative  nature  of  these 
fees  has  been  causing  practitioners  to  inquire  if  the  table  supplies 
the  rule  as  in  a  question  with  employers,  and  the  view,  understood 
to  be  acted  upon  in  some  quarters,  is  that  it  does  not.  On  this 
point  it  would  be  very  desirable  to  have  the  opinion  of  some  of 
your  other  readers. — I  am,  etc.  A  Solicitor. 


NOTAEIES  PUBLIC. 

Sir, — Of  late,  from  time  to  time,  letters  have  appeared  in  your 
pages  maldng  reference  to  encroachments  by  notaries  on  the  pro- 
vince of  the  ordinary  procurators.  Take  the  following  case :  A 
person  in  want  of  advice  on  a  point  of  law  quite  foreign  to  the 
conveyancing  department,  sees  a  notary,  designing  himself,  in  news- 
paper advertisements,  as  a  solicitor.  He  takes  the  designation  to 
be  true,  applies  to  the  notary,  is  ill  advised,  and  suffers  loss  in 
consequence.  Will  it  found  or  fortify  a  claim  of  damages  against 
the  notary  that  the  latter  has  been  advertising  under  false  colours  ? 
And,  as  the  law  stands  at  present,  can  or  can  not  the  notary  be 
stopped  from  holding  out  such  colours? — I  am,  etc.     A  Eeader. 


©bittmrg. 

The  following  interesting  notice  of  a  career  which  at  one  time 
promised  to  be  a  brilliant  one  appears  in  the  Daily  News : — 

Edwin  James. — ^The  death  of  Mr.  Edwin  James,  which  occurred  on  the 
5th  ult,  carries  the  mind  back  a  good  many  years  to  the  details  of  a 
^  and  striking  story.  The  records  of  the  English  Bar  contain  no  more 
sudden,  and  we  fear  we  must  add  no  more  ignominious,  fall  than  that  of 
the  once  famous  lawyer  who  has  just  passed  away.  It  is  so  long  since 
the  catastrophe  occurred,  and  the  world  is  so  busy  with  more  important 
matteis,  that  the  case  of  Scully  v.  Ingram^  and  the  scandals  connected 
vith  it,  have  become,  like  Hamlet's  proverb,  something  musty.  No  good 
end  could  be  served  by  recalling  the  minute  incidents  of  transactions 
neither  important  in  themselves  nor  creditable  to  those  concerned.  The 
interest  of  Mr.  James's  career  does  not  lie  in  the  particular  transgressions 
which  led  to  his  compulsory  retirement  from  the  Bar,  but  in  the  contrast 
between  his  rapid  success  and  his  sudden  descent,  in  the  social  significance 
of  his  fate,  and  in  the  narrow  line  which  separated  him  from  complete 
and  final  triumpL    Denunciation  would  be  doubly  out  of  place,  both 
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because  Mr.  James  has  but  just  departed  from  the  community  in  which 
he  once  held  so  distinguished  a  position,  and  because  professional  justice 
long  since  selected  him,  by  the  rough  and  arbitrary  method  which  she  is 
forced  to  use,  as  a  victim,  perhaps  no  worse  than  others,  to  be  offered  at 
the  shrine  of  forensic  honour  and  respectability.  But  the  moral  of  a  life 
which  in  its  public  aspects  has  long  since  been  closed  may  be  read  without 
offence  even  by  an  open  grave.  Though  it  is  nearly  fifty  years  since 
Edwin  James  was  called  to  the  Bar,  the  public  recollection  of  him  pro- 
bably dates  from  a  little  after  the  middle  of  the  present  century.  It  was 
then  that  he  was  at  the  height  of  his  fame.  In  1852  he  took  silk,  and 
in  1869  he  became  member  for  the  borough  of  Marylebone.  Two  or 
three  years  afterwards  he  was  an  outcast  from  his  profession,  and  a  refugee 
from  his  country.  The  son  of  a  Secondary,  which  is  the  title  of  one  of 
the  numerous  offices  attached  to  the  Corporation  of  London,  it  is  believed 
that  Mr.  James  had  been  on  the  stage  before  he  was  called  to  the  Bar  by 
the  Benchers  of  the  Inner  Temple  in  1836.  Whether  that  be  so  or  not, 
it  is  certain  that  he  acquired  in  some  way  the  dramatic  use  of  voice  and 
gesture  which  are  supposed  to  impress  a  jury,  and  which  certainly  make 
a  witness  uncomfortable.  The  kind  of  practice  which  he  obtained  did 
not  require  much  knowledge  of  law.  As  the  concrete  is  generally  pre- 
ferable to  the  abstract  for  purposes  of  illustration,  we  may  say,  without 
attempting  an  elaborate  definition,  that  it  was  the  sort  of  practice  in  which 
Serjeant  Ballantine  has  achieved  reputation.  Mr.  James  was  retained 
rather  to  inflame  the  passions  of  a  jury  than  to  convince  the  reason  of  a 
judge. 

No  one  who  has  any  practical  acquaintance  with  the  administration 
of  the  law  will  despise  the  qualities  which  an  advocate  of  this  stamp 
requires.  Great  quickness  of  intelligence,  considerable  powers  of  speech, 
and  a  knowledge  of  the  weaker  elements  of  human  nature  are  considerable 
gifts,  and  all  these  Mr.  Edwin  James  certainly  possessed.  Though  he 
was  employed  in  the  case  of  the  fugitive  slave  Anderson,  the  most 
important  trial  in  which  Mr.  James  took  part  was  that  of  Simon  Bernard 
for  wilful  murder.  Dr.  Bernard  was  formally  indicted  for  having  caused 
the  death  of  one  Nicholas  Batty ;  but  the  real  gist  of  the  offence  was 
that  he  had  conspired  with  Orsini  and  others  to  kill  the  French  Emperor 
by  means  of  a  bomb.  The  case  was  heard  in  April  1858  at  the  Central 
Criminal  Court  before  four  judges,  of  whom  Lord  Campbell  was  the  chief. 
The  late  Sir  Fitzroy  Kelly  prosecuted,  and  Mr.  James  led  for  the  defence. 
It  was  mainly  owing  to  his  vigorous  and  impassioned  address  that  the 
jury  returned  a  verdict  of  acquittal,  for  the  evidence  was  very  strong. 
The  only  chance  for  the  prisoner  was  to  pass  away  from  the  facts,  denounce 
a  foreign  despot,  and  appeal  to  the  English  love  of  freedom.  Mr.  James 
succeeded  by  exciting  sentiments  which  were  honourable  enough  in  them- 
selves, and  which  were  but  a  slight  distortion  of  the  strong  feeling 
displayed  in  Parliament  against  Lord  Palmerston's  Conspiracy  to  Marder 
Bill  Lord  Campbell,  who  summed  up  for  a  conviction,  naturally  did 
not  like  the  result  of  the  trial  "  All  Europe,'^  he  says  in  lus  *'  Autobio- 
graphy," with  characteristically  candid  egoism — *'  All  Europe  looked  on 
with  intense  curiosity,  and  all  the  world  was  astonished  at  hearing  a 
verdict  of  not  guilty  pronounced."  An  odd  question  decided  in  the 
course  of  the  proceedings  illustrates  Mr.  James's  style  of  cross-examina- 
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tioD.  "  Did  joQ  go  as  a  spy  1 "  he  asked  a  sergeant  of  police  who  had 
attended  a  revolutionaiy  meeting,  and  the  Court  sdemnly  decided  that 
a  witness  could  not  be  asked  to  draw  an  inference,  though  it  was  from 
ius  own  conduct,  but  simply  to  state  facts.  The  question  was  very  much 
in  the  vein  of  Mr.  Stryver,  the  "  fellow  of  delicacy "  in  the  "  Tale  of 
Two  Cities,''  and  was  perhaps  suggested  by  Erskine's  form  of  addressing 
an  informer  as  "  Good  Mr.  Spy,"  in  which  case  also  the  judge  interposed 
with  the  suggestion  that  that  was  not  examination,  but  comment,  which 
might  afterwards  be  properly  laid  before  the  jury.  A  year  after  this 
trisd  Mr.  James  became  a  Queen's  Counsel,  and  was  elected  member  for 
Marylebone.  He  was  now  at  the  height  of  his  fame,  but  it  was  remarked 
as  carious  at  the  time  that  the  Benchers  of  the  Inner  Temple  would  not, 
as  is  the  ordinary  custom,  admit  him  as  a  colleague.  Such  an  omission, 
however,  did  not,  as  other  instances  sufficiently  show,  necessarily  imply 
any  reflection  upon  the  moral  character  of  the  Queen's  Counsel  thus 
passed  over. 

Soon  afterwards  the  crash  came.  There  were  unpleasant  rumours 
about  pecuniary  transactions  between  Mr.  James  and  a  young  nobleman, 
but  they  were  hushed  up  for  a  time.  Suddenly  in  July  1862  appeared 
a  notice  in  the  Gazette  that  Mr.  James's  name  had  been  removed  from 
the  list  of  Queen's  Counsel  He  withdrew  from  his  clubs,  and  he  was 
disbarred  by  the  Benchers  of  his  Inn.  The  discipline  of  the  Bar  is  strict 
and  secret,  but  it  became  known  before  long  that  in  a  case  where  Mr. 
James  was  counsel  for  the  plaintiff  he  was  accused  of  taking  money 
from  the  defendant  Mr.  James  went  to  America,  and  for  some  years 
this  country  saw  him  no  more.  Great  was  the  excitement  in  legal  and 
Parliamentary  circles,  and  it  increased  as  the  details  of  the  story 
gradually  transpired.  The  sums  which  were  authoritatively  mentioned 
were  extraordinarily  large,  and  yet  Mr.  James  had  not  been  known  as  a 
man  of  inordinately  expensive  habits.  It  was  like  the  case  of  Causidicus, 
described  in  one  of  Mr.  Thackeray's  " Roundabout  Papers."  **  All  day" 
Causidicus  ^  was  at  work  for  Ius  clients ;  at  night  he  was  occupied  in  Uie 
Public  Council.  He  neither  had  wife  nor  children.  The  rewards  which 
he  received  for  his  orations  were  enough  to  maintain  twenty  rhetoricians^ 
^ight  after  night  I  have  seen  him  eating  his  frugal  meal,  consisting  but 
of  a  fish,  a  small  portion  of  mutton,  and  a  small  measure  of  Iberian  or 
Tzinaciian  wine  largely  diluted  with  the  sparkling  waters  of  Rhenish 
GauL  And  this  was  idl  he  had ;  and  this  man  earned  and  paid  away 
talents  upon  talents,  and  fled  owing  who  knows  how  many  more!" 
Counsel  are  subject  for  professional  misconduct  only  to  the  domestic 
forum  of  their  Bench.  No  action  lies  against  them,  just  as  they  themselves 
cannot  sue  for  their  fees.  The  instances  in  which  this  power  is  exercised 
are  rare.  The  late  Dr.  Kenealy,  and  a  barrister  whose  name  it  would  be 
cruel  to  mention,  but  who  stole  a  book  from  the  library  of  his  Inn,  have 
Wn  almost  the  only  victims  in  this  generation.  There  is  an  appeal 
from  the  Benchers  to  the  Judges,  but  it  was  eleven  years  before  Mr. 
«^sines  resorted  to  this  remedy.  He  became  a  member  of  the  Bar  in 
^'ew  York,  and  wrote  reminiscences  of  the  English  profession  for  a 
sporting  pq^wr.  He  volunteered  an  opinion  on  the  case  of  the  Trent, 
which  was  not  favourable  to  his  native  country.  He  came  back  in  1873, 
^  sought  to  resume  Ius  practica     But  the  Judges  rejected  his  appeal, 
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and  he  set  up  for  himself  as  a  "jurisconsult"  He  had  an  office  in  Bond 
Street,  and  gave  cheap  advice.  Lately  he  fell  into  difficulties,  and  it  is 
said  that  a  subscription  was  about  to  be  raised  for  him  at  the  time  of 
his  death.  It  was  a  strange,  eventful  history.  Mr.  James's  irregularities 
seemed  so  unnecessary,  and  the  risk  which  he  ran  was  so  enormous. 
His  professional  income  was  popularly  supposed  to  be  £16,000  a  year, 
and,  applying  the  ordinary  canon,  may  be  fairly  estimated  at  half  that 
sum.  His  reputation,  in  its  way,  was  great  He  consorted  with  the 
men  of  light  and  leading  in  the  law,  the  late  Sir  Alexander  Cockbum 
being  among  his  intimate  friends.  English  lawyers  are  not  required  to 
be  Puritans,  or  to  practise  the  austerer  virtues.  Asceticism  is  not 
demanded  of  them,  nor  is  any  inquisition  made  into  their  speculative 
opinions  or  social  habits.  Mr.  Edwin  James  was,  however,  not  satisfied 
with  the  very  considerable  latitude  allowed  him.  He  forced  his  compeers 
to  sit  in  judgment  upon  him,  and  he  has  left  a  melancholy  example  of 
weakness  which  no  pleading  could  justify,  and  for  which  no  talents  could 
compensate. 


^he  Mmth. 


Report  of  the  Committee  of  the  Faculty  of  Advocates  on  the 
*' Inferior  Courts  Judgments  Extension  Bill,  1882." — This  Bill 
deserves  the  careful  attention  of  Scotch  lawyers  and  Scotch 
members  of  Parliament.  It  may  be  useful  in  a  few  cases,  but 
unless  its  application  is  carefully  limited,  it  is  certain  to  become 
in  a  number  of  cases  a  cause  of  great  annoyance,  expense,  and 
hardship  to  persons  resident  in  Scotland. 

The  cases  in  which  this  Bill,  if  passed,  may  be  useful  are  limited  in 
number.  Local  and  Inferior  Courts,  whether  in  England,  Scotland, 
or  Ireland,  ought  to  have  and  exercise  no  jurisdiction  except  over 
persons  resident  within  their  own  territory,  and  the  cases  must, 
it  is  thought,  be  comparatively  few  where  a  person  resident  in  a 
county  of  any  one  of  these  countries  where  a  suit  has  been 
instituted  against  him,  leaves  it  with  his  whole  effects  before  the 
judgment  pronounced  in  such  suit  can  be  executed  against  him. 
Such  cases,  however,  do  occur,  especially  in  the  border  districts  of 
England  and  Scotland,  and  to  meet  these  the  provisions  of  the  Act 
may  be  found  useful. 

It  is,  however,  well  known  in  Scotland,  that  of  late  years  not 
only  have  the  Supreme  Courts  of  England  and  Ireland,  in  virtue 
of  their  rules  of  procedure,  been  assuming  jurisdiction  over  Scotch 
defendants,  but  even  the  County  Courts  of  England  have  com- 
menced to  is9ue  orders  for  service  in  Scotland,  and  to  summon 
Scotch  defendants  before  them  to  answer  at  the  instance  of  English 
plaintiffs  resident  in  the  county  of  the  summoning  court  V  ery 
recently  a  Glasgow  merchant,  having  no  place  of  business  in 
England,  was  summoned  to  the  County  Court  at  Walsall,  in 
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Staffordshire,  for  an  alleged  debt  of  £20,  his  witnesses  being  all 
resident  in  Glasgow,  and  a  similar  case  occurred  with  regard  to  a 
Glasgow  firm  of  merchants  who  were  sunmioned  to  the  County 
Court  of  Lancashire,  at  Manchester,  for  an  alleged  debt  of  £46. 

This  practice  is  indeed  wholly  indefensible.  It  is  absurd  that 
English  Local  Courts,  intended  to  have  a  purely  territorial  jurisdic- 
tion limited  to  their  own  district,  should  be  permitted  to  summon 
before  them  persons  domiciled  in  Scotland,  which  in  legal  matters 
is  practically  a  foreign  country ;  but  hitherto,  although  the  exercise 
of  assumed  jurisdiction  by  the  Supreme  Courts  of  England  over 
Scotchmen,  and  their  orders  of  service  upon  Scotch  defendants, 
have  been  felt  to  be  almost  intolerable  grievances,  the  same 
malpractices  on  the  part  of  the  English  County  Courts  have  not 
hitherto  been  so  numerous  nor  attended  with  so  much  hardship, 
for  without  considerable  di£Bculty  it  is  at  present  impossible  for 
the  English  County  Courts  to  execute  their  judgments  against 
Scotchmen  who  have  no  property  or  effects  in  England. 

Should  this  Bill,  however,  be  passed  into  law  in  its  present  form, 
the  difficulty  will  be  removed,  and  in  that  case  it  is  certain  that 
there  will  be  a  great  increase  in  the  practice  of  issuing  writs 
against  domiciled  Scotchmen  on  the  part  of  the  English  County 
Courts,  and  that  Scotchmen  will  be  frequently  summoned  to  these 
Courts  in  connection  with  petty  debts  when  there  is  a  dispute  as 
to  liability  between  them  and  Englishmen.  Further,  it  will  there- 
after be  impossible  for  Scotchmen  to  invoke  the  aid  of  their  own 
Courts  in  resisting  the  judgments  illegally  pronounced  by  English 
local  judges.  This  has  been  decided  to  be  the  effect  of  the  similar 
Act  of  1868  (31  and  32  Victoria,  cap.  54)  with  regard  to  the 
Supreme  Courts  of  England  and  Ireland  in  the  case  of  Woiherspoon, 
V.  CW%  (10th  February  1871,  9  Macph.  510). 

The  Committee  are  accordingly  of  opinion  that  it  is  imperatively 
necessary,  with  a  view  to  protect  the  interests  of  Scotchmen,  that 
a  clause  should  be  inserted  in  the  Bill  before  it  becomes  law,  by 
which  it  shall  be  secured  that  the  Act  shall  not  apply  to  any 
judgment  pronounced  by  any  Inferior  Court  in  England  against  any 
person  or  persons  domiciled  in  Scotland  or  Ireland  at  the  time  of  the 
issuing  of  the  summons  or  other  initial  writ  in  the  action  or  other 
proceeding,  in  which  such  judgment  shall  have  been  pronounced ; 
lior  to  judgments  pronounced  in  any  Inferior  Court  in  Scotland 
s^ainst  any  person  or  persons  domiciled  at  such  time  in  England 
or  Ireland;  nor  to  judgments  pronounced  in  any  Inferior  Court  in 
Ireland  against  any  person  or  persons  domiciled  at  such  time  in 
England  or  Scotland. 

Unless  a  clause  to  this  effect  is  inserted  in  the  Bill,  every  effort 
ought  to  be  made,  especially  in  the  interests  of  the  people  of 
Scotland,  to  throw  this  Bill  out  altogether.  With  such  a  clause 
as  is  above  suggested,  the  Bill  may  prove  useful  in  the  class  of 
cases  to  which  alone  it  ought  to  apply,  namely,  where  persons 
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change  their  residence,  and  remove  themselves  and  their  effects 
from  one  country  to  another  in  the  hope  of  evading  the  execution 
of  decrees  of  local  Courts  pronounced  against  them  in  the  place  of 
their  former  residence. 

Ad  of  Sederunt  regiUating  the  Proceedings  in  Liquidations  in  the 
Sheriff  Courts  of  Scotland,  under  the  Building  Societies  Act,  1874 — 
Whereas  by  "The  Building  Societies  Act,  1874,"  37  and  38  Vict 
c.  42,  sec.  32,  sub-sec.  4,  it  is  enacted  that  a  society  under  the  said 
Act  may  terminate  or  be  dissolved  "  by  winding  up  either  voluntary 
under  the  supervision  of  the  Court,  or  by  the  Court,  if  the  Court 
shall  so  order,  on  the  petition  of  any  member  authorized  by  three- 
fourths  of  the  members  present  at  a  general  meeting  of  the  society 
specially  called  for  the  purpose  to  present  the  same  on  behalf  of 
the  society,  or  on  the  petition  of  any  judgment  creditor  for  not  less 
than  £50,  but  not  otherwise ; "  and  that  '*  general  orders  for  regu- 
lating the  proceedings  of  the  Court  under  this  section  may  be  firom 
time  to  time  mcule  by  the  authority  for  the  time  being  empowered 
to  make  general  orders  for  the  Court : " 

And  whereas,  by  sea  4  of  the  said  statute,  it  is  enacted  that  the 
Court  in  this  Act  means — 

"  In  England  the  County  Court  of  the  district  in  which  the  chief 
office  or  place  of  meeting  for  the  business  of  the  society  is  situate ; 
in  Scotland  the  SherifiTs  Court  of  the  county  in  which  such  office 
or  place  of  meeting  is  situate : " 

The  Lords  enact  and  ordain  as  follows : — 

1.  All  applications  presented  to  the  Court  for  the  winding  up  of 
a  society  registered  under  the  said  Act,  either  voluntarily  under 
the  supeiTision  of  the  Sheriff  Court,  or  by  the  Court,  shall  be  by 
petition,  in  form  as  nearly  as  may  be  of  petitions  under  the  Act  39 
and  40  Vict  c.  70  (Sheriff  Court  Act,  1876),  and  the  Court  shall 
order  service  and  advertisement  thereof  in  the  Editibwrgh  Oaaette, 
and  such  further  advertisement,  if  any,  as  the  Court  may  consider 
necessary,  and  shall  appoint  the  said  petition  to  be  heard  on  such 
early  day  as  may  be  suitable. 

2.  The  said  petition  shall  be  printed,  and  every  shareholder  and 
creditor  of  the  company  shall  be  entitled  to  receive  from  the 
solicitor  of  the  petitioner  a  copy  thereof  on  demand  at  his  office. 

3.  The  Court  on  the  day  appointed  may  hear  the  petitioner's 
proof  in  support  of  the  petition,  and  may  also  hear  any  parties 
interested  in  support  thereof  or  in  opposition  thereto,  and  also  any 
application  which  may  follow  thereon  in  the  course  of  the  winding 
up,  either  in  open  Court  or  in  chambers,  and  may  order  such 
answers  as  may  be  deemed  necessary ;  and  may  adjourn  the  hear- 
ing; and  after  such  inquiry,  by  proof  or  otherwise,  as  may  be 
deemed  necessary,  the  Court  may  order  the  society  to  be  wound  up, 
or  may  dismiss  the  petition,  or  may  make  such  other  order  as  may 
be  just 


THE  MONTH.  211 

4.  The  Court  may,  as  to  all  matters  relating  to  the  winding  up, 
have  regatd  to.  the  wishes  of  the  creditors  or  members,  as  proved 
by  sufficient  evidence ;  and  may  direct  meetings  of  the  creditors  or 
membeTS  to  be  summoned,  held,  and  conducted  in  such  manner  as 
may  be  directed,  for  the  purpose  of  ascertaining  their  wishes,  and 
may  appoint  a  person  to  act  as  chairman  of  any  such  meeting,  and 
to  report  the  result  of  such  meeting  to  thd  Court.  In  the  case  of 
creditors  regard  is  to  be  had  to  the  value  of  the  debt  due  to  each 
creditor ;  and  in  the  case  of  members,  to  the  number  of  votes  con- 
ferred on  each  member  by  the  regulations  of  the  society,  or  failing 
such  regulations,  to  the  number  of  shares  held  by  each  member. 

5.  For  the  purpose  of  winding  up  a  s6ciety,  a  liquidator  shall  be 
appointed  The  shareholders  may  nominate  a  liquidator  at  any 
meeting  held  by  them,  and  called  in  terms  of  the  32nd  section  of 
the  statute  37  and  38  Vict.  c.  42,  for  the  purpose  of  resolving  to 
wind  up  the  society  under  supervision  of  the  Court,  and  of  present- 
ing a  petition  to  the  Court  to  that  effect ;  and  the  Court  shall  con- 
firm the  nomination  so  made,  unless  sufficient  cause  to  the  contrary 
be  shown.  If  the  Court  do  not  confirm  the  nomination,  or  if  no 
such  nomination  has  been  made  before  the  presenting  of  the  peti- 
tion, the  Court  shall,  at  the  hearing  of  the  said  petition,  or  at  any 
subsequent  time,  nominate  a  liquidator,  either  provisionally  or  other- 
wise. In  the  case  of  winding  up  by  tlie  Court,  the  liquidator  shall 
be  nominated  by  the  Court.  The  Court  may  also  determine  whether 
any  and  what  security  shall  be  given  by  the  liquidator;  and  every 
appointment  of  a  liquidator  shcdl  be  advertised  in  such  manner  as 
the  Court  may  appoint. 

6.  Any  liquidator  may  resign ;  or  may  be  removed  by  the  Court 
on  due  cause  shown ;  and  any  vacancy  in  the  office  of  a  liquidator 
shall  be  filled  up  by  the  Court.  There  shall  be  paid  to  the  liquida- 
tor such  salary  or  remuneration  by  way  of  percentage  or  otherwise 
as  the  Court  may  direct. 

7.  When  in  course  of  winding  up  the  society,  it  shall  be  neces- 
sary to  carry  on  the  business  thereof  for  a  time,  or  to  make  up 
titles  to  heritable  property,  or  to  compromise  claims  with  contribu- 
tories,  these  powers  shall  only  be  exercised  with  the  sanction  of 
the  Court,  obtained  upon  a  note  presented  to  the  Court  setting 
forth  the  grounds  upon  which  the  powers  are  asked  for.  The 
Court  may,  on  the  presentation  of  such  note,  order  such  intima- 
tion thereof  as  shall  be  deemed  suitable  and  expedient  in  the 
circumstances.  And  further,  it  shall  be  competent  to  the  liquida- 
tor to  apply  to  the  Court  for  instruction  and  direction  in  regard 
to  any  matter  wherein,  in  his  judgment,  such  instruction  and  direc- 
tion are  necessary. 

8.  The  liquidator  shall  have  power  to  appoint  a  law  agent  to 
assist  him  in  the  performance  of  his  duties,  and  also  with  sanction 
of  the  Court  to  appoint  a  factor  for  taking  charge  of  or  managing 
any  of  the  properties  of  the  society. 
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9.  Where  a  society  is  being  wound  up  voluntarily  under  the 
supervision  of  the  Court,  the  liquidator  may  from  time  to  time 
during  the  continuance  of  such  winding  up  call  general  meetings 
of  the  members  of  the  society ;  and  in  the  event  of  the  winding  up 
continuing  for  more  than  one  year  the  liquidator  shall  call  a  general 
meeting  of  the  members  at  the  end  of  the  first  year,  and  of  each 
succeeding  year  from  the  commencement  of  the  winding  up,  or  as 
soon  thereafter  as  may  be  convenient,  and  shall  lay  before  such 
meeting  an  account  showing  his  acts  and  dealings,  and  the  manner 
in  which  the  winding  up  has  been  conducted  during  the  preceding 
year. 

10.  The  liquidator  shall,  as  soon  as  may  be  after  an  order  is 
made  for  winding  up  a  society,  make  up  and  lodge  in  process  a 
state  showing — 

(1)  The  liabilities  and  assets  of  the  society  in  detail. 

(2)  The  number  of  members,  and  the  amounts  standing  to  their 
credit  in  the  books  of  the  society. 

(3)  The  liabilities  of  members  of  the  society  in  terms  of  sections 
13  and  14  of  the  Building  Societies  Act  and  of  the  rules  of  the 
society. 

(4)  The  claims  of  depositors  and  other  creditors,  and  the  provi- 
sion to  be  made  for  their  payment. 

(5)  The  sums  to  be  repaid  to  the  members,  if  any,  after  payment 
of  the  debts  due  by  the  society. 

And  such  state  may  be  objected  to  by  any  person  having  interest, 
and  may  be  amended  from  time  to  time.  And  the  Court  may, 
after  such  notice  or  advertisement  as  may  be  thought  proper,  and 
after  hearing  any  party  or  parties,  sanction  and  approve  of  such 
state,  or  disapprove  thereof,  and  if  the  same  be  sanctioned  and 
approved  of,  the  Court  may  authorize  the  funds  to  be  distributed 
in  terms  of  such  state;  and  thereafter,  on  being  satisfied  that 
payment  has  been  made  to  the  creditors  of  the  society  and 
depositors  so  far  as  possible,  and  to  the  members  of  the  society  in 
terms  of  the  said  state,  or  when  any  sum  or  sums  payable  to  any 
member  or  members  of  the  society  have  not  been  claimed,  that 
such  consignation  thereof  has  been  made  by  the  liquidator  as  the 
Court  may  direct,  the  Court  shall  declare  the  winding  up  of  the 
said  society  to  be  at  an  end,  and  the  society  dissolved,  discharge 
the  liquidator  of  his  whole  actings  and  intromissions,  and  appoint 
his  bond  of  caution,  if  any,  to  be  delivered  up. 

11.  The  accounts  of  the  liquidator  shall  be  audited  annually. 
The  audit  shall  be  made  by  such  person  as  the  Court  may 
select,  whether  he  be  an  auditor  of  Court  or  not,  and  the  auditor 
shall  report  to  the  Court  the  audit  so  mada  If  it  shall  appear 
to  the  auditor  that  any  pajrment  by  the  liquidator  should  be 
disallowed,  or  that  any  charge  has  b^n  incurred,  as  against  the 
estate,  which  was  unnecessary,  or  that  any  sum  ought  to  have 
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been,  bat  is  not  brought  into  account,  he  shall,  in  his  report,  bring 
the  same  under  the  notice  of  the  Court,  setting  forth  the  grounds 
of  his  opinion,  and  the  Court  shall  pronounce  judgment  upon  the 
matter  so  reported  upon  as  may  seem  just 

12.  The  Court  may,  in  the  event  of  the  assets  being  insufficient 
to  satisfy  the  liabilities,  make  an  order  as  to  the  payment  out 
of  the  estate  of  the  society  of  the  costs,  charges,  and  expenses 
incurred  in  winding  up  the  society  in  such  order  of  priority  as 
may  be  considered  just 

13.  The  liquidator  shall  lodge  all  money  received  by  him  on 
account  of  the  society  in  one  of  the  banks  in  Scotland  established 
by  Act  of  Parliament  or  Boyal  Charter,  in  a  separate  account  or 
on  deposit,  in  his  name  as  such  liquidator,  within  seven  days  after 
the  receipt  thereof,  unless  the  Court  has  otherwise  directed.  If 
the  liquidator  shall  keep  in  his  hands  more  than  £50  of  money 
belonging  to  the  society  for  more  than  seven  days  he  shall  be 
charged  in  his  account  with  a  sum  at  the  rate  of  20  per  cent  per 
annum  on  the  excess  of  the  said  sum  of  £50  for  such  time  as  it 
shall  be  in  his  hands  beyond  the  said  seven  days,  and  the  Court 
may,  in  respect  of  any  such  retention,  disallow  the  salary  or 
lemoneration  of  such  liquidator,  or  may  remove  him  from  his 
office. 

14  In  every  case  where  the  Court  shall  order  service,  such 
service  may  be  made  by  registered  letter  if  the  Court  authorize  it 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  published  in  common  form. 

John  Inglis,  LP,D, 

EDDrBUBGH,  March  17, 1882. 

Proposed  Legislation  on  Bills  of  Exchange  and  Promissory  Notes, 
—"A  Bill  for  an  Act  to  consolidate  and  codify  the  laws  relating  to 
Bills  of  Exchange  and  Promissory  Notes  '*  was  ordered  to  be  printed 
on  15th  February  1882.  The  Bill  is  indorsed  by  no  fewer  than 
five  English  members.  It  extends  to  41  folio  pages.  It  codifies 
not  only  British  Acts  of  Parliament,  but  enacts  most  of  the  points 
on  the  law  of  bills  decided  in  the  Courts  of  England,  the  decisions 
being  noted  in  the  margin,  a  most  unusual,  but  certainly  a  most 
Qsefd  procedure.  It  is  thus  a  most  comprehensive  and  exhaustive 
attempt  at  codification.  It  commences  with  "the  forms  and 
iuterpretation  of  bills  and  promissory  notes,"  it  proceeds  with  "  the 
capacity  and  authority  of  the  parties,"  "  the  consideration  for  a  bill," 
"its  negotiation,"  **the  genersd  duties  of  the  holder,"  liabilities  of 
parties,"  "  discharge  of  bills,"  "  acceptance  and  payment  for  honour," 
"  principal  and  surety,"  "  lost  instruments,"  "  bUls  in  a  set,"  "  conflict 
of  laws,"  "  cheques  on  a  banker,"  "  crossed  cheques,"  "  promissory 
notes,"  "  supplementary  instructions."  Forms  are  given  in  schedules 
of  notices,  and,  finally,  eighteen  British  Acts  of  Parliament  are  wholly 
or  partially  repealed !  Valuable  as  the  intended  statute  may  be  found, 
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it  is  expressly  declared  that "  this  Act  shall  not  extend  to  Scotland." 
Again,  the  Acts  so  repealed  are  limited  by  the  provision  that  "  such 
repeal  shall  not  repeal  any  enactment  so  far  as  it  relates  to  Scotland." 
So  these  statutes  are  still  to  be  in  observance  in  Scotland  and  in 
abeyance  in  England.    This  is  all  the  more  astonishing  since  it  is 
expressly  declared  "  an  inland  bill  is  a  bill  which  is  both  drawn  and 
payable  within  the  British  Islands,  and  drawn  upon  some  person 
resident  therein."    The  British  Islands  is  again  defined  to  mean 
*  any  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland."     It 
is  thus  made  obvious  that  many  of  the  provisions  of  the  Act  must 
of  necessity  apply  to  Scotland  wherever  one  of  the  parties  resides 
in  England  or  Ireland,  and  another  in  Scotland.    By  many  of  the 
provisions  very  great  modifications  are  made  on  the  law  of  bills. 
They  need  not  now  be  dated,  or  the  place  where  drawn,  or  the  place 
where  payable,  mentioned.    It  is  provided  that  "  a  bill  shall  not  be 
invalid  by  reason  only  that  it  is  ante-dated  or  post-dated,  or  that  it 
bears  date  of  a  Sunday."    For  many  years  the  laws  on  mercantile 
dealing  have  become  closer  assimilated  between  the  sister  kingdoms. 
The  recent  mercantile  amendment  Acts  made  great  strides  in  advance 
in  this  most  desirable  object     Unless,  however,  some  great  amend- 
ment be  made  in  this  projected  statute,  so  as  to  admit  Scotland  to 
participate  in  its  benefits,  it  is  to  be  feared  that  the  diversity  of 
practice  between  the  two  sections,  of  the  kingdom  will  be  made 
very  great,  irreconcilable,  and    disastrous.     We    have  carefully 
examined  the  many  clauses,  and  we  cannot  perceive  how,  if  the 
enactments  are  really  beneficial  to  the  merchants  on  the  south, 
those  on  the  north  should  be  excluded  from  participating  in  these 
benefits.    It  is  obvious  that  from  the  multiplicity  of  commercial 
dealings  between  the  two   countries  innumerable  questions  will 
straightway  arise  under  this  Act  if  passed  by  the  British  Parliament, 
whether  bills  and  cheques  passing  from  one  portion  of  the  United 
Kingdom  are  to  be  ruled  by  this  intended  Act  or  by  the  separate 
laws  peculiar  to  the  one  or  the  other  section.    This  is  the  more  to 
be  expected  seeing  that  the  Act  is  intended  to  provide  "  that  the 
validity  of  a  bill  as  regards  requisites  in  form  shall  be  determined 
by  the  law  of  the  place  of  issue,  and  the  formal  validity  of  the 
supervening    contracts,  such   as   acceptance  or  indorsement,  or 
acceptance  mipra  protest,  shall  by  the  law  of  the  place  where  such 
contract  was  made."    This  last  provision  seems  very  unnecessarily 
repeated  in  a  subsequent  clause.    But  there  is  this  very  peculiar 
clause:  ''Provided  that  where  an  inland  bill  is  indorsed  in  a 
foreign  country  the  indorsement  shall  be  interpreted  according 
to  English  law."    Thus    a  bill    drawn  and    made    payable   in 
Scotland  but  indorsed  in  a  foreign  land,  though  that  land  recog- 
nises Scotch  law,  still  the  indorsement  must  be  interpreted  by 
English  law. 

Chambers  of  Commerce  ought  immediately  to  have  their  attention 
^^^-ected  to  this  Bill,  which  will,  if  it  becomes  law,  materially 
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infniige  on  the  practice  of  bills  between  the  two  countries,  which 
at  present  are  nearly  identical,  and  introduce  rules  diametrically 
opposite.  It  is  to  be  regretted  that  the  Edinburgh  Chamber  of 
Commerce,  misled  by  the  Act  being  limited  to  England,  has  declined 
to  take  any  notice  of  the  measure,  little  thinking  how  any  law 
T^ating  bills  in  England  must  of  necessity  materially  affect 
Scotland.  Our  two  law  ofl&cers  having  seats  in  Parliament  should 
have  their  attention  instantly  directed  to  its  clauses.        Nestor. 

Digesting  and  Indexing. — Mr.  W.  H.  Bailey,  of  North  Carolina, 
writes  some  interesting  and  original  suggestions  to  the  Central  Law 
Jmmal  on  the  subject  of  "  digesting  and  indexing."    He  agrees  with 
Mr.  Austin  Abbott  that  "  it  ought  to  be  established  as  an  inflexible 
rule  to  use  the  noun  as  the  initial  word  and  not  the  adjective.    Thus, 
Actions,  civil;  Actions,  criminal;  not  Civil  Actions,  or  Criminal 
Actions."    "  Indictment "  he  would  put  under  Pleading,  criminal ; 
"Declaration"  or  "  Complaint,"  under  Pleading,  civil.    This  is  well 
enough,  perhaps,  but  is  not  "criminal  law"  rather  too  broad  a 
subject  to  be  made  a  mere  subdivision  of  "  actions  "  ?    We  believe 
however  in  putting  all  the  subordinate  heads  of  "criminal  law," 
such  as  homicide,  larceny,  etc.,  under  Criminal  Law.    We  agree 
with  him,  too,  in  dispensing  with  Husband  and  Wife,  and  making 
a  generic  head  of  Marriage,  with  subdivisions  of  Dower,  Divorce, 
etc.    It  seems  to  us  he  refines  too  much  upon  the  use  of  catch- 
words and  cant- words.     We  hardly  approve  of  "  Daffa  Down  Dilly,*' 
for  example,  as  a  reference  to  the  famous  case  of  slander  of  an 
attorney.    The  man  who  could  remember  that  could  remember 
Defamation  on  Attorney.     Mr.  Bailey  will  find  a  cross-referencer  to 
his  mind  in  the  editor  of  the  North  Carolina  Statutes,  who  puts  down, 
"Stud-horses,  see  Beligious  Societies."    On  turning  to  the  latter  we 
find  that  it  is  against  the  law  to  exhibit  such  animals  within  a 
specified  distance  of  a  meeting  of  any  religious  society — it  being 
feared  that  the  operations  of  nature  will  prove  more  attractive  to 
Eentuckians  than  the  services  of  the  sanctuary.      Mr.  Bailey 
observes :  *'  It  is  astonishing  how  little  our  indexers  have  availed 
themselves  of  a  great  many  good  old  words,  such  as  Fiduciary,  Alibi, 
etc.,  and  coined  words  such  as  Betterments,  Contractee,  Distributee, 
Cablegram,  Licensee,  and  the  like,  and  why  they  do  not  coin  words 
as  n^ed,  such  as  Addressee  (party  written  to),  Wiree  (party 
telegraphed).  Homesteader,  Usuree,  etc."    Now  "  contractee  "  is  "  a 
rile  phrase,'^  for  a  "contractee"  is    also  a   contractor.      It   is 
different  with  Licensee  and  Distributee.     There  is  no  need  of 
Tsurer  or  Usuree ;  Usury  tells  the  whole  story.    Homestead  will 
cover  Homesteader;    Telegraph    will   embrace   Telegrapher   and 
Wiree.     We  partly  agree  with  Mr.  Bailey  when  he  says,  "Let 
all  such  headings  as  Administrators,  Adulteiy,  Affidavit,  Agree- 
ment, Alimony,  Amendment,  Answer,  Assignment,  Bills  of  Lading, 
Certiorari,  Cities,  Clerks,  and  many  others,  be  used  only  as  cross- 
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refereoces,  reserving  on  the  guiding  principle  already  stated  such 
apparent  subdivisions  as  Advancement,  Afifray,  Agency,  Appeal, 
Arrest,  Assault,  Attachment,  Attorneys,  Bankruptcy,  Bastardy, 
Boundary,  etc."  But  several  of  these  have  independence  enough  to 
stand  alone,  it  seems  to  us. — Albany  Law  Jowmal. 

Vacation  Arrangements. 

The  Lord  Ordinary  on  the  Bills  will  sit  in  Court  on  Wednesday, 
12th  April,  and  Wednesday,  10th  May,  each  day  at  eleven  o'clock, 
for  the  disposal  of  motions  and  other  business  falling  under  the 
93rd  section  of  the  Court  of  Session  Act,  1868 ;  and  Kolls  will  be 
taken  up  on  Monday,  10th  April,  and  Monday,  8th  May,  between 
the  hours  of  eleven  and  twelve  o'clock. 

Box-Days. — ^The  Lords  appoint  Thursday,  the  6th  day  of  April, 
and  Thursday,  the  4th  day  of  May  next,  to  be  the  box-days  in  the 
ensuing  Vacation. 

BilUChaTober, — ^The  following  is  the  Bill-Chamber  Eoster  for  the 
ensuing  vacation : — 

Monday,  March  20,  to  Saturday,  April  1 — Lord  Ejnnear. 
„       April     3,  „  „  15        „     Shand. 

H^  9Q  /  Butherfurd 

•^''  "  "  ^^       "  (      Clark. 

„       May       1,  to  Thursday,  May  11       „    Lee. 

Spring  Circuits. — The  following  are  the  arrangements  for  the 
Spring  Circuits : — 

South. — ^The  Lord  Justice-Clerk  and  Lord  Murk 
Jedburgh— Tuesday,  18th  April 
Ayr— Thursday,  20th  April 
Dumfries — ^Thursday,  27th  April 

M.  J.  G.  AUcKAY,  Esq.,  Advocate-Depute. 
J.  M.  M'CosH,  Clerk. 

North. — Lords  Deas  and  Craighill. 

Inverness — ^Tuesday,  28th  March. 
Dundee — ^Tuesday,  4th  April 
Perth— Tuesday,  11th  April 
Aberdeen — Thursday,  13th  April 

R  V.  Campbell,  Esq.,  Advocate-Depute. 
Horace  Skeete,  Clerk, 

West. — Lords  Young  and  Adam. 

Stirling — ^Wednesday,  22nd  March. 
Inverary — ^Wednesday,  12th  April 
Glasgow — Thursday,  20th  April 

A.  Taylor  Innes,  Esq.,  Advocate-Depute. 

jEneas  M'Bean,  Clerk 
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Sheiifiis  Gloaq  and  Buntinb. 
TATLOB  V.  BUAW-BTEWART,— December  14, 1881. 

BamaaeefoT  brecteh  of  contract— -Question  as  to  necessity  for  personal  citation 
vUhin  we  cotmty  to  found  jurisdiction  ratione  contractus. — This  was  an  action 
at  the  instance  of  a  tenant  against  his  landlord  for  recovery  of  damages  in 
respect  of  the  hitter's  failure  to  implement  the  provisions  of  the  case  between 
the  parties.  Certain  preliminary  objections  were  stated  to  the  action,  and  it 
was  pleaded,  inter  alia,  that  the  defender  not  being  resident  or  domiciled  in 
the  county  of  Stirling,  and  not  having  been  personally  cited  in  that  county, 
was  not  subject  to  the  jurisdiction  of  the  Shenif  thereof.  Held  that  the  lease 
fonnded  on  having  been  entered  into,  and  intended  to  be  fulfilled,  in  Stirling- 
shire, there  was  jurisdiction  ratione  contractus,  and  that  personsd  citation  of  the 
defender  within  the  county  was  unnecessary. 

Sheriff-Substitute  Buntine  issued  the  following  interlocutor  and  note: — 

^Stirling,  I8ih  October  1881. — Having  heard  parties'  procurators  on  the 
closed  record  and  whole  cause,  and  made  avizandum,  Repels  the  first,  second, 
and  third  pleas  stated  for  the  defender ;  and  before  answer  allows  the 
parties  a  proof  of  their  respective  averments,  and  to  the  pursuer  a  conjunct 
probation :  Appoints  the  cause  to  be  enrolled  for  next  Court  to  fix  a  diet  of 

proof.  J.   R.   BUNTINB. 

^  Note,— The  pursuer  in  this  action  is  a  tenant  farmer  whose  lease  of  a  farm 
in  Stirlingshire  expired  at  Martinmas  last,  and  he  sues  his  landlord  for 
damages  for  alleged  non-fulfilment  of  conditions  in  his  lease — (1)  to  erect  a 
eattle-sh^  and  (2)  to  }>ut  the  farm  buildings  into  good  and  tenantable  con- 
dition. The  defender  is  proprietor  of  the  lands  of  Camock  in  the  county  of 
Stirling. 

"The  mansion-house  of  Camock  is  let,  and  the  defender  is  a  bachelor  and 
resides  with  his  father,  Sir  Michael  Shaw-Stewart,  at  Ardgowan  House, 
Benfrewshire. 

"  In  these  circumstances  the  pursuer's  agent  sent  a  copy  of  the  summons 
to  the  defender's  agent  at  Greenock,  who  after  some  correspondence 
accepted  service  for  the  defender  by  the  following  minute  on  the  summons  : 
'Greenock,  9th  July  1881. — ^As  authorized  by  the  defender,  Michael  Hugh 
Shaw-Stewart,  Esquire,  I  hold  the  foregoing  petition  to  be  duly  executed 
agaukst  him  under  reservation  of  all  defences.' 

''The  petition  was  called  in  due  course,  and  the  defender  has  entered  appear- 
ance and  lodged  defences. 

"The first  defence  stated  is  'that  the  defender  not  being  resident  in  the 
coun^,  or  cited  personally  within  the  county,  the  Court  has  no  jurisdiction.' 

"The  question  raised  by  this  plea  is  undoubtedly  novel,  difficult,  and  import- 
ant, but  after  mature  consideration  the  Sheriff-Substitute  has  come  to  be  of 
mmou  that  it  is  not  well  founded.  The  case  of  Pirie  v.  Marden  (20th 
February  1867,  6  Macph.  497)  authoritatively  decided  that  a  pursuer  who  has 
undertaken  to  perform  a  contract  within  a  county  is  liable  to  the  jurisdiction 
of  the  Sheriff  Court  of  that  county  in  all  actions  having  reference  to  the 
contract,  provided  he  be  personally  cited  within  the  territory.  And  this  holds 
trne  in  actions  of  damages  for  non-fulfilment  of  the  contract  (see  Kermack,  9th 
July  1861, 9  M.  984). 

'*  It  is  of  great  importance  here  to  observe  that  the  jurisdiction  of  the  Court 
to  decide  all  questions  concerning  contracts  which  fall  to  be  implemented 
vrithin  its  territory  may  exist  although  it  cannot  be  exercised. 

"  It  cannot  be  exercised  against  a  party  who  is  resident  beyond  the  territory 
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anless  he  be  certiorated  by  personal  citation  within  the  tenritcny  or  appear  and 
prorogate  the  jurisdiction  Tsee  Erskine^  book  i.  tit.  2,  sec.  16  et  mo.).  In  other 
words,  the  personality  of  tne  citation  is  not  essential  to  the  jurisdiction,  which 
exists  apart  from  it.  Thus  it  is  thought  that  there  is  no  doubt  that  the  Sheriff 
would  have  jurisdiction  to  decide  a  question  like  the  present  supposing  the 
defender  accepted  service  of  the  petition  by  a  minute  written  by  >iiTwgft1f  or  his 
agent  within  the  county. 

*'  The  peculiarity  of  the  present  case  is  that  the  defender's  agent  accepted 
service  bv  an  indorsation  executed  without  the  territory  and  appended  a  reser- 
vation of  all  defences. 

'*The  Sheriff-Substitute  has  after  careful  consideration  come  to  the  conclu- 
sion that  the  acceptance  of  the  service  is  equivalent  to  the  personal  citation 
requisite  in  the  circumstances,  and  to  personal  citation  within  the  county  of 
Stirling.    It  declares  that  the  petition  is  duly  executed  against  the  defender. 

"  It  therefore  is  conclusive  asainst  the  defender  stating  any  plea  that  he  was 
not  legally  cited.  It  is  eouivalent  to  personal  service  either  m  Renfrewshire 
or  Stirlingshire,  or  anywhere  else,  to  personal  service  within  that  territory 
where  service  in  the  circumstances  was  necessary. 

"  But  it  was  contended  that  the  defence  of  want  of  jurisdiction  was  reserved 
in  the  indorsation,  with  all  other  competent  defences.  But  that  defence  depends 
upon  whether  or  not  there  was  personal  service  within  the  territory.  No 
defence  competent  against  the  legality  of  the  citation  was  reserved,  and  if  the 
citation  was  legal,  then  the  defence  of  want  of  jurisdiction  £ei11s  to  the  ground. 
The  defender  is  barred  from  stating  that  the  petition  was  not  duly  executed. 

"  The  Sheriff-Substitute  has  therefore  repelled  the  plea  of  want  of  juris- 
diction on  the  ground,  shortly,  that  personal  citation  within  the  territory  is 
not  a  legal  solemnity,  but  may  be  waived  by  the  defender,  and  that  the 
defender  authorized  his  agent  to  make  such  a  waiver  in  this  case. 

"  It  is  unnecessary  to  consider  the  aiguments  founded  upon  the  jurisdiction 
exercised  by  the  Supreme  Courts  over  Scotch  landed  proprietors  resident 
abroad,  because  that  ground  of  jurisdiction  has  not  been  extended  to  the 
Sheriff  Court  in  any  decision  so  far  as  known  to  the  Sheriff-Su^titute. 

"  It  is  satisfactory,  however,  to  be  able  to  decide  that  a  tenant  is  not  pre- 
cluded from  enforcing  the  provisions  of  his  lease  against  his  landlord  in  the 
Sheriff  Court  of  the  county  where  the  farm  is  situated,  because  his  landlord 
has  his  residence  in  another  part  of  Scotland  or  has  no  Ax&di  residence  at  all. 

'<  The  Sheriff-Substitute  has  repelled  the  plea  of  mora  stated  by  the  defender, 
and  reserved  a  number  of  other  defences,  including  the  plea  of  acquiescence 
and  compensation,  until  the  whole  circumstances  shall  have  been  ascertained 
in  a  proof.  He  thinks  it  right,  however,  to  say  that  he  will  exclude  any  proof 
of  the  damages  said  to  be  due  to  the  defender's  failure  to  put  the  offices  into 
tenantable  condition,  because  he  thinks  that  the  pursuer  is  oarred  from  taking 
that  objection  by  his  acceptance  of  these  as  sufficient  when  he  signed  the 
lease.  J.  R  B." 

The  defender  appealed  to  the  Sheriff,  before  whom  the  case  was  debated 
by  counsel,  after  which  the  following  interlocutor  was  pronounced : — 

"  Edinburgh,  lUh  December  1881. — The  Sheriff  having  resumed  considera- 
tion of  the  cause.  Sustains  the  fifth  plea  in  law  for  the  defender :  Quoad  uUra 
adheres  to  the  interlocutor  of  the  Sheriff-Substitute  dated  18th  October,  and 
remits  the  cause  for  further  procedure,  reserving  expenses,    W.  £.  Qloag. 

"  Note, — ^At  the  debate  in  the  appeal  counsel  for  the  defender  maintained — 
(1)  that  his  first  plea,  challenging  the  jurisdiction  of  the  Court,  should  be  sus- 
tained, and  that  the  action  should  on  that  account  be  dismissed ;  and  (2)  if 
that  plea  were  not  sustained,  that  liis  fifth  plea,  to  the  effect  that  the  pursuer 
is  not  entitled  to  claim  damage  on  the  ground  that,  as  he  avers,  the  farm 
buildings  were  not  in  good  and  tenantable  condition.  The  Sheriff  has  formed 
an  opinion  adverse  to  the  defender's  contention  as  to  the  first  plea,  but  in 
accordance  with  it  as  to  the  fifth  plea.    But  he  thinks  it  proper  to  observe  that 
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in  anstatning  the  fifth  plea,  he  does  so  on  the  undentanding  that  it  has  no 
referenee  to  the  cattle-shed.  It  is  still  open  to  the  pursuer  to  claim  damages 
as  acGonnt  of  the  defender's  alleged  failure  to  erect  a  new  cattle-shed.  Whether 
he  can  prevail  in  that  claim  will  of  course  depend  on  the  proof. 

"The  question  raised  by  the  first  plea  appears  to  the  Sheriff  to  be  of  no 
ooosequence  to  either  party. 

"  The  defender  was,  however,  entitled  to  state  it  and  have  it  decided  ;  and 
it  certainly  appears  to  the  Sheriff  to  be  or  to  involve  a  question  of  novelty, 
and  of  no  little  difficulty. 

''The  circumstances  under  which  it  is  raised  are  these.  The  action  is  an 
action  of  damages  for  breach  of  a  contract  of  lease.  It  might,  perhaps,  be 
difficult  to.  hold  that  the  claim  in  respect  of  the  defective  state  of  the  farm 
boildiogs  is  a  claim  for  damages  for  breach  of  the  contract  of  lease,  because 
the  lease  contains  no  stipulation  on  the  subject  in  favour  of  the  pursuer.  But 
as  the  Sheriff  has  come  to  the  conclusion  that  that  claim  cannot  be  sustained, 
it  may  be  left  out  of  account,  and  the  action  may  be  considered  as  an  action 
of  damages  for  failure  to  erect  the  cattle-shed,  and  to  that  extent  it  is  nothing 
but  an  action  of  damages  for  breach  of  the  contract  of  lease. 

'*Tbe  farm  let  by  the  lease  belongs  to  the  defender,  and  is  situated  in 
Stirlingshire.  The  lease  was  signed  by  both  parties  in  Stirlingshire.  The 
kcui  contractus  is  the  same  as  the  locua  solutionis  contractus,  and  is  in  the 
county  of  Stirling. 

"  It  is  averred  by  the  defender  that  he  is  resident  and  domiciled  in  Renfrew- 
shire. This  is  not  admitted  on  record,  and  the  pursuer  avers  that  the  defender 
occupied  a  lodge  in  the  county  of  Stirling.  The  Sheriff  is,  however, 
satisW  from  what  was  said  at  the  debate  that  me  defender's  statement  is  true. 
Although  it  may  be  that  his  plea  could  in  no  view  be  sustained  without  some 
inquiiy  or  admission  by  the  pursuer. 

"The  defender  has  not  been  cited  in  this  action  at  all,  but  this  minute  by 
hifl  agent  has  been  appended  to  the  summons : '  Qreenock,  9th  July  1881. — As 
authorized  by  the  defender,  Michael  Hugh  Shaw-Stewart,  I  hold  the  fore- 
going petition  to  be  duly  executed  against  him  under  reservation  of  all 


''The  authori^  of  the  defender's  agent  to  append  this  docquet  has  not  been 
questioned.  It  is  of  the  same  effect  as  if  it  nad  been  written  and  signed  by 
the  defender. 

"These  appear  to  be  the  sole  elements  for  decision  of  the  question  whether 
the  defender  is  subject  to  the  jurisdiction  of  the  Court 

''There  is  not  authority  for  holding  that  jurisdiction  in  a  Sheriff  Court  can 
be  rested  on  the  defender's  ownership  of  heritable  property  within  the  sheriff- 
dom.   M^Bay  v.  Knight  (22nd  November  1879,  7  R.  255)  implies  the  contrary. 

"There  may  no  doubt  be  jurisdiction  in  a  Sheriff  Court  rations  rei  sites; 
and  £rddne  (i.  2,  17),  when  treating  of  that  ground  of  jurisdiction,  specially 
adverts  to  the  case  of  a  defender  wnose  domicile  is  not  within  the  territory, 
sued  before  an  inferior  Court  rations  rei  sites.  But  in  this  case  the  Sheriff 
doubts  whether  the  jurisdiction  of  the  Court  can  be  safely  rested  on  that 
ground ;  for  the  action,  though  doubtless  connected  with  the  farm  of  which 
the  pursuer  was  tenant,  is  not  an  action  which  directly  relates  to  it 

"The  Sheriff-Substitute,  however,  has  sustained  his  jurisdiction  because  the 
conttact  libelled  was  entered  into  and  intended  to  be  fulfilled  in  Stirlingshire ; 
and  the  Sheriff  concurs  in  that  opinion. 

"  Up  to  a  certain  point  the  law  is  clear  and  the  case  presented  no  difficulty. 

"Nothing  is  better  settled  as  a  rule  of  general  jurisprudence  than  that  the 
tribunalB  of  a  country  where  a  contract  is  to  be  performed  have  jurisdiction  to 
enforce  it,  provided  the  party  called  as  defender  to  the  action  or  ])roceeding  is  for 
the  time,  however  temporarily,  within  the  county  (per  Lord  Justice-Clerk  inglis 
in  Sindair  v.  Smiih,  17th  July  I860, 22  D.  1475).  In  that  case  the  jurisdiction 
of  the  Court  of  Session  to  entertain  an  action  of  damages  for  breach  of  a 
promise  of  marriage  said  to  have  been  given  in  Scotland  was  sustained 
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againBt  a  defender  resident  in  England,  but  personally  cited  when  in  Scot- 
land. The  defender  was,  it  is  true,  a  Scotsman  by  origin.  But  the  case  was 
decided  independently  of  that  specialty,  and  is  a  clear  afi&rmance  of  the 
principle  of  jurisdiction  ratume  cofUrctctuB  when  there  has  been  personal 
citation  in  Scotland. 

"  In  Pirie  v.  Wardm  (20th  February  1867, 5  Maci)h.  497)  this  principle  was 
applied  in  an  action  brought  in  a  Sheriff  Court  against  a  foreigner  to  enforce 
implement  of  a  contract,  or  to  recover  damages  &iling  implement,  where  the 

Slace  of  fulfilment  of  the  contract  was  in  the  sheriffdom,  and  where  the 
efender  was  personally  cited  there.  In  that  case  the  Lord  Justice-Clerk 
(Inglis)  put  the  following  illustration :  '  Suppose  a  man  domiciled  in  East 
Lothian  makes  a  contract  to  deliver  com  in  Midlothian,  and  is  cited  in  the 
latter  county  to  answer  to  an  action  for  breach  of  the  contract,  he  would,  I 
l^nk,  be  amenable  to  the  jurisdiction  of  the  Sheriff  of  Midlothian.' 

"In  like  manner  in  Kermick  v.  Watson  (7th  July  1871,  9  Macph.  984)  the 

I'uiisdiction  of  a  Sheriff  to  try  an  action  of  damages  for  slander  uttered  within 
lis  jurisdiction  was  sustained  where  the  defender  was  personally  cited  within 
the  juris<liction. 

'*  In  all  these  cases  there  was  personal ''citation  within  the  territory.  But 
they  do  not  decide  that  it  is  essential  or'^hat  without  it  there  would  not 
have  been  jurisdiction.  But  in  the  case  of  Wylie  v.  Laye  (11th  July  1834, 12 
S.  D.  927),  where  the  action  was  a  declarator  of  marriage  said  to  have  been  con- 
tracted in  Scotland,  it  was  found  that  the  Court  had  no  jurisdiction  because 
the  defender  was  resident  and  domiciled  in  England,  and  had  not  been  cited 
personally  in  Scotland,  but  only  edictally. 

"  It  is  thought  that  if  he  had  been  cited  in  Scotland  the  jurisdiction  would 
have  been  sustained. 

"That  was  a  decision  by  the  whole  Court,  and  is  of  great  authority,  and 
it  may  be  held  to  have  decided  that  jurisdiction  cannot  be  founded  in  the 
Court  of  Session  rations  contractus  against  a  foreigner  without  personal  citation 
in  Scotland. 

''  It  has  not,  however,  been  decided,  so  far  as  the  Sheriff  is  aware,  that  in 
a  parallel  case  personal  citation  within  a  sheriffdom  is  necessary  to  found 
jurisdiction  rations  contractus  over  a  defender  not  resident  in  the  sheriffdom, 
although  the  Sheriff  is  not  aware  of  any  case  in  which  jurisdiction  ratione 
contractus  has  been  sustained  without  personal  citation  within  the  territory. 

"The  Sheriff-Substitute  has  so  interpreted  the  minute  by  the  defender's 
agent  holding  the  petition  to  be  '  duly  executed '  as  to  avoid  that  question. 
He  reads  that  minute  as  importing  a  concession  that  the  ^tition  is  to  be  held 
as  effectually  executed  in  such  a  manner  as  will  support  jurisdiction  ;  so  that 
assuming  it  to  be  theoretically  essential  that  citation  shoula  be  personal  within 
the  sheriffdom,  he  regards  it  as  conceded  that  the  case  should  be  taken  as  il' 
the  defender  had  been  cited  in  that  manner,  and  in  truth  it  may  not  unfairly  be 
said  that  unless  the  minute  means  as  much  as  that,  it  is  less  a  concession  than 
a  jest,  if  it  be  true  that  personal  citation  in  the  sheriffdom  is  essential.  But 
on  the  other  hand  this  interpretation  of  the  minute  ascribes  to  it  a  meaning 
which  its  words  do  not  necessarily  nor  very  easily  bear,  and  which  the  defender 
decidedly  disclaims. 

"  It  tiuly  assumes  that  the  defender  meant  to  admit  jurisdiction,  when  the 
ffrst  thing  he  does  ii^  the  case  is  to  deny  it. 

"  It  certainly  seems  to  involve  the  defender,  in  respect  of  his  own  concession, 
in  consequences  which  he  cannot  be  held  to  have  contemplated. 

"  The  Sheriff  has  great  doubt  whether  a  jud^ent  sustaining  the  jurisdiction 
can  safely  be  vested  on  this  interpretation  ot  the  minute  ;  and  he  is,  on  the 
whole,  inclined  to  read  it  as  meaning  no  more  that  what  is  generally  meant 
when  service  is  accepted,  namely,  that  the  defender  agrees  to  dispense  with 
the  formality  of  sending  a  messenger  to  serve  the  summons  ;  and  he  holds  the 
summons  to  be  in  the  same  position  as  if  it  had  been  executed  against  the 
defender  in  Renfrewshire  either  personally  or  at  his  dwelling-place.    Such  an 
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interpretation  satisfies  the  words  of  the  minate,  and  the  Sheriff  cannot  see 
any  Bufficient  warrant  for  stretching  their  meaning  farther. 

'*In  this  case,  therefore,  in  the  opinion  of  the  Sheriff,  the  element  of 
permnal  citation  within  the  sheriffdom  is  awanting.  The  Sheriff  has,  how- 
ever, come  to  the  conclusion  that  citation  in  Renfrewshire  (which  the  minute 
mnst  he  held  to  admit)  is  equivalent  to  citation  in  the  sheriffdom. 

**  Citation  is  the  act  of  a  judge  in  the  exercise  of  jurisdiction,  and  implies 
it,  and  it  is  therefore  hard  to  see  now  it  can  possihly  create  it. 

"  If  Uiere  be  not  jurisdiction  to  determine  a  cause  duly  brought  before  the 
Court,  personal  citation  certainly  will  not  confer  it.  It  may  no  doubt  be 
necessary  to  extricate  iurisdiction.  For,  to  use  the  language  of  Erskine, '  juris- 
diction cannot  have  the  least  operation  when  both  the  pei'son  and  estate  of  the 
defender  are  withdrawn  from  tne  judge's  power '  (i.  2,  20). 

^  In  Uie  case  of  SincUUr  v.  Smith  the  Lord  Justice-Clerk  (Inglis)  points  out 
that  it  was  of  no  consequence  that  the  service  should  be  personal,  except  that 
peiBonal  service  was  the  only  effectual  service  possible  in  the  circumstances  of 
that  case,  in  which  a  foreigner  was  cited  to  appear  before  the  Court  of  Session. 
In  truth  it  is  power  over  the  defender  arising  from  his  presence  in  the 
territory,  and  not  any  technical  Yohnality,  which  is  the  thing  which  is  essen- 
tial If  the  defender  in  Sinctitir  v.  Smith  could  have  been  validly  and 
effectually  cited  otherwise,  pei^hal  citation  would  not  have  been  essential. 

^  It  is  advisable  to  keep  m  view  what  citation  originally  was,  and  what  in 
theoiy  it  still  is.  This  is  very  clearly  explained  by  Lord  Stair,  who  says  that 
the  word  citation  is  derived  a  citando  because  it  hastens  the  defender's  appear- 
ance, and  he  refers  to  the  ancient  Roman  way  of  citing,  when  a  com^ainer 
bioi^t  his  opponent  before  the  Court  by  bare  force,  a  course  which,  he  says, 
*hath  been  long  since  set  aside  as  being  apt  to  beget  breaches  of  the  peace, 
and  in  place  tiiereof,  summons  by  apparitors  have  succeeded,  wherein  there 
must  be  some  certification,  which  may  rather  induce  the  person  summoned  to 
appear  than  to  fall  under  these  just  penal  consequences  by  their  contumacy ' 
(Stair,  iv.  3, 27).  % 

''To  a  similar  effect  Lord  Cowan  in  Sinclair  v.  Smdth  (22  D.  1484)  said, 
'Did  the  forms  of  judicial  p^cedure  permit  of  the  injured  partv  taking  the 
defieinlter  before  the  jud^  ohtorto  Alio,  no  obstacle  could  possinly  be  imagined 
to  exist  to  the  judge  givii)g  judgment- in  the  case.  But  in  truth  this  is  at  the 
bottom  of  the  whole  principle.  Citation  comes  in  the  room,  by  our  muni- 
cipal law,  of  actual  apprehension  of  the  defaulter.'  He  is  personally  appre- 
hoided  and  cited  to  compear  ;  judicial  procedure  has  commenced  against  nim  ; 
and  if  he  departs  after  that  from  the  territory  it  is  his  own  doing.  The  juris- 
diction of  the  judge  cannot  be  thereby  affected.  See  also  Kay  v.  Burnet,  7th 
Uarch  1780,  reported  in  Eraser's  <  Domestic  and  Personal  Relations,'  voL  i. 
6d5. 

"The  principle,  therefore,  applicable  to  such  questions  appears  to  be  clear. 
The  jud^  of  tne  territorv  where  a  contract  has  been  made  or  should  be  imple- 
mented IS  competent  to  determine  as  to  the  rights  arising  from  that  contract, 
but  he  has  no  power  unless  the  partv  be  present  or  has  estate  in  the  country. 
The  presence  of  the  party  confers  that  power  which  is  exercised  not  by  com- 
pelling his  immediate  presence,  but  by  giving  him  a  command  in  place  of  that 
oompulsioD,  which  command  he  is  under  an  obligation  to  obey. 

"  it  is  obvious  that  edictal  citation  cannot  come  in  place  of  actual  appre- 
hension. Beyond  the  country  it  is  of  no  validity,  and  can  impose  no  obhga- 
tion  on  a  foreigner  to  obey  it.  It  can  do  no  more  than  give  notice  to  3ie 
defender  of  the  nature  of  the  demand  made  against  him. 

"Hence  it  is  in  a  question  of  jurisdiction  of  no  effect,  and  neither  indicates 
nor  confers  any  power  on  the  Court  over  the  party ;  and  that  appears  to  have 
been  the  reason  why  the  objection  to  the  iurisdiction  of  the  Q)urt  was  sus- 
tained in  the  case  of  Wylie  v.  Laye,  and  for  tnat  reason  it  may  be  that  personal 
citation  in  the  territory  of  the  judge  is  an  essential  to  jurisdiction  rat%one  con- 
(rachu  over  a  foreigner.    Jurisdiction  founded  on  the  ownersliip  of  heritable 
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property  or  on  arrestment  juriididioniafundandoB  tama  depends  on  somewliat 
diflierent  principles 

« But  thongn  personal  citation  within  the  territory  may  be  a  recjuisite  to 
operative  jurisdiction  nUione  contractus  where  the  defender  is  domiciled  and 
resident  abroad,  the  question  remains.  Is  it  equally  essential  in  a  question  as  to 
the  jurisdiction  of  a  Sheriff  over  a  defender  resident  in  Scotland,  but  not  within 
the  territory  of  that  Sheriff  ?  The  Sheriff  is  of  opinion  that  it  is  not  equally 
essential.  Erskine  (L  2,  17),  in  treating  of  the  jurisdiction  of  an  inferior 
Court  ratione  rei  nto,  sars  that  the  pursuer  must  apply  for  letters  of  supple- 
ment from  the  Court  of  Session,  implying  of  course  that  in  the  case  there 
might  be  jurisdiction  without  personal  citation  within  the  territory. 

^*  It  is  not  now  necessary  to  obtain  letters  of  supplement  By  section  24  of 
the  Act  1  and  2  Vict.  c.  119,  it  is  provided  that  it  shall  be  competent  to 
cite  all  persons  within  Scotland  as  parties  in  any  action  in  any  Sheriff  Court, 
who  may  be  amenable  to  the  iurisdiction  of  such  Court  in  respect  of  such 
action, '  and  all  such  warrants  shall  have  the  same  force  and  effect  in  any  other 
sheriffdom  as  in  that  in  which  they  were  originally  issued,  the  same  being 
first  indorsed  by  the  Sheriff  Clerk  of  such  other  sheriffdom.'  Had  the 
defender  in  virtue  of  this  provision  of  the  statute  been  personally  in  Renfrew- 
shire, the  effect  would  have  been  the  same  as  if  he  had  been  jsersonally  cited 
in  Stirlingshire.  The  effect  of  personal  citation  in  Stirlingshire  would  have 
been  to  impose  on  the  defender  an  obligation  to  compear  in  the  Sheriff  Court 
at  Stirling  to  answer  to  this  cause.  Personal  citation  in  Renfrewshire  would 
have  put  him  under  the  like  obligation,  and  it  is  impossible  to  maintain  that 
service  at  his  dwelling-place  in  Renfrewshire  would  nave  had  any  different  or 
lesser  effect  than  personal  service  would  have  had. 

"  By  section  12  of  the  Act  39  and  40  Vict  c  70,  the  indorsation  of  the 
Sheriff  Clerk  of  the  sheriffdom  in  which  the  service  is  to  be  made  is  dispensed 
with.  The  effect  of  its  provision  otherwise  so  far  as  it  bears  on  this  question 
seems  much  the  same  as  that  of  the  former  statute. 

'*  On  the  whole,  the  Sheriff  is  of  opinion  that  due  citation,  personal  or  at 
the  defender's  dwelling-place  in  RenilTewshire,  would  have  imposed  on  the 
defender  the. obligation  to  compear  and  answer  to  the* cause  in  which  the 
Sheriff  has  jurisdiction  ratione  contractus,  and  as  the  defender  has  agreed  that 
the  case  is  to  be  dealt  with  as  if  there  had  been  such  citation,  Uie  Sheriff  is  of 
opinion  that  the  necessary  elements  to  found  jurisdiction  in  the  Sheriff  Court 
exist  In  that  view  the  words  '  reserving  all  defences.'  have  no  meaning  so 
far  as  the  question  is  concerned  ;  and  in  any  view  their  only  fair  meaning 
seems  to  be  that  all  defences  to  the  claim  are  reserved. 

'^  The  defender's  counsel  insisted  that  the  fifth  plea  should  be  sustained,  and 
the  Sheriff  sees  no  sufficient  answer  to  it ;  he  cannot  read  the  letter  of  the 
defender's  agent  as  qualifying  the  effect  of  the  lease  sif^ped  a  month  afterwaidF. 
Probably  the  Sheriff-Substitute  was  not  asked  to  sustain  this  plea,  because  die 
opinion  expressed  at  the  close  of  his  note  is  wholly  in  favour  of  it 

«W.RG." 

-4c(.— Dickson. Alt, — Robertson. 


SMALL  DEBT  COURT  OF  RENFREWSHIRE. 

Sheriff  Smith. 

HIOOINS  V.  DALOLEIBH  AND  ROBERTSON. 

Trustee  on  trust-estate — Arrestment — Furthooming,— The  facta  of  the  case  are 
as  follows:  On  29th  June  1881,  Francis  Higgins,  a  spirit  merchant  in 
Stockwell  Street,  Olascow,  obtained  decree  against  John  D.  Dalgleish,  gnx^, 
Qourock,  for  £3,  86.  60.  of  principal,  and  6&  4d.  of  expenses.  Mr.  Dalgleish 
was  then  in  difficulties,  ana  on  27th  July  executed  a  tmatHieed  in  favour  of 
Mr.  Nol  Robertson,  accountant,  in  Ghreenock.    Bohertaon  obtained  po^seaeiLon 
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of  Dalglenh's  estate,  and  on  the  llth  August  foUowing  an  arMSttnenl  was 
used  in  the  hands  of  Higgins,  who  afterwcurds  on  the  26th  August  raised  an 
action  of  forthconiing,  clauning  to  be  entitled,  in  virtue  of  his  arrestment,  to 
paTment  in  full  out  of  the  trust-funds.  Hignns  held  that  the  fands  really 
belonged  to  Daleleish,  and  ^at  the  trust-deed  could  not  prevent  him  from 
attachmg  them  by  diligence,  as  he  was  a  non-acceding  creditor.  Robertson 
defended  the  action,  and  admitted  that  he  was  possessed  at  the  date  of  the 
aiiestment  of  funds  more  than  sufficient  to  pay  his  claim  ;  but  contended  that 
these  fonds  were  held  by  him  under  the  trust-deed,  and  must  be  devoted  to 
the  special  purpose  of  distributing  equally  among  the  creditors  acceding  to  the 
trust-deed,  according  t^  their  respective  rights  and  interests.  The  case  was 
orgned  before  Sheriff  Smith  on  two  occasions,  and  by  him  taken  to  avizandum. 
Sheriff  Smith,  on  the  case  being  called,  said  Mr.  Brough,  the  Sheriff  Olerk, 
had  received  a  letter  which  threw  some  light  on  the  practice  in  Qlasgow.  This 
letter  was  from  the  Sheriff  Clerk,  and  it  appeared  from  it  that  the  Qlasgow 
])Tactice  was  the  same  as  the  Qreenock  practice,  both  of  them  differing  m>m 
that  of  Edinburgh.  The  question,  Mr.  Sellar  said,  had  been  raised  m  the 
Court  there  from  time  to  time  in  various  forms  for  many  years  past,  and  so  far 
Aa  be  Imew,  or  could  find,  the  Qlasgow  practice  agreed  mth  that  of  Qreenock. 
It  could  hardly  be  said  that  the  laws  ofthe  Council,  or  that  the  decided  cases 
were  on  tiie  same  line.  He  (the  Sheriff)  had  made  up  his  mind  before  seeing 
Mr.  Sellar's  letter — and  he  was  exceedingly  glad  that  Mr.  Sellar's  letter  con- 
firmed his  own — to  adhere  to  the  practice  that  had  prevailed  in  that  Court 
(luring  all  #}e  time  that  he  had  sat  there,  and,  he  believed,  during  years  before 
that  He  found  that  a  case  had  been  raised  some  five  years  ago,  when  judg- 
ment was  pronounced  in  the  same  way  as  he  was  ^oing  to  deal  with  the 
present  question.  After  stating  the  facts  of  the  case,  his  Lordship  said  that  the 
question  he  had  to  determine  was  whether  Mr.  Robertson,  having  the  where- 
withal to  pay  Higgins  when  the  arrestment  was  used  by  Higgins,  and  indeed 
having  still,  it  seemed,  the  wherewithal  to  pay  him,  was  bound  to  make  the 
sum  of  money  forUicoming  to  Higgins,  and  thereby  diminish  the  fund  which 
he  held  in  trust  for  the  creditors  under  the  trust-deed.  It  was  pleaded  for  the 
trustee  by  Mr.  Auld  that  the  recognised  procedure  in  this  Court  had  been  for 
many  years  to  give  no  effect  to  arrestments  used  in  such  a  cose  ;  and  it  was 
stated  that  that  was  the  practice  not  only  here  but  in  other  Sheriff  Courts.  It 
was  quite  plain  from  tne  letter  of  the  Sheriff  Clerk  of  Lanarkshire,  who 
was  a  man  peculiarly  well  qualified  to  instruct  them  on  the  procedure  that 
was  usual  and  proper  in  Sheriff  Courts — it  was  quite  plain  that  Mr.  Auld  had 
rightly  stated  what  was  the  practice  not  only  in  this  Court,  but  in  the 
Sheriff  Court  of  Lanarkshire,  and  in  the  great  city  of  Qlasgow  especially.  But 
it  was  pleaded  strenuously  and  ably  on  behalf  of  Higgins  by  Mr.  Shearer  that 
even  supposing  Mr.  Auld's  statement  of  the  law  was  recognised  here  and  in 
Lanarkshire  to  be  perfectly  true,  it  was  founded  on  a  mistaken  view  of  the  law, 
and  that  in  one  important  Sheriff  Court,  probably  the  Sheriff  Court  which 
after  Glaagow  was  the  most  important  Sheriff  Court  in  Scotland,  the  practice 
was  otherwise.  He  was  refen^  to  a  decision  by  Sheriff  Hamilton  of  £din- 
boigh  supporting  that  view,  and  Mr.  Shearer  handed  to  him  a  cuttins  from  a 
newspaper  bearing  out  a  judgment  of  Sheriff  Hamilton  exactly  on  &e  point 
now  disputed,  and  seeing  that  his  view  of  the  law  was  different  from  that 
entertained  here  and  in  Qlasgow,  he  thought  it  right  to  communicate  with 
Sheriff  Hamilton,  because  he  fancied  there  might  be  some  special  circum- 
stances affecting  the  decision.  Sheriff  Hamilton  m  answer  took  the  view  that 
the  Edinburgh  procedure,  which  was  directly  opposite  to  that  of  Qlasgow  and 
Greenock,  was  the  correct  procedure,  and  that  it  necessarily  followed  on  the 
decision  siven  in  the  case  of  Nichohon  and  Johnstone.  After  referring  to  this 
snd  another  decision  bearing  upon  the  point  in  dispute  in  this  case,  his  Lord- 
ship jnid  that  it  would  not  be  right  to  sanction  Mr.  Shearer's  argument,  because 
even' though  he  was  convinced  that  it  was  sound,  he  was  not  entitled,  especially 
in  the  Snudl  Debt  Court,  from  which  there  was  no  appeal,  to  decide  in  point 
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of  law  in  a  contrary  Beiue  to  the  unaltered  decision  of  the  Supreme  Court. 
He  came  to  the  conclusion  that  he  must  sustain  the  defences  stated  for  Mr. 
Eob^on,  and  grant  him  expenses. 
ile<.-^hearer. ^iltt.— Auld. 


ftoteB  of  (Bni)lt0h,  j^mentmt,  mtb  Colanml  CasstB* 

Municipal  Elbotion  Petition. — Practice^Interlomtoru  order-^Appeal — 
Mayor — Retpondmt — Condiict  of  returning  officer, — An  appeal  lies  from  an  order 
of  a  Divisional  Court  on  an  interlocutory  question  with  regard  to  a  municipal 
election  petition.— fliirmon  v.  Park  (App.)  60  Law  J.  Rep.  C.  P.  227. 

By  the  Corrupt  Practices  (Municipal  Elections)  Act,  1872  (35  and  36  Vict.  c. 
60),  8.  2,  "  Returning  officer  means  a  person  under  whatever  designation  pre- 
siding at  an  election.*' — Ibid. 

By  section  13,  sub-section  6,  "  Where  a  petition  complains  of  the  conduct  of 
a  returning  officer  he  shall  be  deemed  to  be  a  resjjondent." — Ibid. 

The  mayor  of  a  borough,  divided  into  wards,  decided,  under  38  and  39  Vict.  c. 
40,  s.  1,  sub-s.  3,  that  one  of  two  candidates  for  the  office  of  town  councillor 
for  one  of  the  wards  was  disqualified,  and  the  other  was  declared  to  be  elected. 
The  defeated  candidate  petitioned,  making  the  mayor  a  respondent  On 
application  to  strike  out  the  mayor's  name, — Held  (by  Lord  Selbome,  L.C., 
and  Brett,  L.J.),  that  the  mayor  was  not  returning  officer.  (Baggallay,  L.J., 
doubting.)  Held  (by  the  whole  Court),  that,  if  the  mayor  were  returning 
officer,  the  petition  questioning  his  decision  did  not  complain  of  his  conduct 
within  section  13,  sub-section  6,  and  therefore  he  was  wrongly  made  respon- 
dent   Decision  of  the  Common  Pleas  Division  reversed. — Ibid, 

Neglioenoe. — Horse  bolting  toithout  assignable  cause. — A  horse  being  driven 
in  a  public  thoroughfare,  suddenly,  and  from  no  apparent  or  assignable  cause, 
bolted,  and  notwithstanding  the  efforts  of  the  driver,  who  was  not  shown  to  be 
lackins  in  skill,  became  totally  unmanageable  and  caused  injury  to  plaintiff : 
— ir«W,  that  there  was  no  evidence  for  the  jury.  Hddy  further,  that  there 
was  no  evidence  of  negligence  for  the  juiy  arising  from  the  fact  that  the  horse 
cast  a  shoe  directly  after  he  bolted,  and  that  the  driver  did  not  call  out  or  give 
any  warning. — Hammick  v.  White  (11  Com.  B.  Rep.  N.  S.  588  ;  31  Law  J.  Rep. 
C.  P.  129)  confirmed.    Manzoni  v.  Douglas,  50  Law  J.  Rep.  C.  P.  289. 

Bottomry  Bond. — Communication — Maritime  law  and  law  of  the  flag. — 
Communication  when  possible  with  the  owners  of  a  ship  and  cargo  is  necessary 
to  the  validity  of  a  bottomry  bond,  and  this  principle  of  maritime  law  will  be 
enforced  when  a  bottomry  bond  is  sued  on  m  this  country,  even  though  by 
the  law  of  the  ship's  flag  non-communication  does  not  invalidate  a  bond. — The 
Qaetano  e  Maria,  51  Law  J.  Rep.  P.  D.  and  A.  7. 

Shiffino  Jjkw.— Charter-party— Construeiion'-** So  near  thereufUo  as  she  may 
safely  get**-— Block  in  dock  named  in  charter-party.— A  ship  was  chartered  to  pro- 
ceed to  **  London  Surrey  Commercial  Bocks  or  so  near  thereunto  as  she  may  safely 
get  and  lie  always  afloat."  On  arrival  outside  the  dock,  admittance  could  not  be 
obtained  owing  to  the  dock  being  already  full.  The  master  then  went  to  Deptfonl 
Buoys,  the  nearest  place  where  the  ship  could  lie  with  safety,  and  called  upon  the 
charterer  to  take  delivery  there.  On  the  charterer  refusing  to  do  so,  the  master 
discharged  the  goods  by  lighters  on  the  wharves  of  the  Surrey  Commercial  Docks. 
Li  an  action  by  the  shipowner  for  demurrage  and  charges, — Held,  firs^  that  the 
place  of  discharge  being  named  by  both  parties  in  the  cnarter-partjr,  neither  was 
bound  to  provide  for  the  admittance  of  the  ship  or  liable  for  its  exclusion ;  secondly, 
that  the  ship  had  not  completed  its  primary  contract  to  proceed  to  London  Surrey 
Commercial  Docks  by  merely  arriving  outside  the  dock  gates  ;  but,  thirdly,  that 
it  had  carried  out  the  alternative  contract  to  go  as  near  thereunto  as  it  could 
safely  get,  and  that  the  charterer  was  therefore  liable  for  demurrage. — Dakl  v. 
Nehoi^  Donkifi,  «{•  Co.  (H.  L.)  TO  Law  J.  Rep.  Ch.  411. 


THE 

JOURNAL  OF  JURISPRUDENCE. 


A  SKETCH  OF  THE  HISTOEY  OF  SCOTS  LAW. 

As  Address  (in  fart)  delivered  at  the  request  of  the  Members  of 
THE  Society  of  Scots  Law  in  the  University  of  Edinburgh,  by 
M.  J.  G.  Mackay,  Advocate. 

{Continued  from  page  129.) 

IV.  The  half-century  (1682-1732)  which  followed  the  first  pub- 
lication of  Stair's  Institutions  was  occupied  with  the  momentous 
changes  which  laid  the  foundation  of  the  modern  Constitution  of 
Scotland  as  of  England.  The  success  of  the  Bevolution  settled 
the  Crown  on  a  Protestant  dynasty,  and  limited  the  rights  of  the 
monarchy  by  fundamental  laws.  The  Parliaments  of  the  two 
kingdoms  at  last  united  imder  Anne,  an  object  which  had  been 
constantly  aimed  at  by  wise  statesmen  since  the  accession  of  James 
VI.  to  the  English  throne ;  but  the  Scottish  people,  though  their 
material  gains  were  enormous  through  their  subsequent  admission 
to  free-trade  with  England  and  her  colonies,  were  deeply  wounded 
in  their  pride  by  ceasing  to  have  an  independent  legislature,  and 
by  the  small  attention  paid  to  their  wishes  and  interests  in  the 
British  Parliament,  in  which  they  obtained  an  inadequate  represen- 
tation. The  Jacobite  rebellion  owed  its  strength  to  this  feeling 
as  mach  as  to  the  chivalrous  attachment  of  the  Highland  chiefs  and 
clans  to  the  fallen  race  of  their  ancient  kings.  It  would  be 
difBcnlt  to  say  whether  the  last  Stuarts  or  the  first  Guelfs  were  the 
least  worthy  representatives  of  the  rival  causes  of  Legitimacy  and 
Constitutional  Government,  but  the  brief  struggle  was  more  than 
a  personal  or  national  one,  and  the  quelling  of  the  Jacobite  risings 
Btrnck  the  final  blow  at  the  feudal  system  of  law,  and  established  a 
monarchy  limited  by  the  rights  of  the  people,  and  a  representative 
Pariiament  as  the  future  form  of  government  of  Great  Britain 

The  history  of  Scottish  law  during  this  period  is  mainly  relative 
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to  the  constitutional  changes,  and  in  so  far  as  they  concern  the 
settlement  of  the  form  of  government,  and  not  private  law,  they 
are  beyond  the  scope  of  this  sketch.  But  constitutional  changes 
which,  as  regards  Scotland,  transferred  the  supreme  legislative  and 
judicial  powers  to  new  bodies,  altered  the  form  and  jurisdiction  of 
the  Courts,  and  introduced  new  law,  chiefly  in  the  department 
called  by  English  lawyers  Crown  Law,  materially  aflfected  private 
rights,  and  cannot  be  passed  over  even  in  a  rapid  survey  of  the 
progress  of  the  law.  The  Revolution  Settlement  left  the  Parlia- 
ment and  judicatures  of  Scotland  unaltered,  but  the  Declaration  of 
the  Estates  of  Scotland  concerning  the  Claim  of  Eight,  and  offer  of 
the  crown  to  the  King  and  Queen  of  England,  enunciated  some 
important  principles  relative  to  the  administration  of  the  law 
rendered  necessary  by  the  conduct  of  the  two  last  kings,  and  which, 
by  the  acceptance  of  that  offer,  became  henceforth  established 

1)rinciples  of  the  law  of  Scotland.  It  was  declared  that  the  sending 
etters  to  Courts  of  justice  ordaining  the  judges  to  stop  or  desist 
from  determining  causes,  or  ordaining  them  how  to  proceed  in 
causes  depending  before  them,  and  the  changing  of  the  nature  of 
tlie  judges*  gifts  ad  vitam  aut  ctdpam  into  commissions  durante 
bene  placito,  are  contrary  to  law,  and  that  it  was  the  right  and 
privilege  of  the  subjects  to  protest  for  remeid  of  law  to  the  king 
and  Parliament  against  sentences  pronounced  by  the  Lords  of 
Session^  providing  the  same  do  not  stop  execution  of  these 
sentences. 

Thus  the  independence  of  the  judges,  so  necessary  in  a  country 
where  their  appointment  has  been  generally  due  to  political 
reasons,  and  the  right  of  appeal  to  Parliament,  for  which  the  Scottish 
Bar  had  made  so  gallant  a  struggle  at  the  time  of  the  secession  of 
the  advocates,  and  which  was  a  safeguard  against  the  arbitrary 
power  of  the  Court  of  Session  of  which  Buchanan  had  complained, 
were  placed  on  a  sound  basis. 

The  other  alterations  made  in  the  law  between  the  Sevolution 
and  the  Union  were  not  many  in  number,  but  some  of  them  were 
of  considerable  value.  The  preference  of  real  rights  was  again 
declared  to  depend  on  the  date  of  the  registration  of  sasines,^  and 
the  Register  of  Sasines  and  other  registers  which  affected  such 
rights  were  of  new  regulated.^ 

The  Court  of  Session  was  henceforth  to  advise  all  causes  with 
open  doors'  unless  in  special  cases ;  an  enactment  by  which  the 
publicity  of  legal  procedure,  as  contrasted  with  the  Inquisitorial 
system  of  the  Ecclesiastical  and  Continental  Courts,  was  secured. 

The  bankruptcy  law  was  further  developed  in  the  direction 
already  commenced  by  the  statute  of  1621,  by  the  Act  of  1696, 
which  defined  the  facts  constituting  notour  bankruptcy.^ 

The  right  of  a  father  to  nominate  tutors  and  coiators  to  his 

'  1693,  c.  2a.  >  1693,0.83.  '1693,0.42.  «  1696,  c  5. 
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minor  children  was  established,^  and  tutors  and  curators  were  pro- 
tected from  undue  challenge  of  their  accounts  by  the  introduction 
of  the  decennial  prescription  after  the  majority  of  their  wards.^ 
The  dangerous  practice  of  subscribing  bonds  and  deeds  blank  in 
the  name  of  the  creditor  was  prevented  by  declaring  them  nulL^ 

The  progress  of  commerce  was  marked  by  the  Act  which  gave 
inland  bilk*  the  same  privilege  as  to  execution  already  conferred 
on  foreign  bills  of  exchange.* 

And  finally,  one  statute,  which,  although  it  passes  beyond  the 
immediate  subject  of  this  essay,  is  too  important  to  be  passed  over, 
gave  to  Scotchmen,  unfortunately  in  a  complicated  form,  the  benefits 
of  the  Habeas  Corpus  Act,  preventing  wrongous  imprisonment  and 
undue  delays  in  trial  by  regulating  the  amount  of  bail  and  allowing 
any  prisoner  not  admitted  to  bail  to  force  on  his  trial  within  a 
comparatively  short  period  by  the  process  called  running  letters.* 

The  Union  had  a  much  more  considerable  and  direct  influence  on 
the  future  of  Scottish  jurisprudence  than  the  Revolution  Settlement. 
Although  it  was  agreed  as  one  of  the  general  principles  of  the 
Treaty  of  Union  that  Scotland  was  to  retain  her  laws,  the  treaty, 
as  finally  adjusted  and  ratified  by  Acts  of  the  Parliaments  of 
both  kingdoms,  made  wide  exceptions  from  this  principle.  The 
revenue  laws  of  England  relating  to  Trade,  Customs,  and  Excise 
became  in  future  applicable  to  Scotland;  and  while  all  other 
Scottish  laws  were  continued,  it  was  declared  that  they  were  to  be 
alterable  by  the  Parliament  of  Great  Britain,  with  this  distinction, 
that  those  relating  to  public  rights  were  to  be  alterable  absolutely, 
but  those  relating  to  private  rights  only  for  the  evident  utility  of 
the  subjects  in  Scotland.' 

The  Courts  of  Session  and  Justiciary  were  to  continue  in  all 
time  coming  within  Scotland  as  then  existing,  but  to  be  subject  to 
such  alterations  as  might  be  necessary  for  the  better  administration 
of  justice  by  the  Parliament  of  Great  Britain.  On  this  article 
Defoe  observes  in  his  semi-oflicial  account  of  the  Union:  "The 
College  of  Justice  with  the  Court  of  Justiciary  are  here  eflfectually 
established  and  confirmed,  and  their  being  and  constitution  cannot 
be  touched,  no,  not  by  Parliament  They  are  indeed  to  submit  to 
regulations,  and  it  cannot  but  be  reasonable  it  should  be  so,  but 
none  of  these  relations  can  affect  them  as  a  Court."' 

The  Admiralty  jurisdiction  was  in  future  to  be  under  the  Lord 
High  Admiral  of  Great  Britain,  but  the  Scottish  Court  of  Admiralty 
was  to  continue  always  for  the  determination  of  maritime  causes 
relating  to  private  rights  in  Scotland,  subject  in  like  manner  as 
the  Courts  of  Session  and  Justiciary  to  regulations  by  the  British 
Parliament  The  existing  Court  of  Exchequer  was  to  continue,  but 
only  until  a  new  one  was  settled  by  Parliament    All  inferior  Courts 

*  1696,  c.  8.  «  1696,  c.  9.  »  1696,  c.  25. 

♦  1696,  c.  38.  »  1681,  c.  36.  •  1701,  c.  6. 
^  1706,  c.  7,  aec.  la               '  Defoe  on  the  Union,  p.  165. 
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in  Scotland  were  to  continue  subordinate  to  the  Scottish  Supreme 
Courts,  but  were  otherwise  to  be  subject  to  alterations  by  Parliament 

It  was  expressly  declared  that  no  causes  in  Scotland  were  to 
go  to  any  Court  in  Westminster  Hall,  a  provision  that  has  been 
recently  infringed  both  in  spirit  and  in  letter  by  the  rules  of  the 
English  judges,  so  largely  taken  advantage  of,  to  serve  persons  out 
of  the  jurisdiction  with  the  process  of  their  Courts. 

Shortly  after  the  Union  a  Court  of  Exchequer  on  the  English 
model,  with  English  forms  of  procedure  and  an  English  judicial 
nomenclature,  was  established  in  Edinburgh.^ 

The  English  law  of  treason  was  also  introduced  into  Scotland,^ 
a  provision  which  ought  to  have  been  beneficial,  as  the  Scottish 
treason  law  was  arbitrary  and  vague,  had  not  the  English  judges  of 
the  Georgian  era  unfortunately  introduced  the  dangerous  doctrine 
of  constructive  treason  by  a  forced  and  extensive  construction  of 
the  statute  of  Edward  III.  Three  years  after  the  Union  it  was 
decided  that  an  appeal  lay  from  the  final  judgments  of  the  Court  of 
Session  to  the  British  House  of  Lords.  The  right  of  appeal  to  Parlia- 
ment had  been  one  of  the  leading  articles  of  the  Scottish  Declara- 
tion and  Claim  of  Sight  after  the  Revolution,  and  could  not  be  lost 
because  the  Parliament  now  sat  in  London  instead  of  Edinburgh. 

The  effect  of  these  changes  both  in  their  immediate  and  ultimate 
consequences  upon  Scottish  jurisprudence  was  inevitable  and  enor- 
mous. A  certain  amount  of  English  law  being  introduced  into  the 
practice  of  two  Scottish  Courts,  and  Scottish  cases  being  appealed 
to  the  House  of  Lords,  Scottish  lawyers  and  judges  could  not  treat 
English  law  as  a  wholly  foreign  system,  though  they  sometimes 
unwisely  pretended  to  do  so.  Scotchmen,  both  lawyers  and  others, 
when  members  of  the  British  Parliament,  became  acquainted  with 
the  general  outlines  of  English  law.  Scottish  traders,  as  the  freedom 
of  trade  began  to  make  its  advantages  felt,  found  there  were  great 
drawbacks  in  the  diversity  of  the  laws  north  and  south  of  the 
Tweed.  English  Chancellors  and  Law  Lords,  though  protesting  that 
they  administered  Scottish  law  only  in  Scottish  appeals,  often  pro- 
ceeded to  show  that  the  Scottish  law  was  the  same  as  the  English, 
or  if  that  were  impossible,  even  by  the  subtlest  modes  of  judicial 
self-deception,  they  condemned  Scottish  law  forms  and  terms  as 
barbarous,  and  with  more  justice  Scottish  procedure  as  dilatory. 
After  a  decent  interval  the  Legislature  discovered  that  the  words 
"  always  "  and  "  in  all  time  coming  "  in  the  Act  of  Union  meant 
only  as  long  as  they  chose,  and  the  evident  utility  of  Scottish 
subjects  the  vote  of  a  majority  in  the  British  Parliament  The  best 
defence  of  this  view  was  that  it  is  scarcely  possible,  and  if  possible 
it  would  not  be  expedient,  to  bind  for  ever  by  any  words  the 
supreme  power  in  the  State,  and  that  the  changes  made  were  for 
the  most  part,  even  when  not  relished  at  the  time,  afterwards 
acquiesced  in  by  the  people  of  Scotland.  A  very  gradual  and  subtle, 
*  6  Anne,  c.  53.  *  7  Aiine,  c  23. 
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but  not  the  less  certain  and  on  the  whole  beneficial,  assimilation 
of  the  laws  of  the  two  countries  began  to  take  place.  It  was  a 
considerable  time,  however,  before  this  tendency  to  assimilation 
became  visible ;  for  Scotland,  though  now  united  under  one  Crown 
and  represented  in  the  same  Parliament,  during  the  eighteenth 
century  still  continued  to  be  a  distinct  country  from  England, 
with  its  separate  manners  and  customs,  and  even  till  towards 
its  close  a  separate,  though  not  widely  separate,  dialect. 

Tbe  British  Parliament  did  not  at  first  attempt  to  make  any 
important  changes  in  the  judicatures  and  law  of  Scotland,  in 
exercise  of  the  powers  of  regulation  conferred  upon  it  by  the 
Union.  The  failure  of  the  Rebellion  in  1715  gave  the  oppor- 
tunity for  the  only  alterations  of  suflftcient  consequence  during 
this  period  to  be  noticed  in  such  a  sketch  as  the  present.  The 
personal  services  of  the  feudal  vassals,  which,  under  the  signi- 
ficant names  of  hosting,  hunting,  watching,  and  warding,  had  been 
one  of  the  principal  means  of  carrying  on  the  Eebellion,  were  abol- 
ished or  commuted  for  money  payments.*  But  the  heritable  rights 
of  jurisdiction,  which  in  Scotland,  as  on  the  continent  of  Europe, 
bad  existed  to  an  extent  unknown  in  England,  were  still  preserved. 
Another  relic  of  the  old  feudal  form  of  government — ^the  institution 
of  Extraordinary  Lords  in  the  Supreme  Civil  Court — was  also  swept 
away. 

The  Institut-es  of  Lord  Bankton  may  be  taken  as  representative 
of  the  law  of  Scotland  during  this  period ;  for  though  not  published 
till  1751,  they  describe  the  state  of  its  jurisprudence  as  it  had  been 
famiUar  to  a  lawyer  who  began  to  practise  in  1708.  This  elaborate 
and  comprehensive  work  has  now  ceased  to  have  much  value 
except  as  an  historical  memorial.  It  has  been  crushed  between  the 
greatly  superior  treatises  of  the  more  philosophical  Stair  and  the 
more  practical  Erskine.  While  attempting  to  improve  on  Stair, 
Bankton  is  destitute  of  the  profound  learning  and  clear  method 
of  the  older  lawyer.  His  work  is  the  product  of  a  period  when 
Scottish  law  had  lost  its  native  energy,  and  had  not  yet  acquired 
the  new  force  which  contact  with  English  jurisprudence  was  to 
give  it  Even  in  that  which  is  the  most  original  part  of  his  Insti- 
tutes, the  parallel  between  Scottish  and  English  law,  his  knowledge 
of  the  latter  was  not  sufficient  to  make  the  comparison  really 
instructive.  Still  he  deserves  credit  for  the  absence  of  prejudice 
which  led  him  in  the  middle  of  the  eighteenth  century  to  enunciate 
a  proposition  which  ought  to  have  been  self-evident,  but  is  even  in 
the  present  day  sometimes  reluctantly  acknowledged,  "  that  since 
the  union  of  the  two  kingdoms  there  is  such  intercourse  between 
the  subjects  of  South  and  North  Britain  that  it  must  be  of  great 
moment  that  the  laws  of  both  be  generally  understood,  and  their 
agreement  and  diversity  attended  to,  so  that  people  in  their  corre- 
spondence may  regulate  themselves  accordingly." 
*  1  Geo.  I.  St.  2,  c.  54. 
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It  was  a  sign  of  the  advance  of  the  mercantile  law  that  Bankton 
treats  of  bills  and  several  other  common  mercantile  contracts  of 
modem  times  in  separate  titles,  while  Stair  had  given  them  only  a 
passing  notice  in  dealing  with  the  forms  of  contract  known  to  the 
Soman  law,  which,  though  their  principles  underlie  these  as  all 
other  contracts,  are  very  far  from  sufficient  for  explaining  the  prac- 
tical operation  of  the  new  instruments  under  which  the  business 
of  modern  trade  and  commerce  are  to  so  large  an  extent  carried 
on. 

It  was  during  this  period  that  the  commencement  was  made  of 
University  education  in  law  by  the  institution  of  the  Chairs  of  Civil, 
Public,  and  Scots  Law  in  the  University  of  Edinburgh,  so  that  stu- 
dents of  law  who  desired  to  found  their  practice  on  intelligent  study 
had  no  longer  necessarily  to  resort  to  the  Continental  universities. 
It  was  unfortunate  that  English  law  was  not  then,  and  has  not  even 
yet  been  introduced  into  the  curriculum  of  the  Faculty  of  Law.  It 
would  have  proved  a  powerful  adjunct  towards  a  rational  and  well- 
considered  assimilation  of  the  laws  of  the  two  countries,  which  has 
been  carried  on  by  the  haphazard  method  of  particular  cases  reaching 
the  House  of  Lords  on  appeal,  and  the  too  often  ignorant  experiments 
of  Scottish  members  of  Parliament  in  fragmentary  legislation. 

V.  The  next  period  of  our  legal  history  (1732-82)  carries  us  over 
the  final  suppression  of  the  Jacobite  Eebellion  to  the  eve  of  the 
French  Revolution,  by  which  all  Europe  was  taught  in  a  tragic 
example  the  danger  of  attempting  to  maintain  beyond  its  term, 
and  in  spite  of  growing  abuses,  an  obsolete  system  of  government 
incompatible  with  the  new  and  freer  relations  of  modern  society. 

A  memorial  of  the  close  of  the  struggle  between  hereditary  right 
and  constitutional  monarchy  in  Britain  is  contained  in  our  Scot- 
tish law  in  the  Act  by  which  heritable  jurisdictions  were  at  last 
abolished. 

No  Scottish  monarch  had  been  powerful  enough  to  suppress  this 
parody  of  justice.  Even  at  the  Union  these  jurisdictions  had  been 
recognised  as  rights  of  property,  and  they  had  escaped  unscathed 
in  1715,  but  they  were  now  by  a  wise  policy  brought  up.  Their 
effect  had  been  to  exclude  the  powers  of  the  King's  Courts  and  the 
impartial  administration  of  justice  throughout  large  districts  of 
Scotland  both  in  civil  and  criminal  law  to  a  variable  extent,  accord- 
ing to  the  measure  of  the  grants  of  Regality  or  Barony ;  so  that 
an  apparent  paradox  has  a  certain  amount  of  tnith,  that  Scotland 
never  possessed  one  law  until  it  had  ceased  to  be  an  independent 
State.  The  military  or  proper  feudal  tenure  of  wardholding  was 
converted  into  blench  if  held  of  the  Crown,  or  feu  if  held  of  a  sub- 
ject, but  a  simulacrum  of  the  feudal  system  was  retained  in  Scottish 
conveyancing,  which  was  long  cherished  by  our  lawyers  with  a 
tenacity  almost  equal  to  that  of  the  feudalists  of  the  middle  ages. 
It  was  indeed  not  uncommon  within  recent  memory  to  hear  a  Scot- 
tish lawyer  spoken  of  as  a  distinguished  feudalist,  as  in  England 


A  SKETCH  OF  THE  HISTOET  OF  SCOTS  LAW.  231 

the  devotees  of  the  old  common  law  were  known  as  black-letter  law- 
yers. With  the  exception  of  the  Heritable  Jurisdictions  Act  very 
few  statutory  changes  were  made  in  Scottish  law  during  this  period. 
Parliament,  much  occupied  with  foreign  affairs,  was  still  reluctant 
to  engage  in  internal  legislation,  and  Scottish  law  was*  regarded 
by  it  as  a  Urra  incognita  into  which  it  was  dangerous  to  travel. 

There  were,  however,  a  few  urgent  reforms.  The  last  vestiges 
of  serfdom,  which  had  silently  vanished  from  the  law  of  England 
since  the  time  of  Elizabeth,  were  abolished  in  Scotland  by  the  Acts 
which  freed  colliers  and  salters  from  astriction  to  their  masters.^ 
The  fetters  of  the  Scottish  entail  were  relaxed  by  the  Montgomery 
Act,'  though  with  a  timid  hand,  so  as  to  allow  the  heir  in  pos- 
session, as  the  owner  for  the  time  was  called  by  an  anomalous  but 
not  inaccurate  phrase,  to  improve  the  estate.  Promissory  notes 
were  admitted  to  the  privileges  of  bills.' 

The  absence  of  new  legislation  left  a  large  amount  of  indepen- 
dent power  in  moulding  the  law  to  the  judges  of  the  Scottish 
Supreme  Court.  They  unfortunately  devoted  themselves  by  pre- 
ference to  the  development  of  a  highly-complex  system  of  feudal 
conveyancing,  to  the  comparative  neglect  of  mercantile  jurispru- 
dence, which  their  countryman  Mansfield  was  about  the  same 
time,  aided  by  the  practical  knowledge  of  mercantile  juries,  build- 
ing on  the  foundations  of  the  ancient  common  law  of  England 
into  a  singularly  complete  system,  for  the  purposes  of  the  race  into 
whose  hands  was  gradually  coming  a  great  part  of  the  commerce 
of  the  world.  But  the  decisions  of  the  Scottish  Courts,  though 
they  cannot  fairly  be  compared  with  those  of  the  best  English 
common  law  or  equity  judges  in  their  special  departments,  were 
such  as  no  Scotchman  need  be  ashamed  of ;  and  in  one  branch — 
that  of  international  law — an  absence  of  the  insular  prejudices  of 
the  English  Bench  and  Bar  preserved  it  from  falling  out  of  har- 
mony with  the  principles  established  by  the  jurists  of  the  Conti- 
nent, who  were  learned  in  the  law  of  nations. 

The  Court  of  Session,  under  the  presidency  of  Forbes  of  Cullo- 
den,  the  two  Dundases  of  Arniston,  and  Craigie  of  Glendoick,  who 
had  many  able  coadjutors,  of  whom  Kames  and  Hailes,  Mon- 
hoddo  and  Braxfield,  are  the  best  known  names,  was  the  most 
powerful  agent  in  the  progress  of  Scottish  jurisprudence.  Their 
effect  is  seen  in  the  Principles  of  Erskine,  published  in  1754, 
and  his  Institutes,  published  after  his  death  in  1768. 

These  works  exhibit  the  law  in  a  form  very  materially  altered 
from  its  condition  as  described  at  the  close  of  the  last  century  by 
Stair.  The  ingenious  Elucidations  and  other  writings  of  Lord 
Kames  also  belong  to  the  same  period,  and  represent  its  more 
speculative  tendencies,  which  renders  them,  though  very  instruc- 
tive to  the  historical  student,  less  safe  guides  to  the  practitioner. 

^  16  Geo.  III.  c  28  ;  39  Geo.  III.  c  56.  «  10  Geo.  III.  c.  51. 

'  12  Geo.  III.  c.  72 ;  23  Gea  III.  c.  18. 
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It  was  during  this  time  tbat  Scotland  and  Edinburgh  gained  a 
peculiar  and  honourable  place  in  the  literature  of  Britain,  whicli 
they  never  possessed  in  the  same  degree  either  before  or  since. 
The  Scottish  poets  of  the  fifteenth  and  sixteenth  centuries  and  the 
Scottish  historians  of  the  sixteenth  and  seventeenth  had  indeed 
earned  a  high  reputation.  But  at  no  previous  period  had  so  lar;^e 
a  number  of  good  thinkers  and  good  writers  in  their  respective 
departments  flourished  together  and  encouraged  each  other  towards 
a  high  standard  of  excellence  by  example  and  social  intercourse. 
A  certain  simplicity  in  the  style  of  living  and  absence  of  luxury 
probably  aided  in  producing,  as  in  the  small  towns  of  Germany,  a 
healthy  tone  of  thought.  The  influence  of  the  leaders  of  literature 
reacted  upon  the  leading  lawyers,  who  were  their  associates  and 
correspondents,  and  had  a  beneficial  influence  on  the  style  of  the 
judgments  of  the  Courts  and  the  treatises  of  legal  authors.  A  taste 
for  and  active  participation  in  letters  and  philosophy  was  not 
deemed  incompatible  with  legal  practice,  and  the  Court  of  Session 
acquired  a  character  and  fame  which  was  continued  in  the  next 
generation,  and  from  which  it  still  derives  some  reflected  light. 
The  rusticity  of  the  older  Scottish  law  gave  place  to  a  greater 
elegance,  fortunately  without  losing  its  original  grasp  of  principles 
and  their  application  to  the  business  of  life. 

The  works  of  Karnes  the  philosophical,  and  Hailes  the  historical 
lawyer,  illustrate  this  characteristic  phase  of  Scottish  law,  which 
will  always  be  amongst  its  honourable  traditions.  The  correspon- 
dence of  Kames  with  Lord  Hardwicke  on  the  abolition  of  entails 
and  the  advantages  of  the  combination  of  law  and  equity  in  a 
single  Court,  show  him  to  have  been  at  least  the  equal  of  the 
most  classical  of  the  English  Chancellors  as  a  jurist.  The  union 
of  law  and  equity  was  a  fortunate  peculiarity  of  Scottish  as  con- 
trasted with  English  jurisprudence,  and  made,  so  long  as  the 
English  separation  of  the  two  jurisdictions  continued,  any  complete 
assimilation  of  the  two  systems  impossible  except  as  a  retrograde 
step.  That  obstacle  has  at  last  in  our  own  time  been  removed  by 
the  British  Parliament  attempting  to  fuse  the  legal  and  equitable 
jurisdictions  in  England ;  but  the  attempt,  owing  to  the  inveterate 
habits  and  prejudices  of  the  English  Courts,  will  yet  require  a  con- 
siderable time  for  its  complete  accomplishment. 

VI.  The  next  fifty  years  of  this  retrospect  (1782-1832)  extends 
from  the  French  Revolution  to  the  first  reform  of  the  British  Par- 
liament. Its  commencement  witnessed  the  panic  to  which  the 
governing  powers  both  in  England  and  Scotland  yielded  through 
fear  of  the  contagion  of  revolutionary  principles.  The  mode  by 
which  they  repressed  them  is  recorded  in  the  last  of  the  black 
volumes  of  the  too  often  iniquitous  proceedings  which  go  by  the 
name  of  State  Trials.  The  genius  in  advocacy  of  a  brilliant  Scotch- 
man, Erskine,  seized  the  opportunity  to  strike  the  deathblow  of 
judicial  injustice  in  the  Criminal  Courts  by  appealing  to  the  imme- 
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morial  principles  of  the  Constitution  in  a  series  of  speeches  which 
not  merely  convinced  juries  but  educated  the  nation  in  the  know- 
ledge of  their  liberties  and  their  necessary  safeguards. 

At  the  close  of  this  period  a  more  reasonable  panic,  caused  by 
the  possibility  of  an  English  revolution  if  the  necessary  but  long- 
delayed  reforms  in  the  central  power  of  the  State  were  refused,  was 
dissipated  by  a  wiser  statesmanship  giving  e£fect  to  the  national  will. 

In  Scotland  parliamentary  reform  was  more  urgently  needed 
even  than  in  England,  for  Scotland  had  scarcely  possessed  a  virtual, 
and  still  less  a  real,  representation  in  Parliament  Nor  had  the 
Union  remedied — it  had  rather  emphasized — this  constitutional 
defect.  The  necessary  Acts  for  this  purpose  were  now  passed; 
but  constitutional  changes  have  been  touched  on  in  the  present 
sketch  only  so  far  as  necessary  to  mark  the  periods  in  our  legal 
history,  or  to  elucidate  the  causes  which  operated  on  the  progress 
of  our  jurisprudence. 

It  had  been  found  more  easy  to  apply  the  reforming  tendencies 
of  the  age  to  the  constitution  of  the  Scottish  judicature  than  of  the 
British  Parliament,  and  in  the  beginning  of  the  present  century, 
many  years  before  the  Eeform  Acts,  Lord  Grenville,  during  the 
administration  of  Fox,  carried  a  series  of  resolutions  in  the  House 
of  Lords  which  laid  the  train  for  a  series  of  statutory  changes 
in  the  form,  jurisdiction,  and  procedure  of  the  Court  of  Session. 
These  changes,  although  they  appeared  to  a  majority  of  Scottish 
lawyers  of  that  time  almost  revolutionary,  are  now  admitted  to 
have  been  for  the  most  part  valuable  improvements. 

The  Inner  House  of  fifteen  judges,  more  like  a  committee  than  a 
grave  judicial  tribunal,  in  which  such  things  had  been  possible  as 
judges  talking  at  each  other  and  a  judge  sitting  at  the  clerk's  table 
instead  of  on  the  Bench  because  he  would  not  associate  with  his 
brethren,  was  split  into  two  Divisions  of  equal  numbers  and  co- 
ordinate authority. 

Permanent  Lords  Ordinary  were  introduced  for  deciding  cases 
in  the  first  instance,  and  the  total  number  of  judges  was  reduced 
by  statute  to  thirteen. 

The  separate  jurisdiction  of  the  Exchequer  and  the  Admiralty  in 
maritime  causes  relating  to  civil  rights  were  united  with  that  of 
the  Court  of  Session,  to  which  was  also  transferred  the  consistorial 
jurisdiction  in  the  first  instance  of  certain  Sheriffs  who  had  suc- 
ceeded the  old  Commissaries. 

While  these  were  beneficial  alterations,  the  same  cannot  be  said 
in  the  light  of  experience  for  the  introduction  of  jury  trial  in  civil 
causes  at  first  before  a  separate  Jury  Court,  created,  there  was  grave 
reason  to  suspect,  for  purposes  of  party  patronage,  which  after  a 
trial  of  fifteen  years  was  merged  in  the  Court  of  Session. 

The  experiment  of  civil  jury  trial,  unpopular  in  its  origin  and 
not  conducted  in  a  manner  to  remove  prejudices  by  either  the 
judges  or  the  advocates,  has  never  had  a  reaUy  fair  trial  in  Scot- 
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land;  bnt  its  restriction  in  England  to  a  limited  class  of  cases,  which 
now  appears  to  be  imminent,  forbids  the  opinion  that  the  contriv- 
ances by  which  the  Legislature  and  the  judges,  counsel,  agents,  aud 
parties  have  combined  to  keep  it  within  the  narrowest  bounds  in 
Scotland  were  uncalled  for.  It  was  specially  unfortunate  that  few 
opportunities  were  given  for  testing  its  value  in  mercantile  causes 
at  circuits  in  the  chief  commercial  centres  where  it  had  proved  use- 
ful and  popular  in  England. 

Another  part  of  the  same  chapter  of  Scottish  legislation  cannot 
receive  unmixed  approval  The  recent  reforms  in  procedure  have 
been  in  considerable  part  directed  to  the  alteration  of  the  practice 
which  the  Judicature  Act  as  administered  by  the  judges  intro- 
duced. Still,  if  the  absolute  finality  of  the  closed  record  and 
the  almost  universal  use  of  proof  by  commission  must  be  reckoned 
mistakes  which  occasioned  constant  practical  inconvenience  and 
expense,  and  occasional  injustice  to  suitors,  the  abolition  of  written 
pleadings,  formerly  used  in  all  cases  of  difficulty,  and  the  consolida- 
tion of  the  Procedure  Acts  were  beneficial. 

Besides  these  alterations  in  the  form  and  procedure  of  the  Court 
there  was  a  good  deal  of  legislation  affecting  Scotland  during  this 
period,  but  it  related  chiefly  to  the  administrative  branches  of  law, 
which  must  always  be  chiefly  statutory,  and  did  not  touch  the 
substance  of  the  common  law.  Such,  for  example,  were  the  Lunacy 
Act,^  the  General  Turnpike  Act,*  the  Public-Houses  Act,*  and  the 
Weights  and  Measures  Acts.*  The  Aberdeen  Act,'  which  redressed 
to  some  extent  the  inequality  of  the  strict  entail  towards  widows 
and  younger  children,  the  Thelusson  Act  against  accumulation  for 
the  benefit  of  distant  and  unknown  heirs,'  the  Act  relative  to  illu- 
sory appointments  under  powers,'  and  the  Truck  Act  ®  against  pay- 
ment of  wages  otherwise  than  by  coin,  are  perhaps  the  only  statutes 
of  much  importance  which  belong  to  the  domain  of  private  law. 

During  the  first  half  of  this  half-century  the  Bench,  under  the 
presidency  of  Hay  Campbell  and  Blair,  maintained  its  reputation ; 
but  after  the  death  of  Blair  it  was  overmatched  by  the  talents  of  a 
Bar  which  again  combined  literary  and  political  with  purely  legal 
ability.  This  was  the  time  of  the  rise  of  the  Whig  advocates,  whose 
characters  have  been  so  well  portrayed  by  Cockburn,  their  most 
genial  representative,  while  their  Tory  brethren,  if  they  did  not 
attain  the  same  legal  eminence  or  political  popularity,  might  claim 
undoubted  superiority  in  the  works  of  genius  of  Scott,  Wilson,  and 
Lockhart. 

The  treatises  of  Mr.  George  Joseph  Bell,  like  Erskine,  Professor 
of  Scots  Law  in  the  University  of  Edinburgh,  are  the  record  of 
the  state  of  Scottish  jurisprudence  during  this  period,  and  in  their 
successive  editions,  by  various  editors,  bring  it  down  to  our  own 
time.      The  first  edition  of  the  Commentaries  was  published  in 

1  65  Geo.  III.  c.  69.  »  1  and  2  Will  IV.  c.  43.  »  9  Geo.  IV.  c.  68. 

*  5  Geo.  IV.  c.  74  ;  6  Geo.  IV.  c.  12.  »  6  Geo.  IV.  c  87. 

•  39  and  40  Geo.  III.  c.  98.     '  1  Will  IV.  c.  46.    «  1  and  2  Will.  IV.  c.  37. 
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1810,  and  the  fifth— the  last  which  he  himself  edited— in  1826. 
The  Principles,  an  expansion  of  the  Outlines  of  his  Lectures,  was 
published  in  1829.  These  are  the  first  Scottish  law-books  (if 
Banktou  be  excepted)  which  make  copious  avowed  and  exact  use  of 
EngUsh  authorities.  Mr.  Bell,  indeed,  declares  one  of  his  objects 
in  the  Commentaries  to  be  to  introduce  the  lawyers  of  England 
and  Scotland  to  a  more  intimate  knowledge  of  the  contrasted 
excellences  of  their  respective  systems  of  jurisprudence.  Though 
that  work  has  been  occasionally  cited,  and  always  with  respect, 
iu  English  and  American  Courts,  the  general  result  of  his  labours 
in  this  direction  has  undoubtedly  been  to  infuse  a  large  portion  of 
Enghsh  mercantile  law  into  our  native  system.  Since  its  publi- 
cation the  citation  of  English  authorities  in  this  branch  of  juris- 
prudence has  become  more  and  more  frequent  in  the  Scottish 
Courts. 

Mr.  Bell  remarks  that  in  the  time  of  Erskine  the  commerce  of 
Scotland,  which  had  begun  to  make  rapid  progress  in  the  end  of 
the  seventeenth  and  beginning  of  the  eighteenth  centuries,  had 
been  checked  by  the  failure  of  the  Darien  Scheme  and  the  two 
Jacobite  rebellions,  so  that  there  is  very  little  to  be  found  in  his 
Institutes  conceniing  commercial  law ;  and  the  valuable  learning 
concerning  contracts  and  the  principles  of  mercantile  jurisprudence 
in  general  to  be  found  in  Stair,  shrinks  in  Erskine's  work  into  a 
very  narrow  compass.  His  own  Commentaries  were  designed  to 
supply,  and  to  a  large  extent  succeeded  in  supplying,  this  defect. 
But  it  must  be  regarded  as  unfortunate  that  this  valuable  treatise 
was  not  written  in  the  form  of  Institutions,  in  which  the  whole 
body  of  the  law  is  philosophically  arranged,  but  of  Commentaries 
on  the  two  contrasted  relations  of  solvency  and  insolvency,  the 
latter,  as  the  more  complex,  receiving  the  greater  share  of  his  atten- 
tion. As  a  consequence,  when  in  the  later  editions  the  work  was 
gradually  enlai^ed  so  as  to  cover  nearly  the  whole  field  of  civil 
lav,  its  arrangement  is  by  no  means  so  natural  or  lucid  as  in  the 
works  of  Erskine  and  of  Stair.  The  arrangement  of  the  elder 
lawyer,  who  was,  with  the  exception  of  Bacon,  the  most  philosophi- 
cal mind  which  has  been  ever  engaged  on  British  law,  which  is 
based  on  the  division  of  rights  as  the  proper  ultimate  subject  of 
law,  appears  to  be  the  true  principle  of  division  of  the  Corpus 
Juris,  and  superior  alike  to  the  old  Koman  division  and  to  that  of 
the  English  law  introduced  by  Hale  and  Blackstone.  The  new 
relations  and  consequent  new  rights  emerging  in  cases  of  insolvency 
and  bankruptcy  are  however  so  numerous  that  it  is  an  undoubted 
advantage  to  have  a  work  which  treats  them  in  detail.  The 
growth  of  the  modern  Scottish  bankruptcy  law,  commencing  with 
the  statute  of  1772  and  practically  ending  with  that  of  1856,  a 
system  not  free  from  imperfections,  but  preferable  to  that  of  England, 
is  in  large  measure  due  to  the  learning  and  legal  genius  of  Mr. 
Bell  It  is  a  remarkable  proof  of  the  independence  and  native 
vigour  of  Scottish  jurisprudence  in  the  hands  of  competent  Scottish 
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lawyers  even  after  the  connection  with  England  had  lasted  so  long 
as  to  make  such  independent  progress  unlikely. 

VIL  The  last  half-century  of  our  legal  history  reaches  from  the 
passing  of  the  Keform  Act  to  the  present  year  (1832-82).  Now 
that  the  British  Parliament  had  commenced  the  work  of  legal 
reform  in  earnest,  and  had  itself  become  a  more  powerful  because 
a  more  truly  representative  institution,  it  was  not  to  be  anticipated 
that  Scottish  law  would  remain,  as  it  had  done  down  to  1832, 
suli5tantially  unchanged. 

The  great  improvements  in  locomotion,  due  to  the  invention  of 
th^  steam-engine,  and  in  business  communication,  due  to  the  inven- 
:k^  of  the  telegraph,  increased  postal  facilities,  and  the  cheapening 
oc  newspapers,  brought  England  and  Scotland  into  a  direct  contact 
wish  each  other  in  a  manner  which  was  impossible  in  the  last 
c>*n:urr.  Law,  which  is  the  expression  of  the  whole  conditions  of 
<vviaI  and  business  life  in  their  relation  to  justice,  could  not  resist 
::v  induence  of  the  scientific  revolution  of  the  nineteenth  century 
*:*vi  its  practical  efiTects  any  more  than  it  could  resist  the  earlier 
rv<::ioal  revolutions.  The  consequence  has  been  that  Scottish 
;wLrl>prudence,  which  could  no  longer  be  developed  at  a  sufficient 
Vixxxi  by  the  slow  action  of  the  decisions  of  the  Courts,  has  been 
;3.T»  subject  of  an  ever-increasing  flood  of  legislative  change. 

Would  that  the  progress  in  the  art  of  legislation  had  been  com- 
x<^iv?urate  with  that  in  the  other  arts,  and  directed  by  the  same 
^".Tnititic  spirit ! 

Tufortunately  the  knowledge  and  wisdom  of  our  l^slators  have 
-v^  kept  pace  with  their  feverish  zeaL  The  conditions  upon  which 
jvwrlisimentary  law-making  is  carried  on  amidst  a  crowd  of  other 
vr\??sing  business — by  talk  rather  than  by  thought;  the  frequent 
v'^^i^es  of  governments  and  officials;  the  extravagant  economy 
>»£Uoh  prevents  the  efficient  drafting  of  statutes;  the  ignorance 
v»<  the  law  on  the  part  of  many  members  of  Parliament  who  fancy 
'.hoiusolves  capable  lawmakers,  have  combined  to  produce  a  result 
»i  hich  might  allow  a  cynic  to  maintain  that  Scottish  jurisprudence 
bcis  Ihh?u  injured  in  substance  as  it  undoubtedly  has  been  in 
!t\  tuutotry,  instead  of  being  improved,  by  the  statutes  of  this  period. 
This  would  not  be  afair  judgment ;  but  undoubtedly  some  change 
wu?it  l>e  made  in  the  methods  of  legislation  and  in  the  sphere  and 
v\»;uluot  of  parliamentary  business,  and  greater  care  must  be  taken 
xtt  I  ho  selection  of  legislators  if  our  law  is  to  become  worthy  of  com- 
^NAnsi>u  with  the  old  Eoman  or  the  best  modem  Continental  codes. 
!ms  «  pitiable  spectacle  when  laws  succeed  each  other  (to  use 
\ivrvis  of  a  LTLiman  poet)  like  a  hereditary  and  perpetual  disease. 
Uuvt^  A|>|H:irtionment  Acts,*  nine  Entail  Acts,'  and  a  great  variety 

"'•^'^^JGksa  II.  c,  19 ;  4  and  6  WilL  IV.  c.  22 ;  33  and  34  Vict  c  35. 

Id  2  Vict,  c,  70 ;  3  and  4  Vict  c  48 ;  4  and  5  Vict  c  24 ;  7  and  8 
14 ;  Hand  IS  Vict  c  36  ;  I6and  17  Vict  c.  94 ;  23  and  24  Vict  c95  ; 
9  Vict  t  84 ;  38  and  39  Vict  c.  61. 
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of  Acts*  altering  the  form  and  effect  of  conveyances  during  the 
present  reign  are  symptoms  of  this  disease.  The  doubt  which 
has  frequently  occurred,  whether  a  statute  was  intended  to  apply 
to  Scotland,  and  the  certainty  that  if  it  was,  it  was  drawn  by 
some  one  ignorant  of  Scottish  law,  shows  neglect  of  the  first 
elements  of  good  legislation.  Yet  let  not  these  remarks,  in  which 
it  has  been  necessary  to  employe  emphatic  language  and  pregnant 
examples  to  show  the  extent  of  the  evil,  be  supposed  to  indicate 
an  opinion  that  the  remedy  has  really  been  worse  than  the 
disease.  The  statute  of  this  time  have  for  the  most  part  been 
necessary,  and  in  great  measure  salutary,  changes.  The  fault  has 
been  in  their  being  made  piecemeal  without  suflScient  or  compre- 
hensive foresight,  and,  with  some  signal  exceptions,  by  persons 
ignorant  of  the  law  they  wished  to  improve,  or  of  the  art  of 
legislation  they  attempted  to  practise. 

The  statutes  to  which  reference  has  been  made  are  too  numerous 
for  detailed  statement,  but  they  may  be  summarily  grouped  under 
the  following  classes : — 

1.  The  reform  of  the  Courts  was  continued  in  the  Court  of 
Session  Acts  of  1850'  and  1868,*  the  Distribution  of  Business 
Act  of  1857,*  the  Exchequer  Court  Act  of  1856,'  the  Sheriff  Court 
Acts  of  1838,  1853,  and  1876,«  and  the  Summary  Procedure  Acts 
of  1864, 1875,  and  1881.' 

2.  Conveyancing  reform  has  been  commenced  in  the  Heritable  Se- 
curities Act*  and  the  Sasine  Act  of  1845,*  the  Crown  Charters  Lands 
Transference  and  Heritable  Securities  Acts  of  1847,  consolidated  in 
the  Titles  to  Land  Act  of  1868,**  and  the  Conveyancing  Act  of 
1874." 

3.  The  first  steps  towards  the  abolition  of  entails  have  been  taken 
in  the  Butherfurd  Act  of  1848^  and  its  successive  supplements  in 
1853,"  1868,**  and  1875." 

4.  The  law  of  moveable  or  personal  succession  has  been  altered 
by  the  Intestate  Succession  Act,  which  introduced  the  principle  of 
representation  in  1855,"  and  the  Act  for  Confirmation  of  Executors 
has  simplified  procedure  in  succession  by  wilL^' 

5.  The  protection  of  the  property  of  pupils  and  other  persons 
incapable  of  managing  their  own  affairs  has  been  put  on  a  better 
footing  by  the  regulations  of  the  Pupils  Protection  Act  of  1849,"  and 
to  a  limited  extent  the  earnings  and  property  of  married  women  have 

Mo  and  11  Vict  c.  48, 49,  50 ;  17  and  18  Vict,  c  62 ;  21  and  22  Vict  c.  76 ; 
23  and  24  Vict  c.  143 ;  25  and  26  Vict  c.  85 ;  31  and  32  Vict  c.  106 ;  32  and 
33  Vict  c.  116 ;  37  and  38  Vict  c  94.  «  13  and  14  Vict  c.  36. 

'  31  and  32  Vict  c  100.    *  20  and  21  Vict  c.  56.     «  19  and  20  Vict  c.  56. 

•  1  and  2  Vict  c  119  ;  16  and  17  Vict  c.  92  ;  39  and  40  Vict  c.  70. 
^  27  and  28  Vict  c  53 ;  38  and  39  Vict  c.  62  ;  44  and  45  Vict  c.  33. 

•  8  and  9  Vict  c.  31.  »  8  and  9  Vict  c.  35.  w  31  and  32  Vict  c  101. 
"  37  and  38  Vict  c.  94.  «  11  and  12  Vict  c.  36.  i»  16  and  17  Vict  c.  94. 
"  31  and  32  Vict  c.  84.  "38  and  39  Vict  c.  61.  "  18  and  19  Vict  a  23. 
^  21  and  22  Vict  c  56.    "12  and  13  Vict  c.  36. 
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lieen  protected  from  the  grasp  of  husbands  or  their  creditors  by  the 
CoDJngal  Bights  Act  of  1861.' 

6.  Some  partial  steps  towards  the  assimilation  of  Scottish  and 
English  meieantile  law  have  been  made  in  the  Mercantile  Law 
Amendment  Act  of  1856.» 

7.  The  law  of  evidence  has  been  improved  on  the  principles 
which  Bentham  established  by  the  Acts  of  1840/  1852/  1853/ 
and  1874/  which  have  abolished  most  of  the  grounds  which  ex- 
cluded witnesses  and  prevented  the  discovery  of  the  truth  of  trans- 
actions under  the  older  Scottish  law. 

8.  The  law  of  bankruptcy  and  execution  has  been  placed  on  a 
more  equitable  basis  by  the  Personal  Diligence''  and  Cessio  Acts," 
the  Bankruptcy  Acts  of  1856*  and  1860/*  the  Judgments  Extension 
Act  of  1868,"  and  the  recent  Debtors  Act  of  1881.'* 

9.  The  series  of  Clauses  Acts  of  1845,"  carried  simultaneously 
for  England  and  Scotland,  have  introduced  new  machinery  for 
the  compulsory  taking  of  land,  and  along  with  the  series  of  Com- 
panies Acts,  have  provided  general  rules  for  the  management  of 
railways  and  other  companies." 

10.  The  administration  of  the  Poor  Law  has  been  put  on  a  new 
basis  by  the  Act  of  1845,"  that  of  lunatic  asylums  by  a  series  of 
Acts,"  that  of  public  education  by  the  Universities  Act  of  1858,^ 
and  by  the  Schools  Act  of  1872,"  and  that  of  roads  by  the  Act  of 
1878." 

11.  A  more  regular  system  of  registration  for  births,  deaths,  and 
marriages  was  introduced  by  the  Act  of  1854,*  and  of  assessment 
under  the  Valuation  Act  of  the  same  year"  and  its  supplements.^ 

12.  The  health  and  good  order  of  towns  have  been  improved  by 
the  General  Police  and  Improvement  Acts  of  1862"  and  1868,** 
and  the  Public  Health  Act  of  1867,*^  and  an  attempt  has  been  made 
to  secure  rivers  from  pollution  by  the  Act  of  1876." 

13.  An  important  branch  of  the  legal  profession  has  been  re- 
organized by  the  Law  Agents  Act  of  1873.*' 

This  does  not  profess  to  be  a  complete  enumeration  even  of  the 
most  important  statutes,  but  the  catalogue  is  long  enough  to  show 

1  24  and  25  Vict.  c.  86.      «  19  and  20  Vict,  c  60.      »  3  and  4  Vict  c  59. 

*  15  and  16  Vict  c  27.     »  16  and  17  Vict.  c.  20.       «  37  and  38  Vict  c  64. 

T  1  and  2  Vict.  c.  114.      «  6  and  7  WilL  IV.  c.  56.    •  19  and  20  Vict  c  79. 

«>  23  and  24  Vict  c.  37.   "  31  and  32  Vict  c.  54.      "  44  and  45  Vict  c  22. 

13  8  and  9  Vict  c.  17  (Companies) ;  c.  19  (Lands) ;  c.  33  (Railways). 

1*  Companies  Act,  1862,  25  and  26  Vict  c.  89;  26  and  27  Vict  c.  118 ; 
32  and  33  Vict  c.  48.  "8  and  9  Vict  c  83. 

"  20  and  21  Vict  c.  7  ;  26  and  26  Vict  c  54 ;  27  and  28  Vict  c.  59  ;  29  and 
30  Vict  c.  51. 

17  21  and  22  Vict  c.  83.    "  35  and  36  Vict  c.  62.    »  41  and  42  Vict  c  51. 

»  17  and  18  Vict  c  80.  »   17  and  18  Vict  c  91. 

«  20  and  21  Vict  c.  58 ;  24  and  25  Vict  c.  83 ;  30  and  31  Vict  c.  80 ;  31 
and  32  Vict  c.  48. 

«  25  and  26  Vict  c.  101.  **  31  and  32  Vict  c.  102. 

»  30  and  31  Vict  c  101.   »  39  and  40  Vict  c.  75.    ^  36  and  37  Vict  c.  63. 
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how  great  has  been  the  activity  of  Parliament  in  reference  to 
Scottish  law  during  the  last  fifty  years.  It  may  be  doubted 
whether  the  law  of  any  country  has  ever  been  in  a  like  period  sub- 
jected to  an  equal  amount  of  partial  legislative  change  of  a  kind 
which  even  its  authors  could  scarcely  expect  to  remain  itself  long 
UDchanged. 

Nor  has  the  Court  of  Session  during  this  period  been  idle,  but 
both  by  Procedure  Acts,  and  still  more  by  silent  changes  in  the 
practical  conduct  of  suits,  it  has  to  a  large  extent  seconded  the 
efforts  of  the  Legislature  by  abolishing  technicalities  in  pleading 
and  securing  despatch  of  business.  Its  Procedure  Eules,  though 
comparatively  simple  and  well  adapted  to  its  improved  practice, 
which  has  gained  for  it  an  increased  confidence  and  credit,  have 
not  yet  been,  as  they  easily  might  be,  consolidated  in  a  single  Act, 
but  have  to  be  sought  for  in  a  great  variety  of  isolated  Acts  of 
Sederunt. 

The  admission  of  a  member  of  the  Scottish  Bar  as  a  Life  Peer 
to  the  House  of  Lords,  where  the  adjudication  of  cases  in  several 
departments  of  Scottish  law  had  been  long  felt  to  require  such  aid, 
is  the  only  legal  change  which  has  been  made  in  the  judicial 
tribunals  affecting  Scotland,  but  what  the  effect  of  this  change  may 
be  in  the  development  of  Scottish  jurisprudence  it  is  too  soon  to 
decide. 

The  Court  of  Session,  on  the  other  hand,  has  been  injured  by  the 
unconstitutional  action  of  governments  belonging  to  both  political 
parties,  who,  without  altering  the  law,  have  several  times  kept  the 
Court  below  the  number  of  judges  prescribed  by  statute,  and  after- 
wards filled  the  vacancies,  not  with  the  view  primarily  to  strengthen 
the  judicial  body,  but  to  suit  the  temporary  exigencies  of  party. 

If  lawyers  are  sometimes  justly  accused  of  a  professional  bias 
gainst  legal  reforms  and  certainly  require  the  supervision  of  states- 
men, politicians  and  statesmen  also  require  the  supervision  of 
lawyers  to  prevent  them  from  exercising  arbitrary  power. 

The  character  of  legal  literature  in  Scotland,  as  in  England,  has 
undergone  during  this  period  a  change  necessitated  by  the  immense 
amount  of  new  material  it  has  had  to  digest,  and  treatises  on  special 
subjects,  of  which  the  works  of  Lord  Fraser  on  the  Personal  and 
Domestic  Belations,  Lord  Maclaren  on  Wills  and  Succession,  and 
Sheriff  Dickson  on  Evidence  are  examples,  have  taken  the  place  of 
general  treatises  covering  the  whole  law. 

Such  appear  to  be  some  of  the  leading  points  which  meet  our 
view  when  we  trace  the  course  of  the  history  of  the  law  of  Scot- 
land since  its  commencement  as  an  independent  system  of  juris- 
prudence down  to  the  present  day. 

He  would  be  an  unwise  prophet  who  attempted  to  foretell  what 
the  law  of  Scotland  will  be,  and  what  the  condition  of  the  College 
of  Justice,  when  an  equal  period  has  passed  to  that  which  this  essay 
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lias  attempted  to  sarrej.  Bat  it  would  be  a  profitable  task  to 
e&iearonr  to  describe  the  possible  leCwms  which  under  favotirable 
auspices  maj  be  anticipated  dorii^  the  next  half-centaiy. 

Xo  law  sare  the  Divine  can  be  eternal,  bat  it  is  only  by  looking 
beyond  the  immediate  present,  by  a  stndy  of  the  science  of  juris- 
pnienee,  the  history  of  law,  and  the  neglected  art  of  legislation, 
that  laws  can  be  placed  on  a  foandati<m  which  shall  not  be  transi- 
torj,  bat  possessed  of  such  permanence  as  is  granted  to  the  works 
of  man.  The  legislator  and  the  reformer  of  law  should  have  the 
spirit  of  the  architect,  who  does  not  boild  for  one  but  for  many 
generationsL 
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The  recent  Act  for  the  abolition,  with  certain  specified  exceptions, 
of  imprisonment  for  civil  debt  in  Scotland  has  been  the  subject  of 
more  than  one  article  in  this  Journal  (see  especially  voL  xxv.  p. 
377).  The  change  in  the  law  of  personid  diligence  which  that  Act 
effected  was  a  veiy  great  one,  and  the  indirect  effects  of  the  loss  of 
the  power  to  subject  a  debtor  who  obstinately  refused  to  pay  his 
debt  to  the  squalor  eareeris^  have  been,  as  we  were  assured  at  the 
time  the  change  was  made  they  would  be,  serious  enough.  Nobody- 
can  read  the  indignant  letters  which  ever  and  anon  appear  in  the 
newspapers  from  victimized  traders  or  law  agents  who  have  failed 
to  recover  payment  for  their  clients  of  debts  which  they  believed 
the  debtor  was  well  able  to  pay  if  sufiBcient  pressure  could  only 
be  put  upon  him,  without  confessing  to  himself  that  the  Act  is  not 
universally  popular.  We  propose  now  to  make  one  or  two  observa- 
tions upon  a  Bill  which  is  at  present  in  Parliament,  and  has  after 
being  read  a  second  time  been  sent  to  a  Select  Committee. 

Dr.  Cameron,  the  prime  mover  in  the  change  effected  in  1880, 
did  not  quite  get  his  own  way  in  the  Act  of  that  year,  and  he  has 
brought  forward  a  Bill  still  further ''  to  amend  the  law  relating  to 
civil  imprisonment  in  Scotland."  He  proposes  to  call  it,  when 
transformed  into  an  Act,  "  The  Civil  Imprisonment  (Scotland)  Act, 
1882,"  though  indeed  when  that  event  comes  about,  people  will 
proliably  thiuk  it  a  pity  that  such  a  formidable  name  should 
survive  when  the  thing  that  it  signifies  is  almost  defunct 

It  will  be  remembered  that  the  Act  of  1880  exempted  from  the 
general  abolition  of  imprisonment  for  civil  debt  the  cases  of  debtors 
in  (1)  taxes,  fines,  or  penalties  due  to  her  Majesty,  and  rates  and 
assessments  lawfully  imposed  and  to  be  imposed,  and  (2)  in  sums 
decerned  for  aliment  It  also  provided  that  no  person  should  be 
imprisoned  even  in  these  cases  for  a  longer  period  than  twelve 
months.     The  chief  object,  we  think,  of  the  new  Bill  (a  few  remarks 

'M.  be  hereafter  made  upon  the  less  important  alteration  it  pro- 
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poses  in  the  law)  is  to  allow  the  alimentary  debtor  the  same 
exemption  from  the  diligence  of  imprisonment  as  his  confrere  who 
fails  to  pay  his  grocer  or  his  tailor.  It  proposes  that  "  from  and 
after  the  commencement  of  this  Act  no  person  shall  be  apprehended 
or  imprisoned  on  account  of  his  failure  to  pay  any  sum  or  sums 
decerned  for  aliment."  Now  in  order  to  understand  the  true 
position  in  which  the  case  of  the  imprisoned  alimentary  debtor 
still  stands,  it  will  be  necessary  to  bear  in  mind  the  construction 
which  the  provisions  of  the  Debtors  Act  just  above  quoted  have 
received.  We  venture  to  think  that  most  people  would  have  said 
on  a  first  reading  of  the  provisions  of  the  Act  of  1880  which  we 
have  just  quoted,  that  Dr.  Cameron  did  right  in  believing,  as  he 
certainly  did,  that  though  a  person  might  still  be  imprisoned  for 
non-payment  of  a  sum  "decerned  for  aliment,"  he  could  not  be 
kept  longer  than  twelve  months  in  prison  under  one  decree.  His 
eyes  were  opened,  however,  by  the  decision  in  the  case  of  Wcdker 
V.  Bryce,  which  we  referred  to  last  month  (6th  December  1881, 19 
Scot  Law  Eep.  188;  ante,  p.  185).  A  man  had  been  decerned  to  pay 
aliment  for  his  illegitimate  child  The  decree  ordained  him,  in 
common  form,  to  pay  this  aliment  for  a  period  of  years,  and  it  was 
duly  extracted.  He  did  not  pay  one  penny,  though  he  was  believed 
to  have  the  means  of  paying,  and  he  was  incarcerated  in  the  civil 
prison  at  the  instance  of  the  child's  mother  for  non-payment  of  two 
quarters'  aliment.  While  he  was  in  prison  aliment  for  his  child 
was  of  course  not  forthcoming,  and  within  a  year  of  his  first  incar- 
ceration a  new  warrant  of  imprisonment,  following  on  a  charge  to 
pay  aliment  for  the  period  during  which  he  had  been  in  prison, 
was  served  upon  him.  After  he  had  been  in  prison  for  a  full  year 
be  demanded  liberation  on  the  ground  that  for  the  "  sums  decerned 
for  aliment"  he  had  been  in  prison  for  the  full  period  of  twelve 
months  now  allowed  by  law.  The  argument  that  the  incarcer- 
ating creditor  had  exhausted  the  compulsitor  with  which  the  law 
favoured  her  above  other  creditors,  and  that  she  must  thereafter 
depend  upon  the  same  remedies  against  such  property  as  her  debtor 
might  acquire  as  other  creditors  had,  seems  at  first  sight  almost 
irresistible.  Indeed  the  Lord  Ordinary  was  of  opinion  that  the  plain 
words  of  the  statute  required  the  prisoner's  liberation.  The  First 
Division,  however,  recalled  the  interlocutor  of  the  Lord  Ordinary, 
and  instructed  his  Lordship  to  refuse  liberation,  the  ground  of  their 
decision  being  that  each  new  term's  aliment  was  a  new  debt  on 
which  twelve  months'  imprisonment  might  follow.  "  If  a  person 
who  is  liable  to  pay  idiment  for  seven  or  ten  years,"  said  the  Lord 
President,  *"  is  to  be  imprisoned  for  the  first  term,  and  after  that  is 
to  be  free  from  all  claims  upon  him  for  aliment,  the  efiTect  would 
l)e  that  the  section  about  imprisonment  for  aliment  would  become 
nugatory  altogether."  With  all  respect  we  should  say  that  the 
creditor  in  it  had  had  at  least  an  opportunity  of  putting  the  debtor 
to  a  test  which  another  creditor  might  not  employ,  and  had  at  least 
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as  good  a  chance  as  an  ordinary  creditor  of  getting  the  money  oat 
of  the  debtor  in  future ;  but  passing  that  by,  we  find  that  in  the 
present  Bill  Dr.  Cameron  does  want  to  make  it  nugatory  by  sweep- 
ing it  away  altogether.  Imprisonment  even  for  one  year  will  cease 
if  his  Bill  passes.  We  must  confess  that  if  imprisonment  for  ordi- 
nary debt  was  rightly  abolished,  we  can  see  no  reason  why  the 
creditor  in  an  obligation  for  aliment  ought  to  be  entitled  to 
imprison  his  debtor  for  a  long  term  of  years.  The  chief  arguments 
for  the  abolition  of  imprisonment  in  the  case  of  ordinary  debts, 
indeed,  are  peculiarly  applicable  to  the  case  of  creditors  in  an 
obligation  for  aliment,  the  enormous  majority  of  whom  are  the 
successful  pursuers  of  actions  of  filiation.  The  governors  of  the 
chief  prisons  in  Scotland,  in  their  evidence  before  the  Select  Com- 
mittee which  dealt  with  the  measure  of  1880,  gave  it  as  their 
experience  that  the  great  majority  of  incarcerating  creditors  were 
actuated  in  having  their  debtors  imprisoned  by  considerations  of 
revenge,  and  it  is  beyond  dispute  that  the  greatest  difficulty  in 
defending  the  former  law  arose  from  the  circumstance  that  it  allowed 
the  incarceration  of  one  private  individual,  and  (if  the  debtor  could 
not  bear  even  the  trifling  expense  of  a  cessio)  his  liberation  also,  to 
depend  on  the  will  of  another  private  individual,  who  might  have, 
and  often  had,  a  spite  against  him.  Nobody  is  more  likely  to  have 
that  feeling  than  the  mother  of  an  illegitimate  child  must  have 
against  the  man  who  has  first  wronged  her  urretrievably  and  then 
left  her  to  bear  all  the  expense  of  her  child's  upbringing  alone,  and 
nobody  therefore  is  less  suited  primd  facie  for  having  the  power  of 
imprisonment  put  into  her  hands. 

An  odd  story  of  the  revenge  which  a  woman  thus  injured  took  on 
])er  debtor  is  told  in  the  evidence  of  one  of  the  witnesses  before  the 
Select  Committee  on  the  Bill  of  1880.  A  girl  to  whom  a  man  had 
broken  his  promise  of  marriage  had  obtained  a  decree  against  him  for 
£25  damages  and  £10  of  expenses,  and  in  default  of  payment  had  had 
]  lim  incarcerated  in  the  Debtors'  Prison  in  Edinburgh.  She  was  a  poor 
seamstress  in  the  Canongate  of  that  city,  but  she  kept  her  false  lover 
pent  in  prison  for  two  years  and  three  months,  during  which  time 
she  made  it  her  daily  practice,  according  to  the  witness  from  whose 
evidence  we  are  quoting,  who  was  himself  an  imprisoned  debtor, 
to  show  herself  opposite  the  windows  of  the  prison,  and  occasionally, 
as  it  seemed  to  those  within,  to  express  by  gesture  her  triumph 
over  him.  This  was  not  delicate,  but  it  was  natural  enough,  and 
was  better  than  the  more  liteially  vitriolic  treatment  this  I^tbario 
might  have  received  had  he  thus  jilted  one  of  our  "lively  neighbours." 
It  was  certainly  moreexpensive  for  the  lady,  who,it  seems,as  a  result  of 
our  prosaic  practice,  had  to  aliment  her  prisoner  to  the  amount  of  £41. 

Again,  there  is  another  consideration  which  was  pressed 
on  the  Legislature  by  the  advocates  of  the  recent  change  in 
the  law,  and  which  obviously  applies  with  special  force  to  the 
creditor  in  an  alimentary  obligation.    *'To  put  your  debtor  in 
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prison,"  it  was  said,  "  is  throwing  good  money  after  bad ;  you  have 
then  to  aliment  him."  The  application  of  this  objection  to  imprison- 
ment by  a  creditor  who  has  had  to  establish  his  own  poverty  and 
inability  to  work  in  order  to  constitute  the  debt  is  ludicrously 
simpla  Not  much  less  so  is  the  case  of  the  poor  woman  who 
incarcerates  the  debtor  to  force  him  to  aliment  his  illegitimate 
child.  She  has  sued  him  because  she  is  not  bound  to  bear  the 
whole  burden  of  her  child's  support  alone ;  indeed  in  almost  every 
case  she  could  not  do  it  if  she  were.  The  result  of  the  imprison- 
ment is  in  most  cases  that  she  has  to  support  the  child  and  also  to 
support  in  idleness  the  man  who  was  bound  to  contribute  to  the 
heavy  obligation  she  has  in  any  event  to  bear. 

A  third  main  objection  to  imprisonment  for  debt  was  that  it 
worked  injustice  to  the  friends  of  the  person  threatened  with  that 
ultimate  diligence  by  extorting  from  their  pity  what  the  debtor 
could  not  pay.  While  we  doubt  much  whether  that  consideration 
is  quite  legitimate,  and  doubt  also  whether  the  same  objection  is 
not  equally  capable  of  being  stated  against  the  diligence  of  poind- 
ing and  sale  of  goods  which  breaks  up  the  debtor's  home  and  sends 
him  adrift  upon  the  world,  we  need  only  here  say  that  this  objec- 
tion applies  to  the  alimentary  debtor  as  much  as  to  any  other. 

There  is  thus,  we  think,  a  good  case  in  logic  for  the  change  pro- 
posed. If  we  are  satisfied  that  we  have  done  right  in  the  past,  we 
may  without  fear  of  inconsistency  make  this  change  also.  The 
chief  difi'erence  in  favour  of  the  abolition  of  the  power  in  the  case 
of  ordinary  debtors,  and  its  retention  in  the  case  of  alimentary 
debtors,  was  that  by  the  old  practice  a  system  of  credit  was  need- 
lessly encouraged.  But  have  we  been  right  ?  And  will  the  change 
be  expedient  ?  We  confess  that  we  are  constrained  to  answer  both 
questions  in  the  negative.  Let  any  one  consider  what  the  effect 
would  have  been  if  it  had  been  decided  in  the  case  of  Walker,  as 
the  argument  for  him  practically  involves,  that  if  a  debtor  had  the 
courage  to  endure  one  year's  imprisonment  for  the  first  half-year's 
aliment,  he  was  free  of  the  diligence  of  the  imprisonment  for  all 
the  remaining  yeai's.  To  judges  who  know  the  ease  with  which  a 
debtor  can  frustrate  the  diligence  of  arrestment  of  wages  by  having 
his  wages  paid  daily,  and  how  hopeless  every  diligence  against 
property  is  against  a  young  'unmarried  man  with  no  house  or 
stock-in-trade  of  his  own,  the  argument  must  be  always  vain  that 
the  mother  of  his  illegitimate  child  can  arrest  his  wages  or  poind 
his  goods.  She  will  not  easily  get  any  one  to  make  the  attempt 
who  knows  the  insuperable  difficulty  which  bars  the  way. 

But,  say  the  promoters  of  the  new  Bill,  we  do  not  mean  to  let 
this  man  go  scot-free.  Let  the  child  become  chargeable  to  the 
parish,  and  the  inspector  of  poor  will  quickly  prosecute  the  father 
as  a  rogue  and  vagabond.  But  will  the  first  step  in  this  proceed- 
inj;  be  ever  taken  ?  Will  the  child  become  chargeable  to  the 
parish  ?    It  is  a  question  depending  on  the  ability  of  the  applicant 
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in  each  case  whether  a  woman  having  a  child  or  children,  legiti- 
mate or  bastard,  is  entitled  to  relief  for  herself  and  them,  she  being 
the  pauper  and  not  they ;  and  if  she  be  a  healthy  young  woman 
with  one  child,  we  are  much  mistaken  if  the  inspector  of  poor 
will  give  her  any  relief.  So  far,  then,  as  he  is  concerned,  the 
defaulting  parent  will  in  most  cases  go  free.  Is  it  proposed  to 
change  this  state  of  the  law,  and  to  throw  upon  the  parish  the  duty 
of  maintaining  the  mother  and  child,  and  then  of  prosecuting  the 
father  for  the  aliment  thus  expended,  that  is,  of  recovering  the 
debt  which  he  owes  to  the  mother,  by  a  process  expensive,  uncer- 
tain, and  eminently  unjust  to  the  ratepayers  of  the  parish  ?  Unless 
Dr.-  Cameron  and  his  friends  will  face  that  charge,  unless  they  will 
have  the  inspector  instructed  to  pauperize  the  mother,  who  herself 
is  bound  to  pay  one-half  of  the  aliment,  for  the  sake  of  exacting 
the  other  half  from  the  father,  the  remedy  they  point  to  as  a  sub- 
stitute for  the  compulsitor  of  imprisonment  is  no  remedy  at  alL 
If  any  such  substitute  is  to  be  proposed,  it  must  be  made  crimi- 
nal per  se,  and  without  reference  to  chargeability  to  the  rates,  for  a 
parent  to  neglect  to  maintain  his  illegitimate  child. 

But  are  the  cases  under  the  present  law  so  hard  that  this  change 
must  be  made  ?  Is  it  so  difficult  at  present  for  a  debtor  in  an 
alimentary  obligation  to  regain  his  liberty?  It  must  be  remem- 
bered that  the  case  of  these  debtors  has  long  been  distinguished 
from  that  of  the  ordinary  debtor  in  this  respect,  that  he,  unlike 
them,  could  not  get  the  benefit  of  a  process  of  cessio  bonorum  with- 
out finding  caution  for  the  future  payment  of  his  debt.  Let  us  see, 
then,  how  the  facts  stand — keeping  in  view  this  additional  burden 
on  the  alimentary  debtor — as  to  one  of  the  cases  which  Dr.  Cameron, 
in  moving  the  second  reading  of  his  Bill,  spoke  of  as  a  case  of 
unusual  hardship.  We  refer  to  the  case  of  Walker  already  cited, 
in  which  the  Lord  President  thus  concluded  his  opinion :  "  The 
remedy  for  the  prisoner,  if  he  is  an  honest  debtor,  is  to  sue  out  a  * 
cessio"  Walker  followed  this  advice,  and  it  is  upon  his  failure  to 
obtaiu  the  benefit  of  the  remedy  there  pointed  out  that  the  hon. 
member  founded  much  of  his  argument  in  support  of  an  alteration 
of  the  law.  "  Walker  offered  to  pay  one-sixth  of  his  wages  if  he 
were  let  out  The  Sheriff  said  he  must  give  security  for  that,  and 
let  him  out  for  a  fortnight  to  look  for  security.  He  could  not  get 
it,  and  went  back  to  prison  "  (Report  of  Dr.  Cameron's  speech  in 
Scotsman,  30th  March  1882). 

We  have  made  ourselves  acquainted  with  the  facts  of  this  case, 
and  think  they  may  perhaps  interest  our  readers.  Walker,  whose 
creditors  were  the  girl  Bryce  above  mentioned,  and  another  girl 
named  Hill,  who  had  borne  him  a  child  eight  years  before,  but  had 
never  received  one  farthing  of  aliment  for  it  from  him,  obtained 
interim  liberation  pending  process  of  cessio  on  caution  of  £21  for 
his  attending  future  diets,  and  returning  to  prison  if  cessio  should 
be  refused.    He  has  been  at  work  at  bis  trade  as  a  miner  almost 
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ever  since.  He  appeared  to  be  examined  in  his  process  of  cessio, 
and  deponed  that  he  could  earn  when  at  work  28s.  or  29s.  a  week, 
and  that  he  had  never  paid  a  penny  to  either  of  the  mothers  of  his 
children.  He  offered  to  pay  them  in  future  one-sixth  of  his  earn- 
ings, and  the  agents  for  the  creditors  expressed  their  willingness  to 
accept  any  reasonable  security  that  this  offer  would  be  implemented* 
Walker  never  made  any  offer  whatever  of  such  security,  and  the 
Sheriff-Substitute,  from  whose  observations  on  the  case  we  have 
extracted  these  particulars,  refused  the  cessio  in  hoc  statu.  As  was 
afterwards  remarked  by  the  Sheriff  in  adhering  to  his  Substitute's 
decision,  "  What  reliance  can  be  placed  on  the  simple  promise  of 
such  a  man,  unsupported  by  any  kind  of  security  whatever  ?"  We 
confess  to  thinking  with  the  Sheriffs,  that  a  man  who  could  earn 
nearly  30s.  a  week,  and  could  find  abundant  caution  when  his  own 
liberation  was  his  object,  might  have  made  some  reasonable  offer 
of  caution  for  a  payment  of  less  than  6s.  per  week.  As  matters 
stand,  however.  Walker  (though,  we  understand,  not  yet  reappre- 
heuded)  may  be  incarcerated  again  at  the  instance  of  his  creditors, 
and  can  pose  as  a  martyr  to  the  savage  character  of  the  existing 
law. 

But  if,  as  appears  to  us,  the  power  of  imprisonment  is  the 
sole  way  open  to  the  creditor  of  enforcing  payment  from  men 
who  can  but  will  not  pay  their  debts ;  and  if,  as  we  have  freely 
admitted,  the  present  law  is  unsatisfactory  by  being  either 
unduly  lax  to  one  debtor  or  unduly  severe  to  another,  the 
question  comes  to  be,  In  which  direction  shall  we  go?  For 
ourselves  we  would  venture  to  put  that  question  in  this  form. 
Is  it  too  late  to  go  back  ?  The  mercantile  community,  especially 
the  snaaller  traders,  are  deeply  interested  in  this  question.  They 
have  seen  the  compuUitor,  of  which  they  knew  the  value,  taken 
from  them  in  deference  to  arguments  of  which  we  have  given,  we 
think,  a  fair  summary  in  an  earlier  part  of  this  paper.  It  is  idle 
to  tell  them  that  putting  a  man  in  prison  seldom  exacted  payment 
irom  him.  They  knew  well  that  the  answer  to  that  argument  was, 
that  even  assuming  that  payment  was  seldom  thus  operated  (and 
on  that  head  the  evidence  of  persons  of  experience  will  be  found 
conflicting  enough),  the  power  of  imprisonment  made  many  a  debt 
payable  which  would  otherwise  have  had  to  be  reckoned  wholly 
bad.  Nor  could  this  power  be  easily  abused.  The  honest  debtor 
could  always  procure  a  eessio  and  demand  his  liberation  on  show- 
ing that  he  had  made  a  complete  surrender  of  his  funds.  The 
ChEincery  prisoner  whom  Mr.  Pickwick  met  in  the  Fleet  had  no 
counterpart  in  the  Scottish  debtors'  prison.  Against  the  admir- 
able and  humane  machinery  for  testing  the  ability  and  willingness 
of  a  debtor  to  pay,  we  think  that  but  one  fault — no  doubt  a  serious 
one— was  stated  to  the  Select  Committee  on  the  Bill  of  1880. 
There  waa  some  evidence  before  that  Committee  that  the  very 
poor  debtor,  the  man  who  could  not  even  raise  the  sum  required 
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for  advertising  the  dependence  of  the  process  in  the  Gazette  and 
fur  paying  the  fees  of  Court,  was  practically  debarred  from  even 
that  mtserabile  remedium.  Without  committing  ourselves  to  an 
opinion  whether  that  serious  blot  upon  the  system  was  absolutely 
proved  to  exist,  we  think  it  obvious  enough  that  if  it  did,  it  could 
be  very  easily  removed.  There  would  then  have  remained  a  pro- 
cess which,  while  it  would  have  given  the  debtor  all  reasonable 
security  against  cruel  and  purposeless  imprisonment,  would  have 
exacted  from  him  on  the  other  hand  that  full  surrender  of  his 
estate  which  he  was  bound  to  make.  There  are  indications  from 
day  to  day  that  the  public  are  not  satisfied  with  the  change  that 
has  already  been  made,  which  give  us  at  least  room  to  believe  that 
the  further  development  of  it  will  meet  with  an  active  resistance. 

When  Dr.  Cameron  comes  to  that  section  of  his  Bill  which  deals 
with  the  other  excepted  case  to  the  rule  that  there  shall  be  no  im- 
prisonment for  civil  debt — the  rates  and  taxes  due  to  her  Majesty 
— he  is  careful  to  provide  that  while  imprisonment  is  not  to  be 
altogether  abolished,  the  modified  power  of  inflicting  it  which  be  is 
willing  to  leave  shaU  not  be  subject  to  the  construction  which  the 
proviso  against  more  than  twelve  months'  imprisonment  received 
in  the  case  of  Walker  v.  Bryce  from  the  opinions  of  the  judges,  in 
which  it  is  plain  enough  that  the  same  rule  is  applicable  under  the 
former  Act  to  the  man  who  is  in  arrear  with  taxes  as  to  the  man 
who  doQs  not  pay  his  term's  aliment  It  is  now  proposed  that 
without  prejudice  to  "civil  rights  and  remedies,"  four  weeks'  im- 
prisonment "in  all"  may  be  inflicted  as  a  test  of  the  debtor's 
willingness  and  ability  to  pay  the  taxes  of  any  one  year.  Experi- 
ence has  already  proved  that  this  modified  form  of  imprisonment 
for  debt  would  be  unavailing  in  recovering  alimentary  debts. 

We  have  left  ourselves  little  room  to  speak  of  the  other  propasals 
of  the  new  measure.  With  the  exception — important  to  any 
debtor  who  may  be  left  in  prison  unrelieved  by  the  Act — that  tlie 
rate  of  aliment  shall  never  be  less  than  Is.  per  day,  the  proposals 
of  the  Bill  of  which  notice  need  be  taken  are  two — 

1.  That  "  no  one  shall  be  imprisoned  for  failure  to  find  caution 
in  a  process  of  lawburrows."  This  anomalous  old  process,  which 
has  been  in  invidi  obscrvantia  for  more  than  430  years,  thus  bids 
fair  to  receive  its  deathblow  from  the  Legislature  after  having  for 
more  than  a  generation  bidden  defiance  to  the  blows  dealt  to  it 
fron)  the  judicial  Bench.  Indeed  any  one  who  will  look  at  the  last- 
reported  case  of  much  importance  on  the  subject  will  see  that  it 
had  even  begun  again  to  have  a  little  of  that  judicial  favour  of 
which  it  had  been  lacking  since  nearly  thirty  years  ago  Loixi  Cock- 
burn  called  the  bond  of  lawburrows  "  an  absurd  form  in  reference 
to  modem  customs."  The  process  dates  from  an  Act  of  1449, 
c.  13,  which  provides,  "  Gif  ony  person  dreadis  ane  uther,  that 
he  passe  to  the  SchirefTe  or  to  the  officiares  that  it  efieiris  to, 
and  make  that  knawin  or  sweare  that  he  dreadis  him^  and  they  sail 
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take  borrowes  of  peace  after  the  acts  maid  thereupon  of  before ;"  but. 
the  taking  of  '"souertie"  of  this  kind  against  '*deed  or  mannauce 
or  violent  presumption  "  had  been  provided  for  the  Parliament  of 
Scotland  by  a  previous  Act  of  1429.  The  surety  taken  is  just 
surety  that  the  party  will  keep  the  law.  "  For  the  uptaking  of  all," 
says  Lord  Stair,  "it  must  be  considered  what  lawborrows  are, 
which  the  word  itself  insinuates  to  be  caution  found  to  do  nothing 
but  by  order  of  law,  for  a  *  burrow '  or  *  buigh  *  in  our  ancient 
language  is  a  cautioner,  and  lawborrows  is  '  caution '  to  keep  the 
law."  The  good  people  of  Aberdeen  would  be  amused  to  find  on 
referring  to  the  decisions  of  the  Supreme  Court  for  the  year  1549 
that  the  authorities  of  the  Auld  Toun  of  Aberdeen,  between  which 
and  New  Aberdeen  there  seems  to  have  been  then  a  little  of  the 
jealousy  that  is  said  to  exist  to  this  day,  found  it  desirable  to  make 
use  of  this  remedy  against  the  "  Provost,  Bailies,  Council,  merchants, 
and  craftsmen  "  of  the  upstart  "  New  Town." 

Notwithstanding  the  extremely  innocent  nature  of  the  process,  as 
Lord  Stair  represents  it,  experience  has  proved  that  it  is  a  process 
which  may  be  very  harshly  used  for  mere  purposes  of  annoyance  or 
getting  rid  of  a  troublesome  enemy,  who  first  hears  of  the  applica- 
tion for  lawburrows  when  he  receives  a  charge  to  find  caution 
within  a  short  period,  and  learns  from  it  that  his  adversary  has 
made  oath  before  a  messenger-at-arms  that  he  apprehends  bodily 
injury  at  his  hands.  If  caution  be  not  found  the  person  against 
whom  complaint  is  made  is  pi*etty  certain  to  be  incarcerated  in  a 
debtors'  prison  till  he  find  it,  and  for  him  of  course  there  is  no  process 
of  eessio  to  lead  to  his  release.  It  seems  to  us,  notwithstanding  the 
facts  disclosed  in  the  case  of  Brock  v.  Bankine  (1.  R  991),  which  led 
Lord  Deas  to  say  a  word  in  deprecation  of  any  rash  abolition  of  this 
anomalous  law,  that  a  process  of  this  kind  is  so  much  out  of  har- 
mony with  the  social  state  of  this  country  in  our  time  that  the  most 
conservative  of  lawyers  would  hardly  regret  its  disappearance. 

2.  The  Debtors  Act  of  1880  made  no  change  in  the  law  of  civil 
imprisonment  under  decrees  ot  ohligBitions  ad  factum  prcestandum. 
The  new  Bill  proposes  to  deal  with  the  case  of  the  man  who, 
having  been  ordained  by  decree  of  a  Court  to  sign  a  deed  or 
document  within  a  certain  time,  shall  not  at  the  end  of  that  period 
have  obtempered  the  decree  of  Court.  ''  Unto  this  last "  the  Bill 
proposes  to  mete  out  the  same  treatment  as  to  others,  that  is,  to 
give  him  no  imprisonment  at  all  The  Bill  proposes,  ''  in  order 
still  farther  to  diminish  the  number  of  cases  in  which  any  person 
shall  he  liable  to  be  apprehended  or  imprisoned  on  account  of  any 
civil  debt,  claim,  or  demand,"  that  in  such  a  case  "  the  Court  may 
gniQt  warrant  to  the  clerk  of  Court  to  sign  such  deed  or  document, 
vhich  warrant  shall  be  indorsed  thereon,  and  the  deed  or  document 
^hen  signed  by  the  clerk  shall  have  effect  to  all  intents  and  pur- 
poses, and  shall  be  as  binding,  and  if  necessary  may  be  recorded  in 
^y  register,  as  if  the  deed  or  document  had  been  signed  by  the 
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person  named  in  the  said  order  or  decree/*  It  is  not  provided  in 
words  that  the  person  who  has  thus  refused  obedience  to  the  Court 
is  to  be  allowed  to  go  free,  but  the  ground  of  committal  is  effectu- 
ally removed  by  allowing  the  act  to  be  done  by  another  which  it 
was  the  object  of  imprisonment  to  force  him  to  do.  So  far  as  the 
proposed  change  will  save  from  hardship  creditors  and  others  in 
whose  interest  the  signature  of  the  deed  or  document  is  required  it 
must  have  the  approval  of  alL  But  will  Dr.  Cameron  not  allow  the 
less  tender-hearted  among  us  to  urge  that  the  obstinate  debtor  with 
whom  he  would  deal  so  mildly  ought  to  have  a  period  of  imprison- 
ment awarded  him  by  the  Court  whose  lawful  ojrder  he  has  so 
stubbornly  refused  to  obtemper  ?  It  has  been  well  said  of  such  an 
individual,  that  he  "  is  neither  "entitled  to  the  privilege  of  sanctuary, 
the  benefit  of  aliment,  nor  of  cessio,  as  he  may  be  said  to  hold  the 
keys  of  the  prison  in  his  own  hands,"  His  pitiful  case  is  to  be 
remedied,  however,  by  the  demolition  of  the  prison  itself. 
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The  rule  laid  down  by  the  Act  1701,  that  "  all  crimes  not  inferring 
capital  punishment  shall  be  bailable,"  is  now  one  of  those  obsolete 
euactnients  which  has  become  inapplicable,  in  its  literal  sense,  to 
modern  practice,  but  which  has  been  allowed  to  remain  on  the 
statute-book  for  want  of  a  better  criterion  of  judgment  We  have 
now  no  crime  but  murder  practically  inferring  capital  punishment, 
though  theoretically — and  therefore  to  the  effect  of  precluding 
bail,  unless  with  consent  of  the  Lord  Advocate,  or  in  the  dis- 
cretion of  the  Supreme  Court — the  list  of  capital  crimes  includes 
various  aggravated  thefts,  besides  the  pleas  of  the  Crown,  and  a  few 
statutory  offences ;  the  pains  of  which  are  now  always  supposed  to 
be  restricted,  by  the  humanity  of  the  prosecutor,  to  an  arbitrary 
punishment.  The  Commissioners  on  Capital  Punishment,  in  their 
Eeport  in  1866,  strongly  recommended  that  the  anomaly  of  retain- 
ing such  offences  as  capital  should  no  longer  be  allowed  to  exist; 
but  that  recommendation,  necessitating  a  new  standard  or  classifi- 
cation of  bailable  crimes,  has  not  been  carried  into  effect  In 
view,  however,  of  possible  legislation  on  the  subject,  we  venture 
shortly  to  point  out  some  anomalies  which  exist  under  the  present 
practice ;  and  we  hope  they  will  be  removed. 

The  most  striking  anomaly  occurs  in  the  unequal  measure  of 

justice  dealt  out  to  the  thief  and  the  resetter-^relatively,  generally, 

the  poor  thief  and  rich  resetter — the  one  incurring  risks  of  detection, 

which  the  other,  who  reaps  the  chief  fruits  of  the  crime,  often 

*ves,  by  reason  of  his  superior  position  and  advantages,  to 

We  talk  of  the  resetter  being  as  bad  as  the  thief— some- 
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times  as  worse  than  the  thief— encouraging  him  in  his  evil  ways 
by  providing  a  ready  market  for  the  disposal  of  his  plunder ;  but, 
in  marked  contrast  to  this,  the  law  puts  them  upon  a  very  different 
footing  in  its  mode  of  dealing  with  them.  Under  our  old  practice, 
while  the  thief  was  hanged,  the  resetter  was  scourged  and  trans- 
ported; and  by  our  present  practice  the  thief,  in  the  case  of  a 
furtum  grave,  is  denied  bail,  while  the  resetter  is  entitled  to  that 
privilege,  no  matter  how  numerous  his  acts  of  reset,  or  how  great 
in  value  are  the  resetted  goods;  reset  not  being  a  crime  inferring 
capital  punishment.  The  result  is  that  the  rich  resetter  in  serious 
i^ses  is  often  unpunished,  preferring,  as  he  does,  after  liberation  on 
bail,  to  avoid  the  risk  of  a  trial  hy^  leaving  the  country.  As  an 
illustration  a  case  in  our  experience  may  be  cited — a  case  which 
produced  a  painful  impression  on  our  mind  and  shook  the  faith 
of  the  public  in  the  impartial  distribution  of  justice.  A  few  years 
ago  an  extensive  theft  of  jute  was  committed  in  Dundee  by  a 
carter  who  was  employed  to  drive  the  material  from  vessels  at  the 
harbour  to  the  mills  of  the  owners  in  town.  He  was  in  league 
with  the  owner  of  a  suburban  mill,  who  agreed  to  purchase  from 
him  for  a  nominal  sum  any  quantity  of  the  jute  that  might  be 
brought  to  his  mill.  The  carter  drove  a  considerable  quantity  of 
the  stolen  material  to  the  resetter  s  premises  to  be  worked  up  by 
him  in  his  business.  By  an  accident  the  criminal  traffic  was 
discovered,  and  both  thief  and  resetter  were  apprehended  and 
committed  for  trial — the  carter  on  a  charge  of  theft,  and  the  mill- 
owner  on  one  of  reset.  The  carter  had  not  been  previously 
convicted,  but  the  extent  of  his  thefts  amounted  to  9.fartum  grave, 
and  he  was  refused  bail  under  the  Act.  The  resetter,  however, 
was  legally  entitled  to  bail,  and  he  had  no  difficulty  in  finding  it 
to  the  amount  of  £300,  that  being  the  highest  sum  that  could  be 
exacted  from  him  under  the  statute.  On  his  liberation  he  sold 
hia  mill,  and  realized  his  other  property ;  and  before  the  diet  of 
trial  arrived  had  sailed  for  America,  and  was  thus  practically 
beyond  reach  of  the  law.  The  usual  sentence  of  outlawry  was 
harmlessly  fulminated  against  him  for  non-appearance.  His  estates 
were  declared  forfeited  to  the  Crown,  but  he  had  left  nothing 
behind  him  which  could  be  attached  by  the  outlawry.  Her 
Majesty's  Exchequer  was  enriched  by  forfeiture  of  the  £300,  but 
this  was  a  poor  set-off  against  the  defeat  of  justice  which  the 
unequal  operation  of  the  law  of  bail  unfortunately  permitted.  The 
carter  was  detained  in  prison,  brought  to  trial,  convicted,  and 
sentenced  to  penal  sei-vitude. 

Another  anomaly  is  found  in  the  contrast  between  theft  and 
the  cognate  crime  of  breach  of  trust  and  embezzlement,  the  dis- 
tinction between  which  crimes  in  many  cases,  as  was  lately 
remarked  from  the  Bench,  being  more  in  words  than  in  substance. 
A  thief  who  makes  a  single  furtive  exploration  of  a  gentleman's 
pocket,  and  by  chance  obtains  a  well-filled  pocket-book  or  purse, 
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the  value  of  which  raises  the  crime  to  B.furiwm,  grave,  is  beyond  the 
privilege  of  bail  But  a  confidential  clerk,  who  during  a  period  of 
years  has  systematically  embezzled  money  intrusted  to  him  by  his 
master,  and  falsified  his  books  to  conceal  his  defalcations, — which 
may  amount  to  thousands  of  pounds ; — who,  in  other  words,  has 
added  to  what  is  essentially  theft  the  guilt  of  breach  of  trust,  is  not 
treated  as  a  thief,  but  is  held  guilty  only  of  the  lower  offence  of 
breach  of  trust  and  embezzlement,  and  therefore  has  the  right  to 
obtain  liberation  on  bail  on  finding  caution  to  an  amount  not  ex* 
ceeding  £300.  In  sucli  a  case  it  is  not  surprising  that  the  accused 
should  avoid  trial  by  allowing  his  bail-bond  to  be  forfeited. 

The  defect  of  the  Act  is  sometimes  indeed  overcome,  in  an 
indirect  way,  by  the  prosecutor  committing  the  prisoner  on  facts 
which  strictly  amount  to  breach  of  trust  and  embezzlement  only, 
under  the  alternative  chaise  of  theft,  though  on  the  trial  that 
alternative  charge  is  departed  from  or  found  irrelevant^  or  not 
proven.  Sometimes  the  commitment  is  on  the  capital  charge  alone, 
while  in  the  subsequent  indictment  the  milder  alternative  is 
introduced,  on  which  a  plea  or  verdict  is  obtained.  In  the  case 
of  the  City  of  Glasgow  Bank  directors  the  law  of  bail  was  found 
unequal  to  the  occasion,  except  by  resorting  to  a  constructive  and 
alternative  charge  of  theft,  based  on  the  felonious  conversion  of  a 
large  number, of  bills  of  exchange  intrusted  to  them  for  collection. 
This  charge  of  theft  was  afterwards  laid  in  the  indictment  alterna- 
tively to  breach  of  trust  and  embezzlement,  but  the  directors  were 
found  not  guilty  of  either  alternative,  though  the  commitment 
as  laid  had  the  effect  of  preventing  them  obtaining  bail,  and  of 
securing  their  attendance  at  the  trial  So  far  as  regarded  the 
gigantic  frauds  against  them,  laid  as  such,  the  Court  had  no  power 
to  refuse  bail,  the  highest  sum  which  could  have  been  exacted 
from  such  of  them  as  were  landed  proprietors  being  £600,  and  from 
those  who  were  simply  householders  or  gentlemen  £300 ;  and  had 
the  charges  in  the  commitment  been  limited  to  those  which  were 
proved  on  the  trial,  the  accused  would  undoubtedly  have  been 
liberated  on  the  above  amounts,  and  most  probably  would  not 
have  appeared  at  trial. 

Fraudulent  bankruptcy,  or  putting  away  goods  by  insolvent 
debtors  for  the  purpose  of  defrauding  their  creditors,  is  another  of 
those  crimes  in  which  the  accused  frequently  avoid  trial  by  reason 
of  the  facilities  under  our  present  practice.  Here  is  a  common 
case :  The  fraudulent  debtor,  after  clandestinely  putting  away  his 
stock,  absconds  with  as  much  ready  money  in  his  possession  as  he 
can  raise,  but  he  is  pursued  and  brought  back  when  he  is  about 
to  embark  for  a  foreign  country.  Being  incarcerated  and  com- 
mitted for  trial,  he  applies  for  and  is  liberated  on  bail,  depositing 
part  of  the  money  belonging  to  his  creditors,  if  he  fails  to  find  a 
'"^end  to  become  surety  for  him.  The  fact  of  his  intention  not 
xppear  and  stand  trial,  as  shown  by  his  previous  flights  offers 
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no  barrier  to  his  liberation;  his  crime  does  not  infer  capital 
punishment,  and  the  judge  has  no  power  to  retard  his  flight. 
Upon  his  liberation  he  is  allowed  to  do  legally  what  he  before 
attempted  to  do  illegally ;  he  leaves  the  country  without  further 
interruption  from  the  officers  of  the  law,  carrying  with  him  his 
ill-gotten  gains,  and  the  proceedings  against  him  end  abortively, 
to  the  disgust  of  his  creditors,  the  dissatisfaction  of  the  public,  and 
the  reproach  of  jiistice. 

The  above  illustrations,  we  think,  manifestly  show  that  the 
criterion  fixed  by  the  Act  1701  is  defective  and  inimical  to  justice, 
and  also  that  the  amounts  exacted  as  bail  are  far  too  low.  The 
Law  Commissioners,  in  their  fifth  Keport  a  few  years  ago,  while 
stating  their  opinion  that  the  statutory  scale  of  bail  was  quite 
unsuitable,  made  no  distinct  suggestion  as  to  altering  the  standard 
of  bailable  offences  under  the  Act  But  the  witnesses  examined 
before  them,  who  had  greatest  experience  in  criminal  matters, 
concurred  in  opinion  that,  regarding  bailable  offences,  both  the 
extent  of  bail  to  be  required  and  the  question  whether,  in  the 
circumstances  of  the  case,  bail  should  be  accepted  or  refused,  ought 
to  be  left  to  the  judgment  of  the  committing  Sheriff,  with  a  power 
of  appeal  to  the  Court  of  Justiciary.  It  humbly  appears  to  us  that, 
in  any  new  measure  on  the  subject,  while  the  pleas  of  the  Crown 
might  remain  as  at  present,  no  hard  and  fcist  line  need  be  drawn  as 
to  other  crimes,  but  that  a  discretionary  power,  having  due  regard 
to  the  whole  circumstances  of  each  case,  should  be  lodged  with 
the  Sheriff  before  whom  the  application  for  bail  is  made.  We 
cannot  conceive  that  such  discretionary  power  should  be  so 
unwisely  exercised  as  to  place  a  resetter,  or  embezzler,  or  swindler 
in  a  better  position  than  a  thief. 

The  recommendation  of  the  Law  Commissioners,  that  such  appli- 
cation should  be  immediately  intimated  to  the  Procurator-Fiscal, 
and  that  he  should  have  the  right  to  be  heard  with  the  other 
party,  is  very  proper;  as  under  present  practice,  from  want  of 
any  such  procedure,  it  sometimes  happens  that  an  accused  person 
is  Uberated  on  insufficient  bail,  without  the  Fiscal's  knowledge. 
The  further  recommendation  of  the  Commissioners,  that  an  appeal 
should  be  from  the  Sheriff  to  the  Justiciary  Court,  seems  right. 
The  Commissioners  appear  mainly  to  have  had  in  view  an  appeal 
as  to  the  amount  of  bail  only ;  but,  in  any  such  measure  as  we 
have  indicated,  the  appeal  would  be  not  only  as  to  the  amount, 
but  on  the  prior  question  whether  bail  should  be  granted.  Such 
appeal,  moreover,  to  be  effective,  should  be  open  to  the  prosecutor 
as  well  as  to  the  prisoner,  the  former  having  a  substantial  right 
to  object  if  he  had  reason  to  believe  the  admission  to  bail  would 
not  secure  the  attendance  of  the  accused  at  the  trial. 

The  defects  which  we  have  pointed  out  are  generally  admitted ; 
the  remedy  is  simple ;  any  measure  towards  that  end  is  not  likely 
to  meet  any  opposition  in  Parliament^  but  would  be  welcomed  by 
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all  who  wish  our  practice  improved;  and  we  hope  our  Lord 
Advocate  may  shortly  be  able  to  introduce  and  carry  a  measure 
dealing  satisfiEictorily  with  the  subject 
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"  The  question/*  says  Mr.  Dickson, "  is  still  open,  whether  a  guaran* 
tee  for  advance  by  a  bank  to  a  merchant  in  the  course  of  trade  is 
valid  if  it  is  merely  subscribed  by  the  obligant,  or  whether  it  must 
bear  the  statutory  solemnities."  In  other  words,  is  such  a  writing 
in  re  mercatoria  f  There  seems  no  good  reason  why  it  should  not 
be  so  treated.  No  class  of  writings  are  more  intimately  connected 
with  mercantile  dealings.  If  we  may  argue  from  analogy,  there  are 
a  number  of  decisions  which  would  appear  to  decide  this  questiou 
in  the  affirmative.  Thus  in  Brebner  (January  18,  1803,  13  F,  C. 
168)  a  cautioner  for  a  composition  was  held  bound,  although  his 
letter  was  neither  holograph  nor  tested.  A  similar  result  followed 
where  the  letter  was  a  guarantee  for  the  price  of  past  and  future 
furnishings  among  merchants  (Paterson,  January  31,  1810,  15 
F.  C.  545).  In  Bobertson  &  Co,  (December  11, 1821,  1  Sh.  221)  an 
improbative  guarantee  was  granted  to  cover  an  advance  of  money. 
As  Mr.  Dickson  points  out,  a  banker  is  "  merely  a  money  merchant." 
The  cases  which  throw  most  light  upon  the  subject  are  Thomson  v. 
Gilkison  (March  1,  1831,  9  Sh.  520),  BaUantyne  v.  Carter  (January 
21,  1812,  4  D.  419),  and  JohTiston  v.  Grant  (February  28, 1844,  6  D. 
875).  In  GUkison's  case  the  document  was  in  the  following 
terms:  "Sir,  as  treasurer  appointed  by  the  company  of  proprie- 
tors of  the  Glasgow  Free  Press,  I  hereby  undertake  to  pay  to  you, 
for  behoof  of  the  Koyal  Bank,  Glasgow,  two  hundred  pounds  ster- 
ling, as  a  debt  due  to  you  by  Mr.  William  S.  Northhouse."  This 
letter  was  written  by  Northhouse,  the  editor  of  the  Glasgow  free 
Press,  and  signed  by  Paterson,  one  of  the  proprietors.  It  was 
addressed  to  the  agent  of  the  Eoyal  Bank.  When  he  founded 
upon  the  letter  in  an  action  against  the  proprietors  of  the  paper 
he  was  met  with  the  following  pleas :  "  The  letter  if  considered 
as  a  guarantee,  cannot  be  held  to  be  in  re  mercaioria,  so  as  to 
take  it  from  under  the  provisions  of  the  Act  1681 ;  and  if  con- 
sidered as  constituting  a  primary  obligation  for  payment  of  money, 
it  is  a  promissory  note,  and  null  for  want  of  a  stamp,  which  cannot 
now  be  impressed  on  it."  It  was  afterwards  stamped  as  an  obliga- 
tion, and  sustained  by  the  Lord  Ordinary  as  falling  under  the  cate- 
gory of  writings  in  re  mercatoria.  In  the  Inner  House,  Lord  Glenlee, 
at'ter  pointing  out  that  whether  the  document  was  to  be  considered 
as  a  letter  of  guarantee  or  an  obligation,  it  was  clearly  not  a  pro- 
missory note  requiring  to  be  written  on  paper  previously  stamped^ 
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remarked,  "  As  to  its  being  improbative,  I  remember  a  decision  by 
the  late  Lord  Newton,  that  an  obligation  for  a  debt  already  due 
could  not  be  considered  as  in  re  mercatoina ;  but  if  the  debt  be  of  a 
mercantile  character,  I  think  that  the  obligation  should  also  be  con- 
sidered as  in  re  fnercataria,**  Lord  Justice-Clerk  Boyle  said,  "  This 
is  undoubtedly  a  letter  of  obligation,  not  a  promissory  note,  and  it 
falls  under  the  class  of  documents  in  re  mercatoria." 

In  BaUantyTu'a  case  the  guarantee  was  not  granted  directly  to  a 
bank,  but  to  the  cautioner  under  a  bond  of  cash  credit.  The  latter 
was  operated  upon,  and  hence  the  plea  that  rei  interventiis  had 
followed  was  set  up.  The  Court  gave  effect  to  the  plea,  and  the 
question  of  the  value  of  an  improbative  document  of  this  nature 
was  not  decided.  The  Lord  Ordinary  (Cockburn),  however,  asks, 
"Was  not  the  letter  in  question  granted  in  re  mercatoria  f"  Lord 
Mackenzie  said,  ''  It  is  unnecessary  to  decide  whether  the  letter 
was  granted  in  re  Tnercatoria  or  not.  I  agree  on  the  grounds  of  the 
Lord  Ordinary's  judgment."  Lord  Gillies  was  "not  prepared  to 
say  that  this  bond  was  granted  in  re  mercatoria.  Cash  credit 
bonds  are  certainly  often  used  for  mercantile  purposes,  but  they 
are  not  necessarily  so."  Lord  Fullerton  was  doubtful  whether  tlie 
action  could  have  been  supported  upon  the  plea  that  the  letter  was 
in  re  mercatoria.  The  Lord  President  also  avoids  the  question. 
Thus  one  judge  seems  to  commit  liiAiself  to  a  view  favourable  to 
the  validity  of  such  documents,  while  four  decline  to  give  out  any- 
thing like  a  certain  sound  upon  the  subject  But  they  were  quite 
clear  that  no  plea  of  informality  could  stand  for  a  single  moment 
against  the  cautioner,  who  had  relied  upon  the  guarantee.  As  far 
as  he  was  concerned,  the  simple  signature  of  the  granter  was  quite 
sufficient.  Lord  Mackenzie  said,  *'  The  cautioner  continuing  bound 
is  the  most  substantial  m  irUeroenttLS ;  it  is  just  as  good  as  if  he 
had  renewed  the  cautionary  obligation  on  any  occasion  when  money 
was  drawn." 

In  JohndorCs  case  the  order  addressed  to  a  banker  was  in  these 
tenns:  **  As  you  have  this  day  advanced  Mr.  John  Wink,  Spring- 
fidd,  the  sum  of  two  hundred  pounds,  I  hereby  guarantee  payment 
of  the  same  to  you  within  twenty  days  of  this  date."  This  case, 
originating  in  the  Inferior  Court,  was  advocated  to  the  Court  of 
Sewion,  and  two  questions  were  raised,  viz.  whether  this  writing 
was  in  re  mercatoria^  and  whether,  should  it  be  held  not  privileged 
and  improbative,  this  defect  was  cured  rei  intervewtus.  Lord 
Medwyn  expressed  a  strong  opinion  in  favour  of  the  privileged 
character  of  such  a  document,  founding  on  the  cases  of  Paterson 
and  of  Gilkison.  Beferring  to  the  former,  he  remarked,  "  It  surely 
will  not  be  said  that  this  case  is  inapplicable  to  the  present,  because 
there  it  was  a  guarantee  for  furnishing  of  goods,  and  here  for  an 
advance  of  money.  I  never  understood  that  the  one  was  held 
privileged  as  in  re  mercatoria,  while  the  other  was  not  On  the 
contrary,  I  always  understood  that  the  rule  was  as  applicable  to 
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dealings  of  bankers  as  to  merchants  and  shopkeepers,  and  just  for 
the  same  reasons  that  apply  to  the  latter  for  the  facilities  of  com- 
merce and  to  avoid  the  inconvenience  that  would  attend  transac- 
tions of  frequent  occurrence,  and  requiring  expeditious  perform- 
ance, if  regular  writings,  tested  with  all  the  statutory  solemnitiea, 
were  required."  Lord  Medwyn  had  been  Ordinary  in  Gilkison'M 
case.  He  looked  upon  BallarUyne's  case  as  one  which  did  not 
really  raise  the  question,  and  peculiar  in  its  circumstances,  the 
writing  not  having  been  granted  direct  to  the  banker.  He  con- 
curred with  the  other  judges  in  holding  that  there  had  been  rei 
irUerventua,  Lord  Cockburn  did  not  dissent  from  the  view  ex- 
pressed by  Lord  Medwyn  regarding  the  character  of  the  document, 
but  he  said,  "  I  wish  to  rest  my  opinion  upon  the  m  irUerventvs, 
and  not  upon  the  res  mercataria,  because  the  one  point  may  perhaps 
be  thought  somewhat  doubtful,  and  the  other  I  consider  as  quite 
clear/'  He  points  out  that  there  exists  no  definition  of  what  are 
to  be  held  as  res  mercaiorios.  Beferring  to  Erskine,  who  mentions 
"sundry  kinds  of  writings  used  among  merchants  and  trading 
people  in  commercial  afiairs,"  he  says,  ''If  this  be  all  that  is 
required,  I  should  think  that  a  guarantee  for  an  immediate  advance 
of  money  by  a  bank  ought  to  be  held  res  mercataricL  ...  A  bank  is 
a  money-shop.  On  principle,  therefore,  I  see  no  distinction  quoad 
hoc  between  a  supply  of  cash  by  a  banker  and  a  supply  of  other 
goods  by  any  other  merchant"  He  thoiight,  however,  that  the 
tendency  of  Ballantyne's  case  was  to  distinguish  between  surety 
for  repayment  of  a  loan,  even  where  the  loan  is  connected  with  a 
mercantile  transaction,  and  ordinary  mercantile  dealings.  And  yet 
the  doubt  which  prevented  him  from  concurring  with  Lord  Medwyn, 
he  confessed,  was  very  slight  indeed. 

Upon  the  other  hand,  Lord  MoncreifF  was  very  clearly  of  opinion 
that  this  was  not  a  writ  in  re  mercatoria,  and  with  him  the  Lord 
Justice-Clerk  concurred.  ''It  seems  to  me,"  he  said,  "that  tins 
document,  an  obligation  to  a  banker  for  money  advanced,  it  is  im- 
material for  what  object,  cannot  be  a  writing  in  re  mercatoria.'* 

The  effect  of  the  decision  in  Johnston's  case  is  really  to  render 
the  question  one  of  small  practical  importance.  Even  the  Lord 
Justice-Clerk,  while  he  viewed  the  document  as  one  neither  privi- 
leged nor  probative,  held  it  competent  to  prove  that  money  was 
advanced  on  the  faith  of  it,  and  that  its  terms  may  be  read  in  order 
to  see  how  the  facts  connect  with  its  contents.  The  Court  indeed 
went  the  length  of  holding  that  it  was  not  necessary  to  aver  that 
the  advance  had  been  made  in  the  presence  or  with  the  knowledge 
of  the  granter.  "  I  think,"  said  Lord  Moncreiff,  "  that  we  could 
not  safely,  nor  in  consistency  with  very  many  decisions,  lay  it  down 
as  an  abstract  rule  of  law  that  an  improbative  writing  can  never  be 
rendered  binding  by  rei  interventus  unless  the  act  of  intervention 
can  be  proved  positively  to  have  come  at  the  time  within  the  per- 
sonal knowledge  of  the  cautionary  obligant    A  man  is  bc^d 
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from  pleading  that  such  a  document  is  improbative  if  he  either 
knew  of  its  having  been  relied  upon,  or  from  its  having  been  only 
defJt  with  in  the  way  he  contemplated,  must  be  held  to  have 
known  that  it  would  be  so." 


{To  the  Editor  of  the  **  Journal  of  Jurisprudence,'*) 
REGISTERED  LEASEHOLD  TITLES. 

SiK, — It  is  well  known,  in  districts  where  leasehold  titles  prevail, 
that  the  Registration  of  Leases  Act  of  1857,  though  often  useful, 
has  not  attained  its  object  in  an  exhaustive  manner,  and  has  also 
introduced  several  new  disadvantages  into  leasehold  conveyancing, 
including  those  attending  the  uncertainty  as  to  the  correct  construc- 
tion of  several  of  its  provisions.  Its  forms  of  writs  are  also  some- 
what unsatisfactory.  Sufficient  time  having  elapsed  to  test  it  in 
practice,  its  defects  should  now  be  remedied. 

The  object  of  the  statute  is  to  make  it  competent  to  substitute 
the  more  practicable  or  convenient  process  of  registration  of  writs, 
in  the  place  of  possession  of  the  subjects,  as  the  badge  of  ownership, 
which  shall  be  the  condition  of  grants  of  leasehold  rights  being 
recognised  as  conferring  real  rights. 

The  scope  of  the  statute  has  been  much  restricted  in  practice  by 
the  uncertainty  whether  a  lease  can  be  recorded  for  publication  by 
an  assignee  whose  title  includes  the  succession  of  an  heir  without 
service,  a  state  of  title  very  common  in  the  case  of  old  leases,  and 
which  is  often  found  to  be  practically  irremediable.  Either  that 
circumstance  should  be  expressly  declared  to  be  no  objection  to 
registration,  or  the  process  for  procuring  warrant  of  infeftment 
should  be  extended  to  leasehold  titles ;  the  first  alternative  being, 
I  think,  preferable  for  such  titles. 

Leases  granted  since  the  date  of  the  Act  cannot  be  recorded 
under  it,  unless  the  description  in  the  lease  of  the  subjects  speci- 
fies certain  particulars.  ^Seeing  that  general  descriptions  of  any 
kind  in  feudal  titles  may  be  made  specific  for  all  purposes  by  a 
mere  ceremony,  and  that  there  is  no  reason  for  being  stricter  with 
leasehold  titles  than  with  feudal  titles — ^precedent  would  rather 
indicate  the  reverse — a  similar  facility  might  well  be  made  appli- 
cable to  leasehold  titles  in  such  a  case. 

Registration  of  a  lease  for  preservation  after  the  date  of  the  Act, 
a  proceeding  often  desirable,  also  disqualifies  the  lease  for  subse- 
qaent  registration  for  publication.  The  evident  object  of  this 
restriction  is  to  make  it  safe,  or  nearly  so,  to  rely  upon  unregistered 
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titles,  completed  by  possession,  without  searching  the  property 
records,  by  securing  that  there  shall  generally  be  written  notice  of 
the  registration  for  publication  on  the  body  of  the  lease  itself,  or  of 
the  extract  which  is  used  with  the  title.  This  object  has  not  been 
attained  in  a  satisfactory  manner,  for  the  leases  recorded  for  pre- 
servation before  1857,  of  which  new  extracts  can  at  any  time  be 
procured  not  bearing  any  notice  of  registration  for  publication,  are 
sufficiently  numerous  to  afford  an  ample  field  for  fraudulent  deal- 
ing. If  it  be  thought  necessary  to  enable  transactions  with  such 
leases  to  be  safely  effected  without  searches,  this  might  really  be 
done  in  an  effectual  manner,  and  at  the  same  time  the  above  yery 
objectionable  restriction  might  be  removed,  by  permitting  ail 
extract  leases  to  be  recorded  for  publication,  but  requiring  the 
Keeper  of  the  Sasine  Begister  to  transmit  to  the  Keeper  of  the 
Register  for  Preservation,  a  notice  of  the  registration  of  every  such 
extract,  to  be  noted  either  upon  the  principal  lease  or  on  its  record, 
either  of  which  is  accessible  without  tedious  search.  One  special 
advantage  of  this  plan  would  be  that  it  could  at  once,  and  most 
easily,  be  applied  to  past  registrations  of  extract  leases.  Some  risk 
has  been  incurred,  and  is  still  being  incurred,  in  practice,  from  the 
inefficacy  of  the  statute  to  prevent  frauds  in  dealing  with  properties 
held  under  such  old  registered  leases,  the  usual  and  indeed  unavoid- 
able practice  in  districts  where  such  leasehold  titles  prevail  being 
not  to  search  the  property  records.  It  would  require  no  great 
adroitness  for  any  dishonest  person,  finding  himself  in  pecuniary 
difficulties,  to  raise  considerably  more  than  the  value  of  such  a 
leasehold  property — which  he  might  purchase  for  the  purpose — 
by  procuring  two  full  loans  from  two  busy  conveyancers,  one  being 
procured  on  the  faith  of  the  apparent  state  of  possession,  and  the 
other  on  the  faith  of  the  records,  and  separate  extracts  being  pro- 
cured for  the  two  sets  of  titles.  Such  a  fraud  would  not  likely  be 
discovered  unless  he  were  unable  to  extricate  himself  from  bis 
difficulties. 

The  statute  has  also  introduced  into  leasehold  conveyancing 
certain  disadvantages  previously  foreign  to  that  system.  This 
appears  to  have  arisen  to  some  extent  from  a  too  close  adherence  to 
feudal  precedents  where  these  were  objectionable.  While  a  lease 
is  unrecorded,  an  assignee  who  has  a  personal  right  to  the  lease 
under  any  form  of  title,  including  general  as  well  as  special  con- 
veyances, may  convey  the  lease  away  from  himself  and  from  his 
predecessors  without  requiring  to  do  anything  of  the  nature  of  a 
ceremony  to  make  his  right  real ;  and  possession  by  his  assignee 
completes  at  one  step  his  own  and  his  predecessors'  titles.  But 
whenever  the  lease  is  recorded  for  publication,  this  facility  of  a 
leasehold  title  is  withdrawn,  and  the  ceremonies  imposed  become, 
as  the  statute  now  stands,  even  less  flexible  than  in  proper  feudal 
titles,  especially  since  the  recent  conveyancing  statutes  have 
simpUfied  the  latter.    There  does  not  seem  to  be  sufficient  reason 
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for  deviating  so  far  from  the  precedents  of  leasehold  conveyancing, 
as  to  take  away  this  facility  upon  registration  of  the  title,  especially 
seeing  that  leasehold  titles  prevail  mostly  in  rural  districts,  and 
the  properties  held  by  such  titles  are  of  far  less  average  value  than 
those  held  by  feudal  titles,  and  simplicity  and  economy  are  of 
more  importance.     A  personal  title  upon  which  a  public  title  can 
be  expede  by  the  performance  of  a  mere  ceremony,  not  really  of 
the  nature  of  evidence,  and  which  would  then  empower  its  holder 
to  sell  or  convey,  might  most  reasonably  be  allowed  to  be  treated 
as  a  factory  to  sell  or  convey,  by  the  party  last  publicly  vested, 
independent  of  its  more  extensive  effects ;  and  the  assignee  unin- 
feft  might  be  allowed — as  he  would  be  with  a  leasehold  title  unre- 
corded— to  convey  away  the  subjects,  not  merely  from  himself,  but 
from  the  person  of  the  party  last  infeft,  as  if  he  were  a  factor  to 
sell  or  convey  for  the  latter.    That  would  remove  one  objection 
to  registration  of  titles  of  small  properties,  which  titles  would  in 
other  respects  be  much  simplified  by  registration.     Such  a  course 
is  not  without  precedents  even  in  proper  feudal  conveyancing ;  for 
section  105  of  the  Bankruptcy  Act  of  1856  permits  the  trustee's 
act  and  warrant  to  be  treated  not  only  as  a  general  conveyance, 
which  is  its  main  character,  but  also  as  a  factory ;  and  section  45 
of  the  Conveyancing  Act  of  1874  seems  even  to  go  further  than 
this,  introducing  apparently  in  certain  cases  a  latent  form  of 
infeftment,  which  may,  like  other  infeftments,  be  construed  as 
conferring  on  the  persons  so  infeft,  though  not  appearing  on 
the  register,  public  rights  not  merely  concurrent  with  those  of 
persons  on  the  register,  like  factor's  rights,  but  exclusive  of  those 
of  persons  on  the  register;  unless,  perhaps,  reputed  ownership 
may  in  special  cases  restrict  the  effect  of  this  provision.     The 
improvement  I  propose  would  be  far  more  extensively  bene- 
ficial than   these    enactments,  and   would    apparently   be    free 
from  the  element  of  real  danger  involved  in  the  latter  enact- 
ment   It  will  probably  be  satisfactory  to  most  persons  disposed 
to  advocate  the  cutting  down  of  all  ceremonies  which  are  not 
really  of  the  nature  of  evidence,  to  find  there  exist  such  prece- 
dents, adopted  into  such  a  strict  system  as  feudal  conveyancing, 
for  what  there  might  otherwise  be  a  tendency  to  regard  as  an  entire 
innovation  in  registered  titles ;  though  it  may  be  doubted  whether 
any  such  precedent  should  be  regarded  as  a  better  argument  than 
abstract  principle,  well  considered ;  and  though  a  precedent  from 
feudal  conveyancing  will  not  now  be  allowed  so  much  weight  as  in 
days  when  the  feudal  system,  or  its  ritual,  held  full  sway,  and  when 
there  were  lawyers  and  legislators  seemingly  possessed  of  such 
notions  of  its  supposed  perfection,  or  of  its  mystic  claims  upon 
their  homage  and  support,  that  they  were  not  only  satisfied  to 
forego  practical  convenience  for  its  sake,  but  quietly  permitted, 
year  after  year,  to  be  sacrificed  to  it,  Minotaur-like,  interests  and 
feelings  having  the  highest  claims  upon  their  protection.    To  revert 
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to  the  details  of  the  proposed  improvement,  the  truth  seems  to  he 
substantially  this,  that  the  right  of  an  assignee  under  an  unrecorded 
title,  which  if  recorded  would  empower  him  to  sell  or  convey,  only 
differs  from  that  of  a  feu^tor  for  selling  or  conveying  in  being  a  more 
comprehensive  right,  including  usually  beneficial  in  addition  to 
administrative  rights,  and  the  administrative  rights  conferred  being 
of  a  more  comprehensive  and  more  permanent  character  than  such 
a  factor's  rights ;  and  the  same  principle  upon  which  a  person  is 
allowed  to  use  either  of  two  double  titles  should  permit  the  posses- 
sor of  the  greater  right  to  exercise,  at  least,  all  the  rights  and 
facilities  of  the  lesser;  and  probably,  even  in  feudal  conveyancing, 
such  a  reasonable  facility  to  the  holder  of  the  more  comprehensive 
title  would  not  have  come  to  be  excluded  in  practice,  had  not  the 
former  prevailing  inclination  for  complexity  bent  the  ingenuity  of 
conveyancers  in  an  entirely  different  direction.    A  form  of  factory 
to  sell  or  convey,  in  favour  of  the  assignee  and  his  successors, 
might  probably  be  devised,  and  combined  with  the  usual  form  of 
assignation,  which  factory,  while  not  in   reality  conferring   auy 
additional  right,  would  give  to  the  assignee  and  his  successors, 
though  not  publicly  vested,  the  facility   of  conveying  away  the 
property  from  the  party  last  publicly  vested,  as  his  factors,  in 
accordance  with  the  forms  presently  in  use ;  but  it  would  be  more 
congenial  to  modern  ideas  and  customs  to  attain  such  a  resiilt  in  a 
simple  and  logical  manner  by  legislation,  than  thus  to  imitate  the 
mediaeval  practice,  exhibited  in  the  old  form  of  assignation,  of 
causing  the  complete  right  of  property,  the  meaning  of  which  is 
really  so  simple,  to  masquerade  in  a  dissected  form ;  as  if  that  were 
necessary  to  make  its  obvious  qualities  intelligible.     It  may  be 
fancied  by  some  conveyancers,  long  accustomed  to  the  use  of  the 
notarial  instrument  as  a  preliminary  to  selling  or  conveying,  that 
its  omission  would  be  inconvenient  in  practice,  because  its  narrative, 
in  its  present  shape,  generally  points  out  not  merely  the  deeds 
founded  upon,  but  also  the  active  clauses  of  these  deeds  which  are 
to  be  held  applicable  to  the  infeftment;  but  it  may  well  be  doubted 
whether  this  is  safe  guidance,  for  it  may  divert  the  attention  of  an 
inexperienced  conveyancer  from  the  fact  that,  according  to  the  exist- 
ing practice,  what  is  said  in  one  clause  of  a  deed  may  be  unsaid  or 
qualified  in  any  other  clause,  and  that  no  indications  of  this  kind  can 
enable  him  to  simplify  the  question  he  must  solve  in  investigating 
any  title,  namely.  Does  the  title,  read  as  a  whole,  confer  the  right 
in  question  ?    The  most  informal  memoranda  might  supply  better 
guidance,  and  be  less  likely  to  assume  undue  authority,  than 
such  a  presumptuous-looking  document  as  a  notarial  instrument. 
Perhaps,  when  titles  are  judicially  founded  on,  an  exact  specifica- 
tion of  the  active  clauses  relied  upon  might  in  some  cases  be  fair 
to  the  opposite  party,  to  keep  his  objections  within  due  limits,  but 
this  is  an  exceptional  use  of  a  title,  and  any  additional  specification 
might  well  be  left  to  the  Court  to  order  to  be  put  in  process,  as  might 
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seem  reasonable  in  each  case  without  encumbering  the  titla  If  I 
thought  I  could  prudently  advocate  the  attaching  of  any  other 
solemnities  to  such  a  personal  title,  as  conditions  of  a  public  title 
being  procured,  the  solemnities  I  would  suggest  would  be  such  as 
would  add  useful  evidence,  and  not  merely  ceremony,  to  the  title ; 
such,  for  example,  as  substantial  evidence  that  particular  properties 
have  truly  the  characteristics  which  bring  them  within  the  scope 
of  general  conveyances ;  in  the  same  way  that  when  it  is  the  party 
who  is  described  generically  he  may  have  to  prove  his  individual 
qualification  by  service  as  heir  or  by  other  procedure. 

I  now  come  to  the  forms  of  writs  by  which  the  objects  of  the 
statute  are  attained.  The  foregoing  remarks  show  how  disadvan- 
tages have  arisen  from  imitating  feudal  procedure  too  closely ;  but 
in  regard  to  forms  of  writs  the  mistake  has  to  some  extent  Iain  in 
the  opposite  direction.  After  a  lease  has  been  recorded,  why 
should  writs  relating  to  it  differ  in  form  from  similar  writs  relat- 
ing to  a  feu,  unless  perhaps  that  an  option  might  be  given,  from 
the  greater  need  for  simplicity  and  economy,  to  dispense  in  lease- 
hold titles  with  some  of  the  formalities  with  which,  from  habit  or 
other  cause,  feudal  conveyancera  might  as  yet  be  reluctant  to  part 
in  their  peculiar  department.  The  present  diversity  of  forms  is 
often  inconvenient,  especially  in  cases  where  adjacent  feudal  and 
leasehold  properties  have  to  be  conveyed  together ;  and  one  of  the 
results  to  which  it  has  led  has  been  to  exclude  leasehold  properties 
and  titles  from  the  advantages  conferred  by  recent  conveyancing 
statutes,  many  of  which  would  have  been  applicable  and  beneficiaL 
There  is  no  essential  difference  between  feudal  and  leasehold  rights 
except  their  usual  duration,  which  is  rather  a  difference  of  quantity 
than  of  quality ;  and  which,  in  the  case  of  building  leases,  will  pro- 
bably come  to  be  extinguished  by  law,  upon  equitable  compensa- 
tion, on  grounds  of  public  policy,  before  the  expiry  of  many  of 
such  leases.  Indeed,  perpetual  leases  seem  already  to  be  com- 
pletely effectual  if  recorded  under  the  Act.  Feudal  and  leasehold 
rights  are  equally  rights  to  the  one  side  of  bilateral  contracts,  not- 
withstanding the  practice  which  has  arisen,  and  which  perhaps 
tends  to  obscure  the  analogy,  of  describing  the  subjects  only  in 
couveyances  of  the  right  arising  under  the  feudal  form  of  contract, 
but  describing  the  contract  itself  in  conveyances  of  the  right 
arising  under  the  leasehold  form.  Other  differences  can  be  referred 
to  stipulations,  express  or  implied,  affecting  the  quantity  rather 
than  the  quality  of  the  rights  conferred;  and  any  privileges  or 
restrictions  implied  under  feudal  or  leasehold  titles  respectively 
can  be  altered  by  the  express  terms  of  the  original  contracts,  so 
that  the  same  kind  of  right,  in  all  essential  qualities,  may  be 
granted  either  by  a  feu  or  a  lease.  There  is  therefore  so  little 
difference  between  the  two  kinds  of  rights  that  all  forms  of  writs 
competent  in  feudal  conveyancing  might  be  made  competent  in 
leasehold  conveyancing,  the  description  of  the  lease — which  might 
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be  made  shortly  by  specifying  its  subjects,  duration,  and  registra- 
tion, so  as  to  approximate  as  nearly  as  possible  to  the  practice  in 
describing  a  feu — being  substituted  for  the  description  of  the  feudal 
subjects. 

Other  improvements  might  be  suggested  which  would  be  worthy 
of  consideration,  but  I  think  those  above  suggested  are  mostly 
such  as  will  commend  themselves  generally  to  persons  conversant 
with  this  peculiar  department  of  conveyancing.  Simplex. 
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Sir, — As  it  seems  not  altogether  improbable  that  an  Executive 
Commission  may  soon  be  appointed  to  deal  with  the  Scottish 
Universities,  and  as  the  recommendations  of  the  last  Commission 
on  the  above  subject  were  of  a  very  unsatisfactory  character,  I 
would  make  an  attempt  to  rouse  the  attention  of  the  legal  pro- 
fession to  the  subject  through  the  pages  of  your  Journal,  Tlie 
recommendations  of  the  Commissioners  may  be  summed  up  in  two 
sentences :  (1)  Institute  another  B.L  degree,  and  call  it  M.A. !  and 
(2)  Lawyers  as  such  have  nothing  to  do  with  LLD. ! !  In  order 
to  furnish  a  basis  for  consideration,  I  would  suggest  a  complete 
scheme,  in  the  hope  that  the  principles  involved  may  be  accepted, 
subject  to  amendment  in  details.  I  shall  first  give  the  scheme,  and 
then  add  a  few  words  by  way  of  vindication  and  explanation. 

PROPOSED  SCHEMK 

1.  Before  entering  the  Faculty  of  Law,  students  shall  pass  the  same 
preliminaiy  examination  as  is  required  in  the  case  of  medical  students.  Greek 
and  Ethics  shall  be  essential  for  the  degree  of  Doctor,  but  the  examination  on 
these  subjects  may  be  taken  at  any  time  before  application  is  made  for  the 
degree.  The  examination  in  Greek  shall  always  include  one  or  more  dialogues 
of  rlato,  and  certain  books  of  Aristotle,  to  be  prescribed  beforehand. 

2.  A  graduate  in  Arts  of  any  British  University  shall  be  exempt  from  all 
those  examinations. 

3.  The  course  for  the  degree  of  LL.B.  shall  extend  over  four  years,  and 
shall  include  attendance  on  the  following  branches  of  Law  for  the  period 
specified  :  (1)  History  ;  (2)  Civil  Law ;  (3)  Conveyancing,— one  course  each  of 
one  hundred  lectures.     (4)  Scots  Law,  two  courses  of  one  hundred  lectures. 

S5)  Procedure,  Civil  and  Criminal;  (6)  Political  Economy;  (7)  Medical 
furisprudence ;  (8)  Toxicology;  (9)  Constitutional  Law;  (10)  Public  Inter- 
national Law;  (ll)  Private  International  Law,  along  with  English  Law  or 
Modem  Roman  Law,  or  French  Law ;  (12)  Jurisprudence  and  Hutcoy  of  Iaw, 
— each  one  course  of  fifty  lectures. 

4.  The  qualifying  course  of  Public  Law  and  Constitutional  Law  shall  be 
taken  subsequently  to  that  of  History ;  and  Medical  Jurisprudence  and 
Toxicology  shall  be  taken  in  different  sessions.  For  purposes  of  examination 
Nos.  1,  6,  and  9,  4  and  5,  7  and  8,  and  10,  11,  ana  12  shall  count  respec- 
tively as  one  subject ;  and  a  candidate  may  present  himself  for  examination  in 
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any  ttoo  subjects  at  a  time,  provided  always  that  no  candidate,  unless  be  is  a 
gradaate  in  Arts,  as  aforesaid,  shall  be  ta!keu  for  examination  before  the  end 
of  his  second  complete  year.  But  such  graduate  shall  be  entitled  to  take  the 
degree  at  the  end  of  his  third  session  of  attendance. 

5.  In  the  examinations  in  Civil  Law,  International  Law  (Public  and  Private), 
and  Constitutional  Law,  passages  in  Latin  and  French  will  be  set  for  trans- 
lation. 

6.  Candidates  may  take  honours  in  any  group  of  subjects  bv  passing  the 
Doctorate  Examination  (see  below).  Candidates  who  pass  shall  be  arranged 
in  three  classes. 

7.  Any  candidate  may  take  the  degree  of  Bachelor  of  Civil  Law  (B.C.L.)  on 
substituting  a  distinct  winter  course  of  Moral  Philosophy,  and  a  second  course 
of  Civil  Law  and  Constitutional  Law,  for  Conveyancing,  Procedure,  Medical 
Jurisprudence,  and  Toxicology ;  and  passing  a  further  examination  on  these 
subjects. 

8.  After  the  expiiy  of  eight  years  from  the  date  of  graduation,  a  Bachelor 
may  proceed  to  tne  corresponding  degree  of  Doctor  (LL.D.  or  D.C.L.)  on  the 
following  conditions : — 

•  (1)  He  shall  be  at  least  thirty  years  of  age  (except  as  after  mentioned). 

(2)  He  shall  produce  a  certificate  from  any  of  her  Majesty's  Judges,  or  any 
Sheriff  or  Sheriff-Substitute  in  Scotland,  or  the  Dean  or  President  of  any 
incorporated  legal  body  in  Scotland,  or  any  professor  in  a  British  or  Colonial 
University,  that  he  is  personally  known  to  the  grantor,  and  has  been  engaged 
for  at  least  three  years  since  he  obtained  the  degree  of  Bachelor,  in  the  study 
or  practice  of  law. 

(3)  He  shall  write  a  thesis  on  any  subject  falling  within  those  prescribed  for 
the  Bachelorship,  to  be  approved  beforehand  by  the  Professor  of  Law.  This 
thesis  may  be  dispensed  with  in  any  case  where  the  candidate  has  published  a 
meritorious  work  on  a  legal  subject. 

Or  (4)  He  shall  pass  a  searching  examination  on  one  of  the  following  groups 
of  subjects : — 

(a)  Law  of  Scotland,  including  Scots  Law,  Conveyancing,  Procedure,  and 
Medical  Jurisprudence. 

(b)  Roman  Law,  including  Civil  and  Public  and  Private  International  Law. 

(c)  Constitutional  Law,  including  History,  Constitutional  Law,  and  Public 
International  Law. 

S  Jurisprudence,  including  Moral  Philosophy,  Jurisprudence  and  History 
w,  and  Political  Economy. 

9.  In  the  case  of  prsons  who  are  graduates  in  Arts  as  aforesaid,  the  degree 
of  Doctor  may  be  taken  at  the  expiry  of  five  years  instead  of  eight,  and  the 
restriction  of  age  shall  not  apply. 

10.  The  degrees  of  LL.D.  and  D.C.L.  shall  still  be  conferred  honoris  catuA 
on  eminent  statesmen,  members  of  Parliament,  and  persons  holding  judicial 
positions,  or  promoting  the  improvement  or  study  of  Law ;  and  they  shall  be 
<iiBtinguiahed  as  Honorary  Doctors  of  Laws,  or  of  Civil  Law,  as  the  case 
maybe. 

A  few  words  of  explanation.  And  first,  the  course  above 
indicated  is  shorter  than  that  presently  prescribed  for  M.A.,  and 
considerably  shdrter  than  the  mediced  course,  while  it  is  practically 
identical  in  length  with  the  course  for  the  ministry  of  the  Church 
of  Scotland  and  for  the  degree  of  B.D. 

The  classes  may  be  arranged  in  the  following  manner: — 
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CORRESPONDENCE. 


FOR  THREE  YEARS'  COURSE. 

First  Year. 
Winter, — History  and  Civil  Law  and 

Political  Economy. 
Summer. — Medical  Jurisprudence,  Civil 

Law,  and  Constitutional  Law. 

Sbgond  Year. 
Winter. — Scots  Law  (junior),  Political 

Economy  (if  not  taken  previously), 

Public  Litemational  Law. 
Summer. — Scots  Law,  Toxicology. 

In  July  or  October  pass  in  Civil  Lawf 
Constitutional  Law,  and  Medical  Juris- 
prudence. 

Third  Year. 

Winter. — Scots  Law  (senior).  Convey- 
ancing, Jurisprudence,  and  Private 
International  Law. 

Summer. — Scots  Law  and  Procedure. 

In  July  or  October  pass  in  Scots  Law, 
Conveyancing,  and  Public  Law,  and 
Graduate. 


FOR  FOUR  YEARS'  COURSE. 

First  Year. 
Winter. — History  and  Civil  Law. 

Summer, — Medical  Jurisprudence  and 
Civil  Law  (if  there  is  a  class  in  the 
University). 

Sbcond  Year. 
Winter. — Scots  Law  (junior)  and  Politi- 
cal Economy. 

/Summer. —Scots  Law  (if  there  is  a  class 
in  the  University),  Constitutional 
Law. 

In  July  or  October  pass  in  Civil  and 
Constitutional  Law. 

Third  Year. 
Winter. — Scots    Law   (senior)  or  Con- 
veyancing, Public  International  Law. 

Summer. — Scots  Law  (if  there  is  a  class 
in  the  University,  and  that  taken  dur- 
ing winter),  Toxicology  and  Proced- 
ure. 

In  July  or  October  pass  in  Scots  Law 
or  Conveyancing  and  Medical  Jurispru- 
dence. 

Fourth  Year. 
Winter, — Conveyancing  or  Scots  Law 

(senior).  Jurisprudence,  and  Private 

International  Law. 
/Summer.— Scots  Law  (if  there  is  a  class 

in  the  University,  and  that  has  been 

taken  during  winter). 

In  July  or  October  pass  in  Convey- 
ancing or  Scots  Law  and  Public  Law, 
and  Graduate. 

Secondly,  The  course  above  indicated  would  be  as  good  an  edttca- 
Hon  as  the  present  course  for  M.A.  Classics  would  be  represented 
by  Latin  and  French,  and  according  to  Professor  Stubbs,  in  a  more 
useful  form  than  that  in  which  they  are  at  present  given. 
Philosophy  could  be  very  efficiently  taught  tkrotigh  History, 
Political  Economy,  and  Jurisprudence,  and  lastly,  Science  would 
be  amply  provided  for  in  Medical  Jurisprudence,  and  the  Chemistry 
involved  in  Toxicology.  Thirdly,  The  student's  view  of  the  scope  of 
Law  would  be  immensely  extended,  and  yet  the  whole  of  the  sub- 
jects above  referred  to  could  be  overtaken  by  the  present  staff  of 
Professors  with  very  slight  assistance  and  redistribution  of  work. 
Fourthly,  The  alternative  presented  by  LL.B.  and  B.C.L  as  above 
proposed  would  meet  the  difficulty  which  is  felt  with  the  present 
degree,  and  allow  students  who  wished  to  study  Law  only  theoreti- 
cally to  take  as  high  a  degree  as  those  who  intended  to  practise  in 
chambers  or  at  the  Bar.     It  might  attract  men  who  were  aiming  at 
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service  in  the  State  or  in  Parliament.  B.L.  might  still  be  retained 
with  some  modifications,  such  as  abolishing  Medical  Jurisprudence 
as  an  alternative  to  Public  or  Constitutional  Law  and  History,  or 
making  it  essential  for  the  degree,  and  some  others.  It  might  be 
expected  to  fall  into  disuse  and  ultimately  be  abolished.  Fifthly, 
The  restoration  of  the  Doctorate  to  its  proper  place  was  a  point  on 
which  all  the  legal  witnesses  examined  before  the  Commission 
were  unanimous.  It  is  certainly  rather  curious  that  the  only 
Universities  in  the  country  which  give  a  sound  and  thorough  legal 
training  should  be  the  only  ones  (excluding  those  which  have  only 
an  imperfect  Law  Faculty)  which  refuse  to  give  the  highest  degree  in 
the  Faculty  to  candidates  qualified  by  exarainatioiL  Igjiorantia 
Juris  neminem  excused.  And  so  any  gentleman  of  respectability  is 
entitled  to  become  a  Doctor  utriusqtie  juris.  Imagine  the  feelings 
of  the  Faculty  of  Divinity,  if  every  man  who  went  regularly  to 
church  was  qualified  for  a  D.D. !  or  those  of  medical  men,  if  every 
man  who  was  regular  in  his  habits  oould  claim  the  degree  of  M.D. ! 
The  Commissioners  do  not  seem  to  be  aware  that  the  present  system 
by  which  Law  represents  all  learning  is  a  relic  of  mediaeval  ignorance. 
They  forget  that  Law  is  now  a  special  science  and  must  be 
cultivated  by  the  ordinary  scientific  methods.  It  is  a  sad  and 
humiliating  confession — and  all  the  more  so,  that  it  is  an  uncon- 
scious one — of  the  backward  state  of  Scientific  Jurisprudence  in  this 
coantiy.— I  am,  yours,  etc.  Wm.  Galbraith  Miller. 


%ebietD. 


Digest  of  the  Scottish  Law  of  JEvidence.    By  John  Kirkpatrick, 
M.A.,  LLB.,  etc..  Advocate.    Edinburgh:  William  Green.    1882. 

Mr.  Kirkpatrick  has  performed  admirably  a  by  no  means  easy 
task.  By  condensing  into  a  wonderfully  small  space  a  very  large 
amount  of  matter  he  has  produced  a  most  valuable  hand-book  of 
the  Law  of  Evidence.  Perhaps  there  is  no  legal  subject  which,  with 
greater  advantage  to  both  Bench  and  Bar,  could  have  been  so 
treated.  Questions  relating  to  evidence  usually  arise  in  the  course 
of  a  trial  and  have  to  be  decided  at  once,  often  under  circum- 
stances which  render  an  examination  of  bulky  legal  authorities 
impossible.  There  should  be  no  difliculty  in  carrying  Mr.  Kirk- 
patrick*s  little  volume  even  to  the  remotest  Small  Debt  Court  in 
the  country.  The  style  is  clear  and  the  arrangement  good,  the 
paragraphs  being  numbered  and  ''the  more  import-ant  general 
rules  of  evidence  "  printed  in  large  type ;  while  by  way  of  appen- 
dix there  is  a  useful  table  of  statutes  relating  to  evidence  in  the 
order  of  their  dates,  and  extending  over  a  period  of  more  than  four 
centuries.    Space  being  a  consideration,  the  author  must  have  felt 
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considerable  difficulty  in  deciding  what  points  were  really  essential, 
and  it  might  not  be  difficult  to  discover  omissions.  We  do  not 
observe,  for  example,  a  reference  to  that  important  and  somewhat 
obscure  subject  of  "  proof  before  answer,"  while  the  law  relating  to 
qualified  admissions  on  record  might  possibly  be  clearer.  But  after 
testing  the  work,  we  have  no  hesitation  in  recommending  it  to  the 
profession  as  one  which  will  prove  of  the  greatest  use  in  everyday 
practice. 


%kt  Moxdh. 


Juvenile  Offenders. — ^A  bulky  Blue-Book  has  been  recently  issued 
containing  the  reports  of  the  Magistracy  in  England,  Scotland,  and 
Ireland,  in  answer  to  a  circular  addressed  to  them  by  the  Secretary 
for  the  Home  Department.  The  subject  of  inquiry  and  opinion  was, 
"  The  State  of  the  Law  Belating  to  the  Treatment  and  Punishment 
of  Juvenile  Offenders."  The  volume  embraces  a  mass  of  curious 
and  interesting  facts  and  diversified  opinions  from  gentlemen  whose 
position  and  experience  make  them  conversant  with  the  important 
subject  submitted  to  them.  We  first  will  collect  the  answers  and 
opinions  of  the  Sheriffs  in  Scotland,  both  principal  and  resident,  on 
the  subject  whether  whipping  ought  to  be  made  a  punishment 
inflicted  on  juvenile  offenders. 

The  Sheriffs-Principal  remitted  the  question  to  a  committee  of 
their  number,  whose  report  was  approved  and  adopted  on  21st 
January  1881.  It  is  remarkable  that  whipping,  as  a  mode  of 
punishing  juvenile  offenders,  is  not  once  noticed  in  the  report 
(Report,  p.  182).  The  Sheriff  of  Lanarkshire  (Clark)  says:  "The 
increased  use  of  flogging  has  been  advocated  as  a  substitute  for 
imprisonment  in  cases  of  juvenile  offenders.  I  deem  it  my  duty 
to  record  my  strongest  dissent  from  any  such  proposal.  I  must  be 
understood  as  speaking  of  Scotland  only.  As  to  England,  with 
whose  manners  and  customs  I  can  claim  no  acquaintance,  I  offer 
no  opinion.  In  Scotland  during  the  last  century,  and  well  into  the 
present,  corporal  punishment  was  the  recognised  mode  of  enforcing 
discipline.  Teachers  beat  their  pupils,  masters  their  servants  and 
apprentices,  parents  their  children,  and  even  husbands  their  wives. 
Flogging  in  the  army,  the  navy,  and  the  prison  was  common. 
Nothing  tended  more  powerfully  to  brutalize  the  masses  and  retard 
the  growth  of  civilization ;  crime  was  prevalent  to  a  degree  now 
happily  unknown.  But  just  as  these  practices,  which  I  can  only 
regard  as  relics  of  barbarism,  tended  to  diminish,  did  crime,  parti- 
cularly of  the  more  violent  kinds,  become  more  and  more  rare.  I 
can  well  recollect  when  flogging  was  habitually  practised  in  Scotch 
schools.  Its  gradual  abandonment  has  been  coincident  with 
improvement  in  tuition  and  a  still  more  marked  improvement  in 
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scholastic  discipline.  Most  people  must  have  observed  that  in 
families  where  corporal  punishment  has  been  altogether  unknown 
how  little  trouble  parents  received  on  account  of  their  children  ; 
while  in  other  families,  where  the  rod  was  resorted  to,  there  were 
many  sad  examples  of  depravity.  In  dealing  with  youthful  delin- 
quents as  a  magistrate  I  have  questioned  the  parents  as  to  how 
they  managed  their  children,  and  I  have  almost  uniformly  found 
that  their  only  notion  of  training  was  the  use  of  the  rod.  From 
these  considerations  I  am  humbly  but  strongly  of  opinion  that 
corporal  punishment  is  not  only  unnecessary,  but  hurtful  in  the 
family  and  the  school,  and  by  parity  of  reasoning  I  regard  it  as 
still  more  so  in  the  tribunals  whose  procedure  should  inculcate 
mildness  of  manners,  and  should  hold  forth  something  to  be  imitated, 
not  shunned,  by  the  community.  I  have  often  heard  it  confidently 
asserted  that  when  youthful  offenders  have  been  flogged  they  never 
a[^in  appear  before  the  magistrate.  This  certainly  does  not  accord 
with  my  own  experience.  On  the  contrary,  I  have  known  instances 
of  men  sentenced  to  penal  servitude  who  as  boys  had  been  flogged 
for  trifling  offences.  It  is,  of  course,  impossible  to  lay  down  a  rule 
to  which  there  shall  be  no  exceptions ;  but  it  is  important  to  bear 
in  mind  that,  while  punishments  of  a  violent  and  ignominious  kind 
may  check  particular  offences,  such  a  result  is  dearly  bought  if  they 
prove  inimical  to  that  mildness  of  manners  from  which  alone  any 
permanent  diminution  of  crime  can  be  expected"  (p.  184). 

The  Sheriff  of  Midlothian  is  the  only  other  Sheriff*  whose  answer 
is  given  in  the  volume,  and  he  does  not  allude  to  the  matter  of 
whipping. 

We  proceed  to  give  the  answers  returned  by  the  various  Sheriffs- 
Substitute,  or,  more  properly,  resident  Sheriffs,  who  are  more 
directly  engaged  in  the  administration  of  criminal  justice.  We 
first  give  the  opinions  of  those  of  this  class  who  support  the  elaborate 
opinion  of  Sheriflf  Clark  of  Lanarkshire : — 

1.  One  of  the  resident  Sheriffs  at  Aberdeen  (Dove  Wilson)  says : 
"lam  entirely  opposed  to  the  punishment  of  flogging  for  juvenile,  or, 
indeed,  for  any  offenders.  During  the  last  century  flogging  was  a  punish- 
ment of  great  frequency  in  Scotland.  Since  that  time  public  opinion, 
except  in  rare  moments  of  irritation,  has  pronounced  with  great  decision 
against  it  I  think  this  verdict  right,  but  in  any  view  I  think  that  the 
fact  that  any  attempt  to  revive  that  punishment  will  certainly  fail  must 
he  accepted  "  (p.  188). 

2.  The  resident  Sheriff  at  Tobermory  (Ross)*  says :  "  I  do  not  approve 
of  the  use  of  the  birch-rod,  and  think  that  the  use  of  it  should  be  left  in 
the  hands  of  parents  *'  (p.  192). 

3.  The  resident  Sheriff  at  Fort  William  (Simpson)  says:  '<  I  think  that 
▼hipping  should  be  rarely  resorted  to.  It  leaves  a  stigma  on  the  char- 
acter of  the  boy  subjected  to  this  punishment  such  as  time  itself  cannot 
take  away.  Ift  hardens  the  heart  instead  of  leading  to  improvement  or 
tending  to  reformation.    It  has  been,  but  it  cannot  be  fairly  compared  in 
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any  sense  or  degree  with  school  punishments.  There  are  many  compensa- 
tory considerations  to  a  child  having  the  misfortune  to  be  punished  in 
school.  Their  friends  and  companions  have  at  some  time  or  other  been 
punished  in  like  manner  ;  the  infliction  of  the  birch  or  lash  was  in  the 
mind  of  the  child  probably — in  some  cases  certainly — unjust,  and  so 
after  a  time  the  sense  of  pain  and  shame  is  forgotten.  Not  so,  however, 
with  the  subject  of  birch  punishment  for  ofiences  by  warder  or  other 
official  in  prison.  It  becomes  known  that  the  child  was  so  punished,  and 
he  is  never  allowed  to  forget  the  degrading  fact.  If  possible  this  punish- 
ment should  be  discontinued"  (p.  193). 

4.  Sheriff-Substitute  Spens  of  Glasgow  says:  ''I  know  that  many 
able  and  tender-hearted  men  advocate  the  flogging  of  children  chained 
with  first  offencea  I  have  always  objected  to  this  punishment  for  first 
offences,  though  I  admit  my  objection  is  not  equally  applicable  in  the 
case  of  a  second  or  further  offences.  I  confess  I  have  a  strong  repugnance 
to  flogging,  chiefly  through  the  belief  that  it  may  utterly  and  absolutely 
pervert  the  nature  of  the  child.  I  mean  there  are  certain  natures  which 
may  be  good  in  themselves,  but  which  by  the  public  indignity  of  the 
lash  will  be  irretrievably  ruined.  Possibly,  nay  probably,  the  more 
sensitive  the  character,  and  therefore  the  better  the  nature,  the  greater 
the  risk  there  is  of  demoralization  through  infliction  of  the  lash,  and  I 
think  it  quite  impossible  for  magistrates  to  attempt  any  successful  gauge 
of  character  in  children  brought  before  them  for  the  first  time.  I  should 
not  have  the  same  objection  to  an  order  made  upon  the  parent  to  flog  the 
child  in  presence  of  a  witness  named  by  the  Court,  the  failure  to  carry 
out  properly  such  order  being  punishable  by  a  fine  on  the  parent "  (p. 
210). 

5.  Mr.  Orphoot  of  Peebles  says :  "  Whipping — I  am  informed  that  it 
sometimes  happens  that  after  the  boy  is  whipped  in  prison  a  'juvenile 
offender '  is  treated  by  injudicious  relatives  as  a  martyr,  and  the  benefit  of 
the  punishment  is  destroyed.  It  might  perhaps  do  something  to  correct 
this  to  enable  the  magistrate  to  order  the  whipping  to  be  administered 
by  the  parent  or  person  in  loco  parentis,  and  at  the  sight  of  a  police 
constable,  or,  on  failure,  then  by  the  'whipping  official'"  (p.  222). 

6.  Mr.  Barclay  of  Perth  says :  "  I  have  never,  in  any  case,  resorted 
to  the  punishment  of  whipping.  I  am  of  opinion  that  to  treat  a  chUd  as 
a  brute  inevitably  brutalizes  him  for  life.  The  rod  is  beneficial  in  the 
hands  of  a  discreet  parent  or  teacher.  It  is  not  an  instrument  fit  in  the 
hands  of  the  magistrate  to  be  used  on  children.  I  have  observed  that 
boys  have  been  brought  before  me  with  oft-recorded  previous  inflictions 
of  the  lash  in  other  counties  without  any  apparent  beneficial  result" 
(p.  223). 

7.  Mr.  Smith,  Greenock,  says :  "  I  cannot  offer  an  opinion  on  the 
expediency  or  otherwise  of  giving  ample  powers  to  order  corporal  punish- 
ment in  the  case  of  boys'  offences  against  the  law.  So  far  as  I  can  judge 
there  is  a  strong  public  feeling  here  against  such  punishment  I  have 
only  ordered  it  once,  I  think,  and  on  that  occasion  it  was  not  carried  out 
because  nobody  could  be  found  to  inflict  it "  (p.  225). 

8.  Provost  Shortridge  of  Dumfries  says :  **  I  have  seen  very  little 
good  result  from  the  use  of  the  rod  in  the  family,  and  think  that  only  in 
very  exceptional  cases  it  should  be  resorted  to"  (p.  201). 
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9.  Mr.  Smith  of  Elgin  and  Nairn  says :  "  I  never  bad  occasion  to 
order  whipping"  (p.  201). 

So  far  the  above  magistrates  unite  with  Sheriff  Clark  as  to  the 
inexpediency  of  whipping  children  as  a  sentence  of  punishment 
for  offences.  There  are  several  opinions  adverse  to  the  total  aboli- 
tion of  this  punishment,  but  these  opinions  are  generally  given 
with  hesitation  and  represent  whipping  "under  difficulties." 

1.  The  Sheriff-Principal  of  Argyleshire  (C.  Irvine)  says :  "  I  am  in 
fkvoar  of  continuing  whipping  as  a  punishment  for  male  offenders,  and 
consider  the  existing  regulations  on  this  head  sufficient.  I  do  not  think 
that  the  brand  of  infamy,  which  I  have  referred  to  as  associated  with  a 
sentence  of  imprisonment,  is  a  necessary  consequence  of  this  mode  of 
punishment'*  (p.  181). 

2.  One  of  the  resident  Sheriffs  at  Aberdeen  (Comrie  Thomson)  is  of 
opinion  that  (but  contrary  to  his  brother  Sheriff  Dove  Wilson,  supra,  1) 
'*  the  existing  Scotch  law  on  the  subject  of  whipping  juveniles  should  be 
maintained  except  that  not  more  than  twenty  stripes  be  inflicted  on  a 
young  Lad  between  fourteen  and  sixteen,  and  that  where  more  than  twelve 
strokes  or  stripes  are  ordered  a  medical  man  should  be  present"  (p.  188). 

3.  Mr.  Dundas  of  Campbeltown  says  :  *'I  believe  whipping  to  be  the 
most  deterrent  form  of  punishment  for  children,  and  I  think  that  it 
should  be  more  commonly  used  than  it  now  is ;  the  existing  law  on  the 
subject  appears  to  me  satisfactory.  I  do  not  think  it  would  be  practicable 
or  expedient  to  lay  down  a  general  rule  that  such  and  such  offences  by 
children  should  in  all  cases  be  punished  with  whipping,  nor  do  I  think 
it  would  serve  any  good  purpose  to  sentence  the  same  offender  to  repeated 
inflictions  of  the  same  punishment,  which,  like  most  others,  is  apt  to 
loee  its  effect  by  repetition.  If  a  boy  has  been  brought  up  for  trial  two 
or  three  times,  and  after  being  whipped  each  time  still  continues  to 
offend,  it  seems  clear  that  the  punishment  is  not  sufficiently  deterrent, 
and  that  something  else  must  be  tried.  I  am  not  disposed  to  think 
that  an  alteration  of  the  law  is  necessary  as  to  this  punishment;  but 
it  might  be  expedient  for  the  Home  Secretary  to  call  the  attention  of 
judges  and  magistrates  to  the  power  which  they  already  possess  of 
awarding  this  penalty,  and  to  suggest  that  they  should  more  freely  avail 
themselves  of  it "  (p.  191). 

4.  Mr.  Anderson  of  Kilmarnock,  Ayrshire,  says  that  "  the  Whipping 
Act,  I  am  sorry  to  say,  is  a  dead  Act  so  far  as  this  county  is  concerned. 
Immediately  on  the  passing  of  the  Act  I  got  the  specified  apparatus, 
tawse,  board,  etc.,  prepared,  and  had  the  punishment  administered  in  one 
or  two  cases.  But  the  prison  warder  employed  to  do  so,  on  appearing 
on  the  streets,  was  so  mobbed  by  a  crowd  calling  out  *  hangman,'  etc., 
that  he  preferred  resigning  the  situation  rather  than  perform  the  duty. 
Being  strongly  impressed  with  the  value  of  the  Act  as  a  powerful 
deterrent  in  the  case  of  young  boys  found  guilty  of  petty  crime,  I  got  a 
^arder  from  Glasgow  Prison  to  administer  the  punishment  for  a  short 
time;  but  the  Crown  authorities  refused  to  sanction  the  expense  of 
bringing  the  warder  from  Glasgow,  and  the  items  having  being  disallowed 
by  Exchequer  in  the  Fiscal's  outlay,  we  were  obliged,  to  my  great  regret, 
to  give  np  further  attempts  to  enforce  the  Act "  (p.  194). 
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5.  Mr.  O.  Paterson,  at  Ayr,  briefly  states :  "  Whipping  nnder  proper 
regulations,  if  power  discreetly  exercised,  would  probably  prove  a  most 
useful  deterrent  against  juvenile  crime  and  substitute  for  imprisonment" 
(p.  195). 

6.  Mr.  Spittal,  Banff,  states :  ''  The  punishment  which  I  believe  most 
suitable  for  the  mt^'ority  of  juvenile  oifenders  is  that  of  the  lash.  But 
here  I  have  to  state  a  local  difficulty.  No  one  has  been  whipped  in  this 
county  since  1854.  There  is  neither  a  suitable  instrument  nor  any  one 
to  make  use  of  it  if  it  did  exist.  I  am  to  understand  that  a  person  was 
once  appointed  for  the  purpose,  but  that  he  found  so  much  odium  attached 
to  the  office  in  the  mind  of  the  public  that  he  speedily  resigned.  The  Act 
does  not  state  who  is  to  carry  out  the  sentence  of  the  law.  I  think  it 
should  be  a  duty  which  any  policeman  may  be  called  on  to  perform 
under  proper  restrictions,  and  that  all  prisons  and  prison  ceUs  should  be 
provided  with  the  necessary  instruments.  I  have  no  doubt  that  the 
practical  difficulty  I  have  here  pointed  out  exists  in  most  of  the  more 
rural  districts.  While  acting  as  Sheriff-Substitute  in  Glasgow  some 
years  ago  I  had  occasion  to  impose  a  sentence  of  whipping,  and,  although 
a  very  light  one,  I  was  struck  with  the  effect  it  seemed  to  have  upon  the 
minds  of  the  culprits"  (p.  195). 

7.  Mr.  Rampini  of  Lerwick  suggests  "sentence  of  fine,  with  the 
alternative  of  flogging — the  flogging  might  be  with  a  cat-of-nine-tails  for 
boys  above  fourteen,  and  with  a  birch-rod  for  children  below  that  aga 
The  necessity  for  the  presence  of  a  medical  man  does  not,  in  nine  cases 
out  of  ten,  seem  to  exist.  The  punishment  might  be  inflicted  in  any  lock- 
up, police  station,  or  other  convenient  place,  and  within  (say)  six  or 
twelve  hours  after  conviction  "  (p.  198). 

8.  Mr.  Johnstone  of  Alloa  is  of  opinion  "  that  if  the  provisions  of  the 
Whipping  Act  were  more  generally  taken  advantage  of  throughout  the 
country,  the  imprisonment  of  children  after  trial  might  be  obviated  to  a 
very  great  extent "  (p.  200). 

9.  Mr.  David  B.  Hope  of  Dumfries  observes  :  "We  have  what  is  so 
much  desiderated  in  England,  the  power  to  order  juveniles  (male)  to  be 
whipped  for  nearly  all,  if  not  all,  offences.  I  may  mention  cases  of 
mischief,  such  as  the  killing  or  maiming  of  poultiy  by  stoning  (a 
common  country  offence),  throwing  things  at  bicycle-riders  to  their  injury, 
damaging  gates,  etc.,  stealing  from  gardens,  as  suitable  for  such  punish- 
ments only.  With  the  sentimentalism  which  objects  to  such  punishment 
as  'degrading'  I  have  no  sympathy.  The  feelings  of  the  lower  orders 
are  not  so  fine  as  such  objectors  seem  to  imagine.  The  '  birching '  in 
public  schools  is  neither  felt  by  the  victims  of  it,  or  by  their  companions, 
as  anything  but  a  very  proper  mode  of  punishment,  and  no  degrading  effects 
are  the  result  Of  course  it  is  a  disgrace  to  be  caught  in  wrong-doing 
and  punished,  but  that  is  inevitable  whatever  the  mode  of  punishment 
be.  .  .  .  It  has  been  said  '  that  one  fact  is  worth  a  bushel  of  theories.' 
I  can  state  as  a  fact  that  those  who  have  been  whipped  are  rarely 
brought  up  again.  I  do  not  remember  any  instance  in  my  experience " 
(p.  200). 

10.  Mr.  Cheyne  of  Dundee  says:  "I  consider  whipping  the  best, 
and  imprisonment  the  worst,  mode  of  punishment  for  juvenile  offenders" 
(p.  202). 
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11.  Mr.  Robertson  of  Forfar  merely  suggests  "that  oflFendera  be 
whipped  within  the  precincts  of  the  Court-house,  and  not  in  the  prison  " 
(p,  202). 

12.  Mr.  Speirs  of  Portree,  Skye,  thinks  "that  the  birch-rod  is  not 
used  enough,  and  that  in  many  cases,  as  of  malicious  mischief,  it  would 
have  a  most  salutary  effect  Switching  is  well  known  and  practised  in 
our  best  public  schools,  and  no  one  thinks  anything  of  it  Why  should 
it  not  be  administered  by  the  warder  (or  governor  in  small  jails)  of  a  jail  1 
A  dozen  stripes  might  be  given  easily  without  the  necessity  of  a  medical 
attendant"  (p.  206). 

13.  Mr.  Nicolson  of  Kirkcudbright  states  that,  during  eight  years,  out 
of  one  hundred  and  twenty-nine  juvenile  offenders  under  sixteen  years, 
thirty-two  were  punished  by  whipping.  "  I  am  always  adverse  to  sending 
young  offenders  to  prison,  and  have  never  done  it  where  any  other  punish- 
ment of  an  adequate  kind  could  be  given.  "Whipping,  on  the  other  hand, 
I  consider  the  best  of  all  punishments  for  boys,  except  where  they  give 
repeated  and  clear  indications  of  a  criminal  disposition  requiring  more 
continuous  discipline.  It  is  no  degradation  compared  with  imprisonment, 
and  it  is  much  more  feared.  For  malicious  mischief  it  is  particularly 
appropriate  as  a  punishment,  and  very  effective,  as  is  indicated  by  the  fact 
that  there  has  been  no  repetitions  of  that  offence  for  a  long  period  "  (p.  207). 

14.  Mr.  Erskine  Murray  of  Glasgow  states :  "  My  practice  during  the 
twenty  years  that  I  have  been  Sheriff-Substitute  in  Glasgow  has  been, 
when  children  have  been  brought  before  me  on  a  charge  of  theft,  and  the 
crime  admitted  or  proved,  to  ascertain  in  the  first  place  whether  the 
parents  were  able  to  exercise  in  future  a  supervision  over  their  child  and 
to  provide  for  its  education.  If  there  was  any  reasonable  prospect  of 
their  being  able  to  do  so,  and  if  the  circumstances  did  not  justify  a 
dismissal  with  a  reprimand,  I  ordered  punishment  by  the  cane  or  tawse, 
according  to  the  age  of  the  child.  Only  in  cases  whero  there  was  no 
hope  of  parental  supervision  have  I  ordered  the  children  to  a  reformatory 
to  save  them  going  utterly  to  the  bad.  I  have  found  the  results  of  this 
practice  very  successful,  as  I  am  aware  of  very  few  cases  where  whipped 
hoys  returned  to  crime ;  whereas  boys  sent  to  a  reformatory  are  boys 
simply  reprimanded,  and  too  often  return  to  crime.  I  have  found  as  a 
rule  the  parents  rather  glad  than  otherwise  of  the  imposition  of  the 
penalty  of  whipping,  as  it  strengthens  their  authority  with  their  children 
without  putting  bad  blood  between  father  and  child.  It  must  be 
remembered  that  in  far  too  many  cases  juvenile  criminals  are  not  the 
children  of  criminal  parents,  but  of  hard-working  and  comparatively 
respectable  people.  When  a  gang  of  boys  take  to  emulate  the  exploits 
of  Jack  Sheppard,  there  is  nothing  like  the  tawse  for  tearing  off  the 
false  glory,  and  associating  with  crime  not  only  the  sensation  of  pain  but 
that  of  ridicule"  (p.  207). 

15.  Sheriff  Guthrie  of  Glasgow  merely  states  that  "it  appears  to 
him  not  desirable  that  the  Court  should  have  no  alternative  but  to 
punish  the  child  or  let  it  away,  or  relieve  the  parents  of  its  care.  A 
email  fine  on  the  parent  will  make  him  realize  his  duties  better,  and 
probably  attain  without  trouble  or  stigma  the  same  end  as  a  whipping 
sentence"  (p.  209). 

16.  Sheriff  Bimie  of  Hamilton  states  that  ^  cases  have  occurred  there 
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where  a  smart  imprisonment  struck  him  as  more  appropriate  than  either 
a  whipping  or  a  reformatory.  At  the  same  time  he  would  retain  the 
power  of  whipping  to  the  age  of  sixteen,  and  of  sending  to  a  reformatory 
to  the  age  of  fifteen  and  nine  months"  (p.  218). 

17.  Sheriff  Home  of  Linlithgow  states  his  practice  to  be  "for  the 
first  offence,  especially  in  the  case  of  the  younger  boys  and  girls,  they 
have  been  generally  reprimanded  and  sent  away,  with  a  warning  of  the 
consequences  of  repeating  the  same.  If,  however,  there  has  been  any- 
thing more  serious  or  deliberate  in  the  matter  charged,  especially  in  the 
case  of  the  more  advanced  boys,  they  are  sent  to  prison  for  twenty-four 
hours,  to  get  a  flogging  of  eight  or  ten  stripes  before  being  liberated." 
*'  The  rod  may  check  for  a  time  the  commission  of  offences,  but  has  no 
tendency  to  reform,  and  the  regulation  rod  now  in  use  is  one  very  unlike 
what  most  of  us  have  known  and  been  acquainted  with  at  school "  (p.  219). 

18.  Sheriff  Hamilton  of  Edinburgh  states  that  regulations  under 
the  Edinburgh  Police  Acts  for  whipping  **  have  never  been  made,  and 
the  consequence  is  that  the  Sheriff  or  Magistrate  presiding  in  the  Edin- 
burgh Police  Court  is  unable  to  order  a  boy  to  be  whipped,  a  mode  of 
punishment  which  mighty  I  think,  be  oceasioJicUly  resorted  to  with  ad- 
vantage" (p.  220). 

19.  Sheriff  (Principal)  Napier  of  Peeblesshire  ia  of  opinion  "that 
under  proper  regulations  and  medical  supervision  the  punishment  of 
juvenile  offenders  by  flogging  with  the  birch-rod  should  be  more 
frequently  resorted  to  and  greater  facilities  given  for  it,  and  should  be 
made  competent  for  all  offences  at  present  punishable  by  imprisonment 
either  as  an  cdtemative  for  fine  or  otherwise,  and  to  all  Magistrates  having 
at  present  the  power  of  imprisonment,  and  that  instead  of  the  place  for 
such  punishment  being  limited  as  at  present  to  being  within  a  prison, 
the  Magistrate  should  have  the  power  of  appointing  what  he  considers  a 
suitable  place  (such  as  a  police  cell)  in  each  particular  case,  and  it  may 
be  a  question  whether  a  prison  should  not  be  wholly  forbidden  as  the 
place.  In  my  own  county  of  Peebles  such  mode  of  punishment  is  now 
almost  prevented,  or  made  unsuitable  by  the  close  of  the  Peebles  Prison, 
and  the  necessity  of  sending  juvenile  offenders  to  Edinburgh  Prison  for 
infliction  of  such  punishment"  (p.  221). 

20.  Mr.  Cowan,  the  resident  Sheriff  at  Paisley,  says :  "  I  am  aware 
that  some  persons  are  of  opinion  that  whipping  ought  to  be  abolished. 
Such  is  not  the  view  I  am  led  to  take.  As  a  general  rule,  I  am  much 
averse  to  it ;  it  ought  to  be  resorted  to  as  rarely  as  possible.  In  my 
judicial  experience  I  have  only  once  ordered  its  infliction.  The  case  was 
a  very  bad  one — a  boy  utterly  and  hopelessly  incorrigible.  The  effect  of 
the  whipping  was  salutary.  The  boy -is  now  an  inmate  of  the  Kibble 
Keformatory  here,  and  doing  well  I  would  be  sorry  to  see  the  power 
of  whipping  abolished,  as  it  gives  for  extreme  cases  a  remedy  without 
which  they  cannot  be  hopefully  dealt  with  "  (p.  224). 

21.  The  resident .  Sheriff  at  Stomo way  answers  :  "As  regards  sen- 
tences of  whipping,  the  jailer's  duties  ought  to  include  that  of  executing 
these  sentences.  Note, — Recently  I  sentenced  three  Stomoway  boys, 
convicted  of  a  petty  theft,  to  receive  twelve  strokes  with  a  birch-rod. 
The  jailer  refused  to  execute  the  sentence  on  the  plea  that  his  doing  eo 
would  render  him  odious  in  the  eyes  of  the  Stomoway  people.     He  told 
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me  that  before  my  appointment  as  Sheriff-Substitute  here  he  had  some- 
times got  the  whipping  done  by  a  man-of-war's  man  (if  a  warship 
happened  to  be  in  the  bay),  sometimes  by  one  of  the  prisoners  in  jail, 
and  sometimes  by  the  child's  father.  In  the  case  of  the  three  children 
referred  to  the  whipping  was  performed  by  a  person  whose  face  was 
previously  blackened.  Mem.  1.  Such  difficulties  and  practices  tend  to 
bring  the  administration  of  the  law  into  contempt.  2.  Unless  there  be 
an  official  whipper  the  degree  of  severity  with  which  the  sentence  is 
executed  must  constantly  vary,  and  must  depend  on  the  merest  accident. 
3.  If  the  community  knew  that  the  jailer  was  doing  the  whipping  not 
spontaneously,  but  compelled  to  do  it  eo?  officio,  the  odium  attached  to 
his  whipping  a  boy  would  probably  be  lessened  "  (p.  226). 

22.  The  resident  Sheriff  at  Eoxburgh  only  suggests  **  that  the  whip- 
ping might  be  conveniently  administered  in  a  police  cell  or  other  place 
to  be  designated  in  the  sentence,  not  necessarily  being  a  prison"  (p. 
228). 

23.  The  resident  Sheriff  at  Selkirk  says:  "I  have  a  very  decided 
opinion  in  favour  of  whipping.  Imprisonment  gives  a  juvenile  offender 
a  certain  degree  of  importance  in  the  eyes  of  his  companions,  while 
whipping  does  not  Thus,  the  one  form  of  punishment  tends  to  foster 
evil  propensities,  the  other  acts  as  a  deterrent.  At  the  same  time,  the 
Court  ought  not  to  be  altogether  deprived  of  the  power  of  passing  sen- 
tences of  imprisonment — a  power  to  be  exercised,  however,  only  in 
exceptional  circumstances  "  (p.  228). 

24.  The  resident  Sheriff  at  Dornoch  states:  "I  have  in  practice 
almost  invariably  avoided  sending  juvenile  offenders  to  prison,  and  I 
have  in  those  cases  where  something  more  than  a  mere  admonition  from 
the  Bench  was  necessary  substituted  personal  chastisement  by  whipping  as 
the  more  appropriate  punishment  In  some  few  cases  this  whipping  has 
been  administered  within  the  prison,  but  in  the  generality  of  instances 
the  parents  or  guardians  of  the  'juveniles'  have  themselves  (being  pre- 
sent in  Court)  undertaken  to  give  effect  to  a  punishment  of  this  de- 
scription if  the  case  was  adjourned  to  afford  them  an  opportunity  of  doing 
so.  And  I  have  found  that  a  castigation  of  this  sort,  administered 
commonly  in  the  sight  of  the  police  constable  of  the  district,  is  so  suffi- 
cient a  deterrent  as  to  justify  the  Procurator-Fiscal  in  not  moving  for 
sentence  at  the  adjourned  diet,  or  myself  in  pronouncing  no  penal 
sentence ;  and  in  these  cases  I  have  invariably  found  that  juveniles  so 
treated  have  never  come  before  me  again  charged  with  crime  *'  (p.  230). 

25.  Lord  Provost  £sslemont  of  Aberdeen  states :  "  Notwithstand- 
ing all  that  has  been  said  against  it,  I  am  still  disposed  to  believe  that 
whipping  is  about  the  best  and  least  degrading  punishment  that  has  been 
devised.  It  should,  however,  be  had  recourse  to  only  in  extreriiely 
aggravated  cases  of  wickedness  "  (p.  231). 

26.  The  Town-Clerk  of  Ayr  suggests  "  that  Magistrates  should  have 
power  to  order  juveniles  to  be  whipped,  subject  to  suitable  regulations  " 
(p.  232). 

27.  The  Lord  Provost  of  Edinburgh  recommends  that  "  the  Magistrate 
should  retain  the  power  of  ordering  the  infliction  of  corporal  punishment 
u  the  iole  penalty,  or,  in  addition,  to  either  commitment  to  prison  or  a 
fiefoimatory  or  Industrial  School "  (p.  232). 
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Other  Sheriffs  and  Ma^^istrates  express  no  opiQioii  on  whipping 
as  a  punishment  on  juvenile  offenders.  Kestob. 

JvMice  Onoocool  Chunder  Mooherjee. — The  Hindoo-English  author 
of  a  "  Memoir  of  the  late  Honourable  Justice  Onoocool  Chunder 
Mookeijee  "  thus  describes  the  merits  of  the  subject  of  the  memoir 
before  his  elevation  to  the  Bench:  "Since  he  joined  the  native 
Bar  down  ad  finem  of  his  career  as  a  pleader,  he  had  won  a 
uniform  way  of  pleading.  He  made  no  gairish  of  words,  never 
made  his  sentences  long  when  he  could  express  his  thoughts  in 
small  ones.  Never  he  counterchanged  strong  words  with  the 
pleaders  or  barristers  of  the  other  party.  In  defeating  or  conduct- 
ing a  case  his  temper  was  never  incalescent  and  hazy.  He  well 
understood  the  interest  of  his  client,  and  never  ceased  to  tussle  for 
it  until  he  was  flushed  with  success,  or  until  the  shafts  of  his 
arguments  made  his  quiver  void.  He  was  never  seen  to  illude  or 
trespass  upon  the  time  of  Court  with  fiddle-faddle  arguments  to 
prove  his  wits  going  a-wool-gathering,  but  what  he  said  was  nude 
truth,  based  upon  jus  civile,  lex  rum  scripta,  lex  scripta,  etc.,  and 
relative  to  his  case  and  in  homogeneity  to  the  subject-matter  he 
discussed,  and  always  true  to  the  points  he  aigued.  He  made  no 
quotation  having  no  bearing  whatever  to  his  case,  but  cited  such 
Acts,  clauses,  and  precedents  that  have  a  direct  aflSnity  to  his  case, 
or  the  subject-matter  of  his  argument.  By-the-by,  I  should  not 
here  omit  to  mention  that  he  had  one  peculiarity  in  his  pleading 
which  I  have  observed  very  minutely.  Having  first  expounded 
before  the  Court  the  anatomy  of  his  case,  he  then  launched  out  on 
the  relative  position  of  his  client  with  that  of  the  other,  pointing 
out  the  quidproquo  or  bolstering  up  the  decision  of  the  lower  Court 
with  his  sapience  and  legal  acumen  and  cognoscence,  waiting  with 
quietude  to  see  which  side  the  Court  takes  in  favourable  considera- 
tion, knuckling  to  the  arguments  of  the  Court,  and  then  inducing 
it  gradually  to  his  favour,  giving  thereby  no  offence  to  the  Court." 

[Note. — "  Anonymous  "  is  requested  to  send  his  name  and  address 
to  the  Editor.] 


^kc  Stottifih  ICatD  ittagaEtite  isnxt  Sktriff  Court  Reporter. 

SHERIFF  COURT  OF  KILMARNOCK. 
Sheriff  Anderson. 

WYLIE  V,  WTLIK. 

*'  Kilmarnock^  \%th  March  1881.— The  Sheriflf-Subetitute  having  heard  parties' 
procurators,  and  considered  the  closed  record,  productions,  and  whole  process, 
Repels  the  whole  of  the  defender's  pleas  in  law  except  the  last :  Finds  the  action 
is  at  the  instance  of  Mrs.  Jane  Dunlop  or  Wylie,  wife  of  John  Wylie,  draper 
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ill  Stewarton,  an^  concludes  against  the  said  John  Wylie  for  payment  of  £300, 
with  interest :  Finds  the  pursuer  and  defender  were  lawfully  married  on  the 
22nd  of  July  1873  :  Finds  at  said  date  the  pursuer  was  the  widow  of  James 
Wood  Martin,  flesher  in  Edinburgh,  who  died  in  January  1872,  and  through" 
whose  death  she  became  possessed  of  funds,  relatively  speaking,  of  considerable 
amount :  Finds  that  on  tne  2lBt  July  1873,  being  the  day  before  their  marriage, 
the  parties  to  this  action  executed  the  marriage  contract  No.  5  of  process, 
whereby  they  agreed,  inter  alia,  that  the  whole  property  and  effects,  heritable 
and  moTeable,  belonging  to  the  pursuer,  notwithstanding  the  pursuer's  marriage 
with  the  defender,  shall  stiH  remain  her  property,  for  her  separate  use,  and  be 

lia  d(    ' 


at  her  exclusive  disposal :  Finds  that  by  said  deed  the  defender  also  c_^ 
renounces  his  j\u  mariti,  as  well  as  right  of  administration  in  relation  to  all 
property,  means^  debts,  sums  of  money,  estate,  and  effects  belonging  to  the 
pursuer :  Finds  that  the  defender  by  said  contract  bound  himself  to  solemnize 
the  marriage  with  all  convenient  speed,  but  came  under  no  other  obligation 
a;s  regards  the  pursuer:  Finds  that  very  shortly  after  the  marriage,  and 
oD  the  S6th  of  August  1873,  the  defender  obtained  from  the  pursuer  £300 
of  her  ][)rivate  means  and  estate  to  enable  him  to  carry  through  a  negotiation 
with  his  father,  James  Wylie,  for  the  purchase  of  James  Wylie's  drapery 
business  in  Stewarton,  now  the  defendei^s  property :  Finds  the  said  sum  of 
i3(X)  was  duly  paid  over  by  the  defender  to  James  Wylie  in  terms  of  the 
rtceipt  No.  9  of  process,  produced  by  the  pursuer  :  Finds  the  defender  admits 
ill  his  answer  4th  to  pursuer's  conaescendence  that  he  acquired  his  father's 
business,  and  that  he  was  not  himself  possessed  of  sufficient  funds  to  pay  for 
the  same  :  Finds  the  defender  in  his  second  statement  of  facts  avers  that  when 
he  married  the  pursuer  he  was  merely  a  salesman  in  his  father's  employment, 
&nd  he  does  not  allege  that  he  was  possessed  of  any  means  whatever  :  Finds 
the  defender,  by  said  contract  of  marriage,  did  not  and  could  not  make  any 
provision  for  the  pursuer  in  the  event  of  her  surviving  him,  and  that  there  is 
no  ground  whatever  for  his  second  plea  in  law,  that  the  pursuer's  advance  to 
him  of  £300  was  remuneratory  and  for  a  consideration,  and  therefore  not 
revocable :  Finds  the  defender's  averments  in  the  3rd  and  4th  articles  of 
his  statement  of  facts,  that  while  his  marriage  with  the  pursuer  was  in  terms 
of  arrangement)  she  undertook  as  soon  as  they  were  married  to  make  a 
provision  for  him  of  £500  to  set  him  up  in  business,  and  that  the  j£300  was 
)«id  to  account  in  implement  of  said  provision,  is  in  the  circumstances  an 
irrelevant  statement,  and  cannot  be  admitted  to  proof :  Finds  the  pursuer's 
undisputed  payment  to  the  defender  of  ^00  uom  her  own  private  and 
separate  estate  after  her  marriage  to  the  defender  was  a  donatio  inter  virum  et 
wmm,  therefore  revocable,  and  has  been  revoked  by  the  institution  of  this 
^tion :  Finds  the  defender  alleges  that  the  pursuer,  who  has  left  his  house  and 
ceased  to  reside  with  him,  when  she  went  away  took  £60  in  cash,  and  coods  to 
the  extent  of  £30,  while  the  pursuer  admits  this  is  true  to  the  extent  of  £38  in 
ca»h,  and  goods  of  the  value  of  £5,  but  says  it  has  been  expended  on  the 
nec^sary  support  of  herself  and  children  :  Fmds  that  the  question  whether  the 
porsuer  was  legally  justified  in  separating  herself  from  her  husband's  society 
And  refusing  to  live  in  family  with  him  is  not  raised  in  this  case,  and  cannot 
be  determined  here :  Finds  the  pursuer  is  bound  in  the  meantime  to  count  and 
Kckon  with  the  defender  for  whatever  property  belonging  to  her  husband  she 
cvried  away  when  she  left  his  house  :  Therefore,  and  before  answer,  allows  the 
defender  a  proof  on  this  latter  point  but  on  no  other,  the  pursuer  a  similar 
proof,  and  the  defender  a  conjunct  probation,  and  appoints  parties'  procurators 
to  meet  with  him  next  Wednesday  for  the  purpose  of  fixing  a  diet  for  proof, 
ttid  decenis.  Thomas  An debbok. 

^^o<e.~The  above  specific  findings  render  it  unnecessary  to  add  much  by 
^7  of  explanatory  note.  It  appears  to  the  Sheriff-Substitute  that  there  ia 
itauy  no  substantial  defence  to  the  action.  Indeed  the  only  defence  main- 
tsined  in  argument  amounted  to  this  l^t  the  ^^00  was  remuneratory,  given 
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for  a  consideration  and  therefore  not  revocable.  When  pressed  to  specify  what 
the  consideration  was,  the  defender  could  only  reply  that  the  pursuer  had  not 
renounced  her  right  of  terce  and  jus  rdidtz  in  the  marriage  contract,  and  also 
that  the  enhanced  social  position  she  occupied  as  the  wife  of  the  owner  of  a 
drapery  establishment,  instead  of  a  mere  salesman  in  it,  was  important :  that 
considering  her  means,  it  was  a  reasonable  and  rational  application  of  a  portion 
thereof,  as  a  judicious  investment  in  her  own  interest  as  well  as  in  that  of  her 
husband  and  children,  and  in  support  of  this  view  he  relied  on  the  duium  of 
Fraser  as  exemplified  by  the  case  of  HutckUon^  which  the  learned  author  was 
then  commenting  on,  and  also  on  the  case  of  OuthiU  y.  Burm.  The  state  of 
matters  in  these  cases  was  entirely  different  from  the  present  In  the  above 
reference  to  Fraser,  it  will  be  noticed  that  he  is  treating  of  the  wife's  heritage 
actually  converted  into  moveable  estate  during  the  existence  of  the  marriage, 
and  on  her  separate  moveable  estate  mingled  with  her  husband's  funds.  Fraser 
there  says  the  rule  entitling  the  wife  to  reclaim  her  funds  mingled  with  those  of 
her  husband  and  used  by  him  must  be  taken  with  reasonable  limitations,  and 
then  he  refers  to  the  case  of  Hvichiaon.  But  it  is  clear  this  can  have  no  apnli- 
cation  to  the  present  case,  where  so  far  from  the  pursuer's  funds  being  mingled 
with  those  of  the  defender,  they  were  most  carefully  kept  separate  ana  apart  in 
the  strictest  terms  that  lan^age  can  express.  Besides,  a  wife  is  under  no  legal 
obligation  (except  perhaps  in  tne  case  of  actual  poverty)  to  contribute  towaids 
her  husband's  support  from  her  own  private  means.  It  is  sJso  thought  the 
case  of  OuJth'iU  in  no  way  resembles  the  present,  and  does  not  support  the 
defender's  contention.  It  is  true  that  there  certain  heritable  debts  over  a 
landed  estate  to  which  the  husband  succeeded  were  paid  off  with  funds  of  the 
wife,  from  which  the/tu  jnariii  was  excluded,  and  were  held  not  revocable  as 
a  donation,  being  remuneratory.  This,  however,  was  only  held  under  special 
and  peculiar  circumstances.  As  already  noticed,  the  wife's  money  was 
employed  in  paying  off  existing  encumbrances  upon  the  estate  when  the 
succession  opened  to  the  husband.  He  immediately  conveyed  this  estate  of 
Garvald  (which  was  of  considerable  value  and  far  greater  than  the  j^l500  of 
her  tocher  employed  in  paving  the  debt)  to  her  and  her  heirs,  only  reserving 
his  own  liferent,  of  whicn  estate  she  was  in  the  full  enjoyment  when  the 
action  was  raisedl  A  most  substantial  consideration  !  But  where  is  the  con- 
sideration in  the  present  case  ?  The  defender  admits  that  he  had  no  funds  at 
the  date  of  his  marriage,  and  therefore  that  he  did  not  and  could  not  make  any 
provision  for  the  pursuer  in  the  marriage  contract  which  by  any  ingenuity  can 
be  construed  into  a  '  consideration,'  for  the  advance  was  made  to  nim  before 
the  honeymoon  was  well  over.  The  principle  which  alone  can  justify  any 
exception  to  the  general  rule,  and  which  will  be  found  to  underlie  every  case 
where  it  was  sustained,  is,  that  an  equivalent  is  given  by  the  husband.  The 
defender  says  the  pursuer  does  not  in  the  marriage  contract  renounce  her  right 
of  terce  and  jub  relictcB^  which  is  true  enough,  but  that  is  no  equivalent  for 
£300  paid  down.  It  is  a  mere  expectancy  contingent  on  her  surviving  her 
husband,  and  on  the  farther  contingency  of  his  leaving  any  funds  out  of  which 
her  legal  rights  could  be  satisfied.  As  regards  the  defend^s  averment  that  he 
made  a  bargain  with  the  pursuer,  agreeing  to  marry  her  only  on  condition  of 
her  paying  him  ;f500  after  the  marriage,  and  on  the  faith  of  which  he  con- 
sented to  renounce  his  jui  mariti  over  her  moveable  estate,  it  is  unnecessary 
to  say  much.  The  Sheriff-Substitute  holds  these  averments  are  altogether 
irrelevant  and  incompetent  in  the  fieu^e  of  the  marriage  contract  Ko.  5.  £ven 
if  there  had  been  no  marriage  contract,  and  the  defender's  statement  admitted 
to  be  true,  it  would  still  have  been  a  donation  between  husband  and  wife,  and 
revocable.  Fraser  says, '  If  the  donation  be  not  completed  before  marriage,  if 
it  be  promised  then  or  agreed  to  be  given,  and  delivery  take  place  after  the 
marriaffe  has  been  contracted,  it  is  a  donation  revocable.'  This  is  exactly  what 
the  defender  alleges.  The  defender's  third  plea  in  law,  that  the  £300  in 
question,  though  passing  through  his  hands,  was  actually  paid  to  James  Wylie 
ioT  a  consideration,  and  therefore  not  revocable,  la  clearly  oad.    If  the  pnisner 
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henelf  had  paid  the  money  direct  to  James  Wylie,  however  irrevocable  in  a 
question  witn  him,  it  wonld  not  avail  the  defender.  Fraser  says  expressly, 
<  Though  the  law  will  sustain  a  payment  by  the  wife  to  the  husband's  creditor, 
BO  far  as  the  latter  is  concerned,  yet  the  husband  will  be  liable  to  the  wife  in 
repayment,  if  she  revoke  the  deed.'  Again  exactly  the  present  case,  and  in  the 
view  of  it  most  favourable  to  the  defender.  The  Shenff-Substitute  considers 
himself  bound  to  allow  the  defender  a  proof  as  to  his  allegations  of  the 
pursuer  carrying  off  his  property  when  she  ceased  living  in  faimly  with  him. 
Probably  the  purties  may  be  able  to  arrange  the  amount  by  a  minute  of  agree- 
ment, and  then  the  case  can  be  disposed  of." 

ic^— Laidlaw A  U. — Henderson. 


SHERIFF  SMALL  DEBT  COURT  OF  LANARKSHIRE. 
Sheriff  Lebs. 

MITCHELL  V,  GALEDOKIAN  RAILWAY  00« 

Reparation — Bailway  and  Canal  Traffic  Begulation  Act,  1854 — Sdlvage, — In 
this  action  John  Mitdiell,  foirmer,  Knockhouse,  Dunfermline,  sued  the  Cale- 
donian Railway  Company  for  the  sum  of  ;£11,  14s.  4d.,  made  up  as  follows  : 
**To  loss,  injury,  and  damage  sustained  by  the  pursuer  in  consequence  of  the 
grott  negligence,  culpability,  and  fault  of  the  defenders  or  their  servants,  for 
▼horn  thev  are  responsible,  in  the  circumstances  after-stated,  viz. :  On  or  about 
24th  Octooer  1881,  four  cows  belonging  to  the  pursuer  were  delivered  into  the 
hands  of  the  defenders  or  their  servants^  or  others  for  whom  they  are  respon- 
sible, in  good  order  and  condition  at  Lanark  Station,  to  be  carried  and  delivered 
to  the  pursuer  at  Dunfermline,  and  which  the  defenders  undertook  to  carry 
between  the  said  places  with  all  the  liabilities  of  common  carriers  ;  that  on 
the  arrival  of  said  cows  at  Dunfermline  Station  on  25th  October  it  was  found 
that  one  of  them  was  seriously  injured,  through  the  fault  or  negligence  of  the 
defenders  or  their  servants  or  others  for  whom  they  are  responsible,  while 
being  conveyed  by  the  defenders  between  Lanark  and  Dunfermline,  and 
it  thereafter  had  to  be  attended  by  a  veterinary  surgeon,  but  its  injuries  were 
of  such  a  nature  that  it  had  to  be  slaughtered,  and  the  pursuer  has  in  conse- 
quence sustained  loss  and  damage  to  the  extent  of  ;£11,  148.  4d.'*  The  pursuer 
thereafter  condescended  on  the  details  of  his  damage,  which  are  narratea  by  the 
Sheriff-Substitute  in  his  judgment.  The  case  came  under  the  Railway  and 
Canal  Traffic  Regulation  Act,  and  the  defenders  in  admitting  liability  claimed 
the  value  of  the  carcass,  maintaining  that  if  they  paid  what  was  claimed,  up  to 
£15,  they  were  entitled  to  the  salvage. 

The  Sheriff-Substitute,  in  giving  judgment,  said :  ^  In  this  action  the 
ponner  asks  payment  from  the  defenders  of  ;£11, 14s.  4d.  as  the  amount  of  loss 
le  has  suffered  through  their  negligence  in  the  carriage  of  a  cow  for  him  from 
Lanark  to  Dunfermline  in  October  last.  The  defenders  admit  liability  ;  and 
the  only  point  on  which  parties  differ  is  that  each  claims  the  value  of  the 
carcass  of  the  cow.  By  the  7th  section  of  the  Railway  and  Canal  Traffic 
Henilation  Act,  1854,  it  is  provided,  as  regards  cattle,  that '  no  greater  damages 
shall  be  teeov&ctd  for  the  loss  of,  or  for  any  injury  done  to,  any  of  such  animals 
in  the  receiving,  forwarding,  or  delivering  thereof,  occasioned  bv  the  neglect 
or  default  of  sudi  company  or  its  servants,'  than  £lb  per  head,  unless  the  value 
be  declared  and  such  premium  paid  as  the  company  may  demand.  In  this 
ose  the  value  was  not  declared ;  and  the  defenders  contend  that  if  the  pursuer 
gets  the  sum  he  claims,  and  also  the  carcass  of  the  cow,  he  will  get  more  than 
il5.  But  the  question  is  to  be  decided  not  by  a  consideration  of  what  he  will 
get,  but  what  they  wiU  have  to  pay.  The  statute  was  passed  with  a  view  to 
uxnit  their  liability,  and  apart  fix)m  any  consideration  of  the  measure  of  the 
K^der^B  loss.  His  loss  may  be  ;650  or  £600,  If  they  so  injure  lus  cow  as  to 
ttoder  it  practically  vainness,  and  he  claim  its  full  value,  then  as  they  thereby 
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become  compulsory  purchasers,  thev  pay  the  value  of  the  cow  and  they  keep 
what  is  left  of  it ;  but  if,  as  here,  the  claim  made  is  for  the  depreciation  in 
value  due  to  the  injuries  received,  then  the  claimant  keeps  the  carcass.  It  is 
obvious  that  the  depreciation  is  just  the  difference  between  the  value  of  the 
cow  delivered  at  Dunfermline  sately  and  delivered  injured,  and  the  depreciation 
and  the  salvage  make  up  the  original  value.  Here  the  value  of  the  cow  to  the 
pursuer,  if  it  nad  been  delivered  safely  at  Dunfermline,  would  have  been  £19 
Os.  4d.  The  costs  incurred  in  trying  to  save  its  life  and  in  dressing  its  carcass 
for  the  market  after  its  death  were  £1, 13s.  6d.,  which,  being  deducted  from 
the  gross  salvage  value  of  £8,  19b.  6d.,  leaves  £7,  6s.  as  the  net  value  of  the 
salvage.  The  difference  between  this  sum  and  £19,  Os.  4d  is  £11,  143.  4d.,  and 
is  the  measure  of  the  depreciation  in  value  to  the  pursuer  (apart  from  loes  of 
possible  profit)  if  he  keeps  the  salvage.  And  as  by  his  so  doing,  the  defenders 
ore  not  made  to  pay  damages  to  a  greater  amount  than  £15, 1  think  his  claim 
is  just.  In  this  way  the  owner  of  the  injured  animal  never  gets  more  than  its 
value,  and  the  Kail  way  Company  never  pav  more  than  £16.  But  if  the  defen- 
ders' contention  were  sound,  and  if  the  salvage  value  exceeded  £15,  then  the 
owner  of  the  injured  animal  would  either  make  no  claim  and  the  company 
would  not  suifer  for  their  fault,  or  if  he  did,  they  would  pay  £15  and  get  what 
was  worth  more,  and  so  make  a  profit  by  their  own  negligence.  I  therefore 
give  decree  for  the  amount  with  4s.  dd.  of  expenses." 

i4c«.— Wilson, Alt-'Gleii. 


Sheriff  Bpenb. 

BOWIE  V.   GLASS. 

Poor — Indigence  of  pauper  being  wholly  due  to  dependents  whom  defender  wa» 
not  hound  to  aliment— Claim  ofreAef  at  instance  of  relieving  parish  discUlowed. — 
James  Bowie,  inspector  of  poor,  Alloa,  sued  James  Glass,  ship-carpenter,  resid- 
ing at  44  Merkland  Street,  Partick,  for  £3,  2s.  6d.,  in  respect  that  he  is  son-in- 
law  of  Mrs.  Isabella  Donaldson  or  Johnston,  11  Clyde  Street,  Partick,  a  pauper 
chargeable  to  the  parish  of  Alloa — this  sum  being  the  proportion  due  by  defen- 
der at  the  rate  of  2s.  6d.  per  week  of  aliment.  Mrs.  Johnston,  though  herself 
able-bodied,  was  pauperized  by  having  five  children.  The  defender  maintained 
that  in  these  circumstances,  as  he  was  not  bound  to  aliment  them,  there  was 
no  valid  claim  against  him.  The  pursuer  contended  that  the  cause  of  her 
poverty  was  jus  teriii  to  defender,  that  the  mother  was  the  pauper,  and  the 
defender  was  bound  to  aliment  her.  The  Sheriff- Substitute,  in  giving  judg- 
ment, said :  "A  question  of  very  considerable  importance  in  poor  law  is  rais^ 
in  the  present  case.  The  question  is  solely  one  of  law,  for,  as  I  understand,  there 
i  s  no  dispute  as  to  the  facts.  The  pursuer  is  the  inspector  of  the  porish  of  Alloa,  an  d 
the  defender  is  the  son-in-law  of  Mrs.  Isabella  Donaldson  or  Johnston,  who  is 
sued  by  the  former  for  repayment  of  money  paid  by  the  parish  to  his  mother- 
in-law  since  2nd  August  1881.  The  defender  is  sued  only  for  half  of  the 
actual  money  paid.  Another  action  was  directed  against  a  son,  claiming  the 
other  half  of  said  advance  from  him,  but  the  action  was  dismissed  on  the 
ground  that,  from  ill-health  and  non-employment,  he  was  not  in  such  a  position 
that  he  could  be  legally  called  upon  to  contribute,  what  he  was  earning  being 
bfi^ely  sufficient  for  the  support  of  himself  and  family.  The  defender  in  this 
case  has,  however,  admitteoly  over  308.  a  week,  and  only  two  children.  I  can- 
not therefore  say  that  if  he  is  otherwise  legally  liable  to  repay  the  advances 
made  to  the  extent  of  2s.  6d.  a  week,  the  claim  can  be  defeated  in  this  case  by 
the  plea  of  inability  through  poverty.  Mrs.  Donaldson,  it  is  admitted,  is  an 
able-bodied  woman,  but  she  has  five  children  of  the  ages  res])ectively  of  four- 
teen, eleven,  eight,  six,  and  four.  These  children  were  bom  in  the  parish  of 
Govan.  Mrs.  Donaldson  is  chargeable  to  Alloa.  The  relief,  it  is  obvious, 
which  Alloa  gives,  comes  to  be  given  in  consequence  of  Mrs.  Donaldson's 
dependent&r  -  U  i»of  oonise  settled  law  that  a  brotner  is  not  bound  to  aliment 
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kiabiothets  or  aistera,  and  afiyrHori  a  brother-in-law  is  not  bound  to  aliment 
his  brothers-  and  sisters-in-law,  and  the  question  which  I  have  to  determine 
here  is  whether  this  being  law,  J  can  make  any  inquiry  in  a  question  of  relief 
as  between  the  relieving  parish  and  the  son  or  son-in-law  of  the  nerson  relieved 
as  to  how  chargeability  emerges.  There  would  be  no  doubt  whatever  that  if 
Mrs.  Donaldson  was  old  or  infirm,  for  relief  afforded  to  her  for  herself  the 
defender  would  be  liable,  and  the  agent  for  the  parish  contends  that  it  being 
settled  law  that  the  mother  is  the  pauper  and  not  the  dependents,  and  their 
status  being  inseparable  from  that  of  hers,  any  relief  given  to  her,  whether  for 
heraelf  or  her  dependents,  is  in  a  question  with  any  one  else  relief,  which  the 
lorish  is  entitled  to  hold  as  given  solely  to  her.  It  is  said  if  it  be  a  fiction  of 
law  the  mother  and  children  are  insejMirable  when  the  relief  given  is  really 
relief  given  for  behoof  of  the  children,  it  is  a  fiction  of  law  by  which  the  pur- 
suer in  this  case  suffers,  for  were  they  separable,  Govan  would  require  to  pay 
for  the  children.  The  children  were  bom  in  the  parish  of  Qovan,  and  Alloa 
would  have  to  pay  nothing  at  all  on  account  of  an  able-bodied  woman.  I  have 
been  unable  to  discover  any  case  in  the  books  directly  bearing  on  the  subject ; 
but  whatever  fictions  of  law  there  may  be  with  reference  to  public  questions 
(if  I  may  so  term  them)  as  between  parish  and  parish,  it  seems  to  me  that  in 
a  question  of  relief  between  a  narisn  and  a  pnvate  individual,  the  Court  is 
entitled,  as  matter  of  equity  ana  common-sense,  to  consider  whether  the  real 
eause  of  the  advance  of  money  to  the  person  for  which  advance  relief  is  sought 
infers  legal  liability  as  a^inst  the  person  who  is  defender.  If  this  conclusion 
be  arrived  at,  it  necessarily  follows  that  defender  is  not  liable,  because  then  it 
plainly  appears  that  he  is  being  called  upon  to  aliment  his  brothers-  and  sisters- 
m-law.  If  a  different  conclusion  were  arrived  at,  it  seems  to  me  that  it  would 
lead  in  some  cases  to  grossly  harsh  and  absurd  results.  If,  for  instance,  a 
man  married  the  daughter  of  A.  and  B.,  and  A.  having  died,  B.,  an  able-bodied 
woman,  had  illegitimate  children,  and  in  consequence  of  these  illegitimate 
children,  became  chargeable  to  the  parish,  it  would  surely  be  monstrous  to  hold 
that  the  son-in-law  was  to  pay  for  the  support  of  his  mother-in-law's  illegiti- 
mate children.  But  no  lesal  distinction  could  be  drawn  between  such  a  case 
and  that  which  I  am  caUed  upon  to  decide  here.  I  have  therefore  come  to 
be  of  opinion  that  defender  is  entitled  to  absolvitor.  I  have  consulted  with 
my  colleagues  on  the  subject,  and  I  give  this  judgment  as  the  result  of  the 
opinion  of  the  majority.  Sheriffs  Guthrie,  Lees,  and  Mair  agree  with  the 
remit  of  this  judgment,  but  Sheriffs  Murray  and  Balfour  take  a  different  view. 

ilc(.— Clark. A  tt.— Colquhoun, 


SHERIFF  COURT  OF  FORFARSHIRE  (DUNDEE). 
Sheriff  Chetks. 

COWE  V,  IfORISON. 

Sckool  Board  Election — Returning  officer, — A  petition  was  presented  before 
Sheriff  Cheyne  in  Dundee,  March  29th,  at  the  instance  of  George  Cowe,  farmer, 
Balhousie,  against  J.  P.  Morison,  Vine  Cottage,  Newton  of  Panbride,  the 
Muming  officer  for  the  election  of  the  School  Board  of  Panbride,  asking  the 
Sheriff  to  declare  that  the  pursuer,  the  Rev.  James  Innes,  and  John  Wilson, 
burner,  Panbride,  had  been  duly  elected  as  members  of  Panbride  School 
fioard ;  and  his  Lordship  was  further  asked  to  fix  a  date  for  the  election  of  a 
chairman  of  the  Board.  The  petition  set  forth  that  the  election  was  fixed  for 
20th  February,  that  eight  persons  were  duly  nominated  for  the  five  seats,  that 
fire  of  those  withdrew  by  the  11th,  the  last  day  for  receiving  notices  of  with- 
drawal, and  that  the  returning  officer  should  have  declared  the  three  remaining 
candidates — Messrs  Cowe  and  Wilson  and  the  Rev.  Mr.  Innes — duly  elected.. 
^.  h  P.  Kyd  appeared  for  the  petitioner,  and  Mx.  CsBsar  for  the  respoadent. 
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Mr.  CiBsar  objected  that  his  LordBhip  had  no  jorisdiction,  and  that  tho: 
petition  as  laid  was  incomnetent. 

The  Sheriff  asked  why  the  retaming  officer  did  not  do  his  duty  by  deckring 
these  three  gentlemen  elected,  seeing  they  formed  a  maiority  of  the  Board  1 

Mr.  CsBsar — Because  one  of  them — Mr.  Wilson — ^withdrew  ;  therefore  there 
was  no  election.  This  gentleman  withdrew  on  the  13thy  and  Mr.  Kyd  says  he 
should  have  withdrawn  on  the  II th. 

Mr.  Kyd — I  am  prepared  to  prove  that  this  letter  of  withdrawal  was 
written  and  signed  on  tne  13th,  and  antedated  the  11th. 

Mr.  Caesar  admitted  that  the  letter  was  written  on  the  13th  and  dated  the 
11  thy  and  accepted  by  the  returning  officer. 

The  Sheriff — The  returning  officer  must  have  a  curious  notion  of  his  duty 
in  accepting,  two  days  after  the  expiry  of  the  proper  time,  an  antedated  letter 
of  withdrawaL 

Mr.  Csesar  replied  that  the  returning  officer,  on  receipt  of  Mr.  Wilson's  letter 
of  withdrawal,  called,  with  Colonel  Guthrie,  the  former  chairman  of  the  Board, 
on  Mr.  Wilson,  who  told  them  he  did  not  mean  to  attend  the  meetings,  so  that 
the  election  would  have  fallen  owing  to  the  want  of  a  quorum. 

The  Sheriff — The  duty  of  the  returning  officer  was  to  have  declared  that 
these  three  gentlemen  hau  been  elected. 

Mr.  Csssar — He  did  not  require  to  declare  them  elected  until  the  20th 
February,  and  previous  to  that  date  he  had  Mr.  Wilson's  withdrawal  in  his 
hands. 

The  Sheriff — The  returning  officer  seems  to  me  to  have  conspicuously 
showed  his  unfitness. 

Mr.  Caesar — I  don't  think  it  was  the  returning  officer  who  was  to  blame. 

The  Sheriff-— Most  clearly  it  was. 

Mr.  Eyd — I  am  prepared  to  prove  that  the  returning  officer  solicited  Mr. 
Wilson  to  withdraw,  and  agreed  to  accept  his  antedated  letter. 

Mr.  Caesar — Mr.  Wilson  explained  that  he  was  indisposed. 

The  Sheriff— That  does  not  matter;  he  had  lost  his  chance  of  with-* 
drawal. 

Mr.  Caesar  said  that  even  although  the  returning  officer  had  done  wrong,  he 
did  not  think  the  Sheriff  could  give  effect  to  the  petition. 

The  Sheriff  said  that  although  he  found  the  three  gentlemen  named  had 
been  duly  elected  he  did  not  think  he  could  fix  a  date  for  the  election  of  a 
chairman  of  the  Board,  as  craved  in  the  petition.  He  was  afraid  that,  owing 
to  the  time  which  had  elapsed,  there  would  require  to  be  a  new  election.  He 
would  consult  Sheriff  Trayner  on  the  subject  before  issuing  his  judgments 

The  following  interlocutor  and  note  were  afterwards  issued : — 

^'Dundee,  ZOth  March  1882.— The  Sheriff-Substitute  having  heard  parties' 
procurators,  and  considered  the  petition  along  with  the  defences  and  whole 
process  under  reference  to  the  accompanying  note.  Finds  and  declares  that  the 

Jursuer  and  the  Rev.  James  Innes,  clergyman,  Newton  of  Panbride,  and 
ohn  Wilson,  farmer,  Panbride,  were  duly  elected  members  of  the  School 
Board  of  the  parish  of  Panbride,  and  ought  to  have  been  declared  as  so  ^ected 
on  20th  February  last,  being  the  day  fixed  for  the  election,  by  the  defender, 
the  returning  officer,  but  qtuMd  tdtra  dismisses  the  petition  as  incompetent,  and 
decerns  :  Finds  the  defender  liable  in  the  pursuer's  expenses,  allows  an  account 
of  these  on  Scale  I.  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the 
Auditor  of  Court  to  tax  and  report.  John  Cheyne. 

"Note, — ^As  regards  the  competency  of  the  first  part  of  the  prayer  of  the 
petition  I  entertain  no  doubt,  and,  assuming  I  am  right  on  that  point,  the 

Sursuer  is  clearly  entitled  to  the  declaration  ne  seeks.  It  is  admitted  by  the 
efender  that  at  12  p.m.  of  11th  Februaiy,  when  the  time  for  withdrawing  any 
candidates  expired,  only  five  out  of  the  eight  candidates  nominated  had  with- 
drawn.  There  remained  therefore  unwithdrawn  a  sufficient  number  of  candi- 
dates to  constitute  a  quorum^  and  had  nothing  intervened^  the  defend^  would 
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doubtless  on  the  day  fixed  for  the  election  have  declared  these  three  candi- 
dates to  have  been  dtuy  elected.  It  appears,  however,  from  the  defender's  state- 
ment Ihat  on  the  morning  of  the  13tJi  February,  Mr.  Wilson,  one  of  the  three 
unwithdiawn  candidates,  came  to  him  and  stated  that  he  had  been  nominated 
without  his  consent,  and  had  made  up  his  mind  to  attend  no  meetings.  A 
formal  letter  of  withdrawal,  antedated  11th  February,  was  then  and  there 
written  out  and  signed  by  Mr.  Wilson  ;  and,  treating  this  as  a  good  withdrawal, 
the  defender  reported  to  the  Education  Department  that  the  candidates  nomi- 
nated and  not  withdrawn  were  not  sufficient  to  constitute  a  quorum.  Now, 
it  is  quite  impossible  to  justify  this  conduct  on  the  part  of  the  defender.  It 
was  aigued  on  his  behalf  that  he  acted  from  good  motives,  and  that  the  course 
taken  by  him,  though  it  might  not  be  strictly  le^l,  was  calculated  to  secure 
the  spe^iest  constitution  of  a  new  Board.  Be  this  as  it  may,  there  can  be  no 
doubt  that  he  overstepped  his  province  as  returning  officer,  and  committed, 
to  say  the  least  of  it,  a  very  serious  error  of  judgment.  His  dut^  was  to  obey 
the  rules  laid  down  for  his  guidance,  and  he  had  nothing  to  do  with  the  conse- 
quences. The  pursuer  asks  me  in  the  second  part  of  the  prayer  of  the  petition 
to  fix  a  date  for  the  first  meeting  of  the  new  Board,  the  d&j  fixed  by  the  last 
Board  for  that  meeting  being  now  passed.  But  I  am  of  opmion — and  Sheriff 
Tiayner,  whom  I  have  had  the  opportunity  to  consult  this  forenoon,  concurs 
with  me  in  regard  to  this  as  well  as  in  r^ard  to  the  other  branch  of  the  case — 
that  I  have  no  power  to  grant  this  request.  What  course  the  new  Boaid  ought 
to  follow  in  the  difficulty  that  is  thus  created  I  must  leave  it  to  themselves  to 
detennine.  Possibly  the  Court  of  Session  might,  in  virtue  of  its  nobUe  offidwm^ 
same  a  new  day  for  meeting  ;  but  probably  the  simplest  course  would  be  to 
allow  the  matter  to  be  dealt  with  by  the  Education  Department  under  section 
15  of  the  Act  of  1872,  on  the  footing  that  the  new  Board  had  failed  for  three 
weeks  to  fill  up  the  two  vacant  seats.  J.  C." 

ict— Kyd. Alt—Ctsaax, 


Building  Sooiett. — Gharye  upon  '*  all  (he  funds,  assets,  and  effects  of  Hie 
wiety" — Foreclosure — Windina  up — Building  Societies  Act — Companies  Acts. — 
The  winding-up  provisions  of  the  Companies  Acts,  1862  and  1867,  are  applicable 
to  societies  r^stered  under  the  Buildmg  Societies  Act,  1874.  The  defendants 
were  an  incorporated  society  established  under  the  Building  Societies  Act,  1874. 
The  directors,  being  empowered  by  the  rules  of  the  society  to  borrow  money, 
accepted  a  loan  from  the  plaintiff,  giving  as  security  a  bond,  by  which  it  was 
declared  that  '^all  the  funds,  assets,  and  effects  of  the  society  shall  be  held 
Ikhle  for  the  repayment"  The  defendants  fjEdling  to  repay  the  loan,  the  plain- 
tiff sued  them  ^n  the  bond,  and  having  recovered  jud^ent,  commenced  an 
action  of  foreclosure  in  the  Court  of  Chanceiv,  which  action  was  pending  when 
s  petition  was  filed  in  the  County  Court,  and  an  order  was  made  for  the  wind- 
ing up  of  the  defendant  society.  The  County  Court  judge  having  refused  to 
gnmt  the  plaintiff  leave  to  continue  the  action  of  foreclosure, — Sad,  that  the 
appeal  would  lie  by  virtue  of  sec  43  of  the  Companies  Act,  1867,  but  that  the 
a^on  of  foreclosure  ought  not  to  be  allowed  toproceed,  for  that  the  securi^ 
did  not  amount  to  a  mortflnge. — Andrew  y.  The  Swansea  CamMan  Benefit 
BuUding  Society,  50  Law  J.  Kep.  C.  P.  428. 

iHJracnoH. — Company^Simtlarity  of  names— RegistraHon — Quia  timet — 
hjundion  to  restrain  company  from  applying  for  re^tration — Fraud — Intention 
to  deeeivs. — ^An  injunction  was  granted  to  restrain  a  proposed  new  company 
^^otn  applving  to  tne  Be^trar  of  Joint-Stock  Companies  for  registration  under 
aname  wnichyin  the  opmion  of  the  Court,  was  calcolated  to  deceivei  although 
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the  conipaoy  bad  not  begun  to  cany  on  its  bnainees.  It  is  not  necessary,  to 
entitle  tne  plaintiffs  to  an  injunction,  that  the  defendants  shoald  bare  a  frandn- 
lent  intent.  They  are  responsible  for  the  reasonable  conseouences  of  their 
action.  The  statutory  right  to  register  must  not  be  ezerciseci  in  such  a  way 
as  to  violate  some  other  nght,  or  offend  against  the  law. — Hendriks  v.  Montagu 
(App.)  50,  Law  J.  Rep.  Ch.  456. 

Railway  Company. — By-law,  divigibilUy  of—Pauenger  travelling  in  a  first- 
class  carriage  with  second-cloM  ticket — Intention  to  defraud. — The  8th  Vict  c 
20,  8.  103,  enacts  that  if  any  person  travel  in  any  carriage  of  the  company 
without  having  previously  paid  his  fare  and  with  intent  to  avoid  payment 
thereof,  ...  he  shall  for  such  offence  forfeit  40s.  By  sees.  108  and  109  power 
is  given  to  a  company  to  make  by-laws  for  regulating,  inter  alia^  "the  travelling 
upon  or  using  and  working  of  the  railway,"  provided  such  by-laws  be  not 
repugnant  to  tne  provisions  of  the  Act.  By  a  by-law  under  the  above  Act, 
*^  any  person  travelling,  without  the  special  permission  of  some  duly-authorized 
servant  of  the  company,  in  a  carriage  or  by  a  train  of  a  superior  class  to  that 
for  which  his  ticket  was  issued  is  hereby  subject  to  a  penalty  not  exceeding 
408.,  and  shall  in  addition  be  liable  to  pay  his  fare,  according  to  the  class  of 
carriage  in  which  he  is  travelling,  from  the  station  where  the  train  originally 
started,  unless  he  shows  that  he  had  no  intention  to  defraud."  The  appelhuit 
was  convicted  in  a  penalty  of  10s.  under  this  by-law  for  travelling  in  a  first- 
class  carriage  with  a  second-class  ticket,  and  it  was  found  as  a  fact  that  he  did 
so  with  the  intention  of  defrauding  the  company  : — Held,  first,  that  the  by-law 
taken  as  a  whole  was  void,  on  tne  grouna  that  the  penalty  imposed  by  the 
latter  part  was  unreasonable  (Saunders  v.  The  Soulh-Eastem  Railway  Company^  49 
Law  J.  Rep.  Q.  B.  61).  Secondly,  that  the  by-law  was  divisible,  but  that  the 
conviction  could  not  be  upheld,  for  that  the  first  part  of  the  by-law,  which 
alone  was  applicable  to  the  case,  omitted  the  intention  to  defraud  required  by 
'8  Vict  c.  20,  s.  103,  to  constitute  the  offence;  It  was  therefore  repugnant 
to  the  statute  and  invalid. — Dyson  v.  The  London  and  North-fVestem  Baihca/y 
Company,  50  Law  J.  Rep.  M.  C.  78. 

Cruelty. — Domestic  animals — Young  parrots — Omission  to  supply  wUer — 
Jurisdiction  of  justices. — The  appellant,  a  foreman  to  a  dealer  in  foreign  birds, 
sent  some  parrots  from  L.  to  D.  oy  railway  in  a  box  without  water.  Tney  were 
found  at  H.,  a  station  on  the  route,  after  ten  hours'  travelling,  suffering  as  the 
respondent  alleged,  from  want  of  water,  which  they  drank  eagerly  when  offered 
to  them.  Upon  these  facts  the  magistrate  convicted  the  appellant,  under  18 
and  13  Vict  c.  92,  s.  2,  of  torturing  or  causing  to  be  tortured  "domestic 
animals  :  "—Held,  that  the  conviction  was  bad,  on  the  grounds  that  there  was 
no  evidence  of  cruelty  or  that  the  parrots  in  question  were  "domestic  animals" 
within  the  meaning  of  the  statute. — Swan  v.  Sanders,  50  Law  J.  Rep.  M.  C.  67. 

Quaere,  whether,  if  an  offence  had  been  committed,  such  offence  would  have 
been  a  continuing  one. — Ibid, 


THE 

JOURNAL  OF  JURISPRUDENCE. 


THE  CODIFICATION  OF  THE  LAW.^ 

I  oonld  wish  that  the  snpeiflnous  and  tedious  statutes  were  brought  into  one 
som  together,  and  made  more  plain  and  short  to  the  intent  that  men  might 
better  understand  them  :  which  thing  shall  much  help  to  advance  the  profit 
of  the  Commonwealth. — King  Edward  VI. 

On  Bait  que  jamais,  ou  presque  jamais,  dans  aucun  proc^  on  ne  pent  citer  un 
texte  hien  clair  et  hien  precis  de  loi,  en  sorte  que  ce  n'est  jamais  que  par  le 
ban  sens  et  par  P^uit^  que  Ton  pent  decider.— Pobtalib. 

Optandum  esset^  ut  hujus  modi  legum  instauratio  illis  temporibus  suscipiatur 
quae  anti^uioribus,  quorum  opera  et  acta  tractant,  Uteris  et  rerum  copitione 
praastitennt.  InfeHz  res  namque  est,  cum  ex  judicio  et  delectu  setatis  minus 
pradentis  et  eruditse  antiquorum  opera  mutilantur  et  recomponuntur. — Lord 
Baoon. 

In  a  speech  conspicuous  alike  for  breadth  of  compass  and  wealth 
of  accurate  detail,  the  President  of  the  British  Association  recently 
reviewed  the  dazzling  progress  of  science  during  the  past  fifty 
years.  It  would,  we  think,  be  no  unprofitable  theme  for  an 
accomplished  jurist  of  our  day  to  trace  the  equally  remarkable 
advance  of  this  country  in  the  domain  of  Law  during  the  same  or 
a  nearly  similar  period.  He  might  follow  the  course  of  our  Criminal 
Jorisprudence,  showing  how  from  a  condition  of  perilous  uncer- 
tainty, and  in  many  respects  of  barbaric  severity,  it  had  reached 
a  state  more  in  accord  with  the  ideas  and  wants  of  humanity.  In 
like  manner  he  might  survey  the  Civil  Law,  and  trace  the  processes 
by  which,  as  the  stream  of  human  thought  and  deed  has  hurried 
and  broadened  onward,  that  law  has  slowly  but  surely  adapted 
itself  to  the  manifold  variety  and  the  subtle  complexity  of  modem 
life,  until,  in  justice,  comprehensiveness,  and  refinement,  it  may 
now  be  pronounced  not  unworthy  the  civilization  of  the  nineteenth 
century. 

^  Paper  read  to  the  Glasgow  Juridical  Society,  session  1881-82,  by  Archibald 
Craig,  M.A.,  LL.B.,  Glasgow. 
VOL.  XXVI.  NO.  CCOVI. — JUNE  1882.  X 
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topic.  This  process  is  strictly  applicable  to  Statute  alone ;  but  it 
might  equally  be  applied  to  the  principles  and  rules  of  Common 
Law,  if  it  were  possible  to  express  these  in  definite  axiomatic  form. 

By  a  code  in  the  modem  sense  of  the  term  is  generally  ander^ 
stood  a  republication  in  an  authoritative  form,  and  according  to  a 
scientific  plan  similar  to  that  of  a  digest,  of  the  whole  or  of  a 
leading  department  of  the  existing  law,  with  such  additions  thereto 
and  alterations  thereon  as  the  completeness  and  unity  aimed  at 
may  require.  A  code  differs  from  a  digest  in  that  the  heterogeneous 
materials  amassed  under  each  subdivision  are  to  be  fused  into  a 
homogeneous  and  organic  system,  and  that,  while  embodying  parts 
of  existing  law,  it  will  where  necessary  abolish  other  parts,  blend 
new  with  existing  law,  and  convert  the  whole  ultimate  product 
into  Statute.  A  digest  would  state  the  law  as  it  is ;  a  code,  as  it 
ought  to  be.    A  code  would  be  enacted;  a  digest  not. 

In  this  sense  of  the  word  it  will  be  seen  that  a  code  is  almost 
entirely  a  modern  conception.  The  Code  Napol^n  (or  Code  Civil, 
as  since  4th  September  1870  it  has  been  styled)  ia  the  most 
familiar  of  the  earlier  efforts  based  upon  that  conception. 

To  show  this  more  clearly,  let  the  nature  of  the  work  achieved 
by  Justinian  be  considered  for  a  moment. 

In  his  time  the  sources  of  law  were  practically  the  same  as  with 
us,  viz.  the  Imperial  Constitutions,  analogous  to  statutes,  and  the 
writings  of  the  great  jurists,  forming  a  body  of  law  not  dissimilar 
to  the  Common  Law  of  our  day.  The  main  works  executed  by 
order  of  the  Emperor  were  the  Code,  the  Pandects,  the  Institutes, 
and  the  Novels.  Of  these,  the  Institutes — designed  as  an  ele- 
mentary handbook  for  the  use  of  students — and  the  Novels, 
consisting  of  Imperial  Constitutions  published  after  the  comple- 
tion of  the  Code  and  Digest,  may  both  for  the  present  purpose 
be  left  out  of  view.  The  so-called  Code  and  the  Pandects  (or 
Digests)  are  neither  more  nor  less  than  unscientifically-arranged 
and  in  many  respects  imperfect  Digests  (using  the  term  as  above 
defined)  of  the  Boman  Law  in  force  at  the  time  of  their  execution ; 
the  Code  being  a  compilation  of  Imperial  Constitutions  issued  by 
Justinian  and  his  predecessors;  and  the  Pandects  or  Digests  a 
compilation  of  excerpts  from  upwards  of  2000  treatises  by  the 
great  jurisconsults,  whose  opinions  were  deemed  authoritative.  In 
both  works  the  fragments  thus  culled  from  statutes  (or  Constitutions) 
and  treatises  retained  their  original  shape ;  nor  were  they  grouped 
together  upon  any  logical  principle.  In  short,  the  ultimate  sub- 
divisions alike  in  the  Code  and  the  Digest  were  left  unorganic. 

The  Imperial  Constitutions  contained  in  the  Code  are  partly 
general  and  partly  special  The  former  were  published  by  the 
Emperors  in  their  capacity  of  sovereign  legislators ;  the  latter  were 
of  the  nature  of  judicial  decisions  and  orders  issued  by  the 
Emperors  on  special  points  in  their  character  of  sovereign  adminis- 
trators.   The  excerpts  from  the  writings  of  the  jurists  contained  in 
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the  Pandects  are  likewise  separable  into  two  classes :  tbe  first 
consisting  of  didactic  expositions  in  general  or  abstract  terms  of 
legal  principles;  the  second,  of  solutions  of  particular  questions 
submitted  for  opinion,  and  therefore  analogous  to  judicial  decisions. 

Now  in  the  case  of  judicial  decisions,  there  is  no  rule  of  construc- 
tion more  definitely  settled  than  this,  that  in  extracting  from  them 
the  raiiones  decidendi,  or  legal  principles  involved,  the  terms  made 
use  of  must  be  construed  with  constant  reference  to  the  peculiarities 
of  the  case,  and  whatsoever  is  not  essential  to  the  special  decision 
must  be  dismissed  as  obiter  dictum,  and  of  no  authority  for  suc- 
ceeding cases.  This  is  precisely  what  in  many  cases  the  com- 
pilers of  the  Code  and  Pandects  have  omitted  to  do ;  and  for  the 
sake  of  conciseness,  or  of  arriving  at  propositions  of  an  abstract 
form,  the  facts  of  the  cases  are  often  cut  away,  and  the  general 
propositions  contained  in  the  special  constitutions  and  the  analo- 
gous opinions  of  the  jurists  are  detached  from  the  particular  facts 
which  elicited  them  and  which  formed  the  indispensable  guides  to 
their  true  import  Austin  pointedly  illustrates  the  effect  of  this 
hy  asking  the  reader  to  conceive  a  general  proposition  of  Lord 
£3don  detached  from  the  case  in  which  it  occurs,  and  from  the 
careful  limitations  (suggested  by  the  peculiarities  of  the  case)  with 
which  the  proposition  is  guarded.  A  collection  of  propositions  so 
detached,  and  of  which  the  exact  import  must  therefore  be  extremely 
uncertain,  will,  he  says,  afford  a  conception  of  much  of  the  matter 
which  Tribonian  and  his  associates  inserted  in  the  Code  and  Pan- 
dects as  the  future  law  of  the  Empire. 

These  considerations  show  that  the  Code  and  Digest  of  Justinian 
make  no  approach  to  the  modem  idea  of  a  code,  and  that  at 
best  they  are  but  ill-executed  digest&  "  Instead  of  a  statue,"  says 
Gibbon,  "  cast  in  a  simple  mould  by  the  hand  of  an  artist,  the  works 
of  Justinian  represent  a  tesselated  pavement  of  antique  and  costly, 
but  too  often  of  incoherent  fragments." 

We  have  stated  that  the  formal  amendment  of  the  law  has 
attracted  much  greater  notice  in  England  than  in  Scotland,  and  in 
order  to  understand  the  true  position  of  the  question,  it  is  necessary 
to  advert  briefly  to  the  history  of  the  movement  in  England. 

The  demand  for  a  code  may  be  said  to  have  originated  with 
Bentham.  This  remarkable  man  belonged  to  a  school  whose  main 
desire  was  to  break  entirely  with  the  past,  and  give  the  world 
afresh  start — a  desii*e  prominent  in  the  eighteenth  century,  and 
which  found  its  extreme  vent  in  the  French  Bevolution.  It  was 
thought  a  waste  of  time  to  consider  what  the  laws  had  been  in  past 
times.  What  was  necessary  was  to  study  the  wants  of  the  present 
age;  to  adapt  the  law  to  those  wants,  and  express  it  in  the  simplest 
tenns.  Hence  arose  a  demand  for  Codes  of  Law,  which  by  their 
completeness  shotdd  render  the  administration  of  justice  a  purely 
mechanical  exercise,  and  by  their  freedom  from  historical  associ- 
ations should  be  equally  adapted  to  all  nations  and  all  times. 
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Amongst  Bentham's  works  will  be  found  leUxn  written  by  him 
when  over  sixty  years  of  age  to  the  President  and  People  of  the 
United  States,  and  to  the  &)vemor  of  Pennsylvania,  in  which  he 
forcibly  points  out  the  evils  of  the  English  Common  Law  of  his  day; 
and  in  the  most  disinterested  maimer  offers  to  spend  the  few  remain- 
ing years  of  his  life  in  framing  a  code  for  the  States.  In  the  same 
collection  will  be  found  an  interesting  correspondence  with  the 
Emperor  of  Bussia  in  which  Bentham  makes  a  similar  offisr  to  that 
monarch.  In  neither  case,  however,  was  the  offer  accepted.  It  is 
related  that  the  Czar  sent  an  autc^raph  letter  accompanied  by  a 
sealed  packet  containing  a  costly  ring  in  acknowledgment  of  the 
generous  offer.  Bentham  was  too  disinterested  to  accept  the  latter, 
and  the  packet  was  returned  as  he  received  it,  with  the  Imperial 
seal  unbroken.  Money's  worth  as  well  as  money,  he  said,  was 
without  value  to  him, 

The  constant  theme  of  these  letters  is  the  evil  of  unwritten  law. 
He  calls  it,  "  NuUis  lex  verbis,  a  nullo,  nullibi,  nunquam,"  and  thus 
sums  up  his  indictment  of  it :  "  Of  wmmtten  (for  such  is  the  term 
in  use)  but  much  more  properly  of  uneomposed  and  untnaeUd  law 
(for  of  writing  there  is,  beyond  comparison,  more  belonging  to  this 
spurious  than  to  the  genuine  sort) — of  this  impostrous  law,  the 
fruits,  the  perpetual  fruits,  are,  in  the  dvU  or  navrpencU  branch,  as 
above;  wicertaiTUy,  uncognosctbUity,  particular  disappointments, 
without  end,  general  sense  of  insecurity  against .  sinular  disap* 
pointments  and  loss :  in  the  pencU  branch,  uncertainty,  and  uneog- 
noscibility,  as  before ;  and,  instead  of  compliance  and  obedience,  the 
evil  of  transgression,  mixed  with  the  evU  of  punishment:  in  both 
branches,  in  the  breast  and  in  the  hands  of  the  judge,  power  every- 
where arbitrary,  ynth  the  semblance  of  a  set  of  rules  to  serve  as  a 
screen  to  it." 

He  winds  up  by  exhorting  the  American  people  to  shut  their 
ports  against  the  English  Common  Law  as  they  would  shut  them 
against  the  plague. 

To  remedy  these  evils,  Bentham  proposes  a  Pannomion  or  Code, 
the  plan  of  which  he  unfolds,  and  which,  as  its  name  implies,  is  to 
contoin  the  whole  law.  The  advantages  that  will  result  from  it 
he  thus  states:  "All  plain  reading:  no  guess-work:  no  argumenta- 
tion :  your  rule  of  action — ^your  lot  under  it — ^lies  before  you." 

There  was  undoubtedly  much  force  in  the  criticism  of  Bentham, 
bitter  and  exaggerated  though  it  often  was.  What  has  been  said 
as  to  his  contempt  for  the  past,  ought,  however,  to  be  borne  in 
mind.  Bentham's  chief  merits  lay  in  logical  analysis  and  classifi- 
cation. Incapable  by  nature  of  appreciating  them,  he  took  no 
account  in  his  theories  of  those  subtle  and  unseen,  but  not  less 
powerful  influences  and  processes  by  which  rules  and  principles  of 
law  originate  and  grow  with  the  growth  of  a  nation's  Ufe ;  nor  did 
he  possess  that  mastery  of  law  which  is  imattainable  by  mere  theo- 
retical study.    Hence  he  was  far  from  realizing  the  enormous 
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complexity  of  the  sabjeot  and  the  formidable  difficulties  which 
arise  when  roles  of  even  ordinary  simplicity  and  exactness  come 
to  lequiie  application  to  a  particular  set  of  circumstances.  The 
influence  of  Bentham  has  during  the  last  thirty  years  to  a  large 
extent  declined,  partly  from  the  causes  already  mentioned,  partly 
because  mnch  has  been  done  since  his  day  to  improve  the  substance 
of  law,  partly  because  the  law  has  been  since  administered  by  a 
long  race  of  able  and  upright  judges,  and  partly  because  unwritten 
law,  in  the  sense  in  which  Bentham  understood  it,  has  laigely 
dindmshed  in  extent  Law,  though  not  less  inaccessible,  has  become 
fairly  settled  on  the  bulk  of  ordinary  subjects,  and  a  measure  of 
cotainty  may  now,  though  only  after  enormous  labour,  be  attained 
by  a  lawyer  on  the  majority  of  ordinary  legal  questions. 

The  anti-historical  spirit  in,  which  Bentham  treated  the  question 
has  since  his  time  entirely  disappeared;  and  a  codification  such  as 
he  proposed,  it  may  be  safely  said,  has  no  longer  either  advocates 
or  apologists  in  this  country. 

ill  appreciative  and  finely-written  article  upon  Bentham's 
proposals,  from  the  pen  of  Sir  Samuel  Bomilly,  appeared  in  the 
Bdinbwrgh  Bemew  for  November  1817,  and  has  been  occasionally 
referred  to  in  subsequent  discussions  on  the  subject. 

The  earlier,  and  indeed  even  yet  the  only  practical  efforts  of  the 
movement  were  directed  to  the  Criminal  Law  alone.  By  the  legis- 
lation of  Sir  Bobert  Peel,  extending  from  1826  to  1832,  much  was 
done  to  wipe  out  the  reproaches  of  uncertainty  and  harshness  from 
Eng^h  Cnminal  Law,  but  little  was  done  to  improve  its  form.  In 
1833,  1836,  and  1837,  three  different  Commissions  were  issued, 
nnder  which  various  reports  were  made.  In  1845  a  fourth  Com- 
missbn  was  issued,  under  which  five  reports  were  made.  By  the 
last  Commission  a  Bill  for  consolidating  into  one  statute  the  writ- 
ten and  unwritten  law  relating  to  the  definition  of  crimes  and 
punishments  was  drawn  up,  which  was  introduced  into  the  House 
of  Lords  in  1848  by  Lord  Brougham,  but  was  not  proceeded  with. 
In  1852  Lord  St.  Leonards  gave  directions  for  preparing  separate 
Bills  for  the  codification  of  ti^e  Critainal  Law  on  separate  subjects, 
one  of  which,  relating  to  offences  against  the  person,  was  introduced 
by  him  to  Parliament  and  referred  to  a  Select  Committee,  of  which, 
amongst  others,  Lords  Lyndhurst,  Broughajn,  Campbell,  Truro,  and 
Cianworth  were  members. 

The  following  year  may  be  regarded  as  a  prominent  landmark  in 
the  course  of  English  law  reform.  Lord  Cranworth,  now  Chancel- 
lor, in  two  circular  letters  addressed  to  the  English  judges,  submitted 
to  them  the  Bill  last  above  mentioned,  as  amended  by  the  Select 
Committee,  and  asked  them  to  consider  and  report  whether  in  their 
opuiion  the  bringing  of  the  whole  Criminal  Law,  as  far  as  relates  to 
offences  and  their  punishments,  into  one  or  more  statute  or  statutes 
—taking  the  Bill  as  a  fair  specimen  of  the  degree' of  precision  and 
aeenncy  which  it  would  be  possible  to  attain — would  be  a  measure 
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likely  to  produce  benefit  in  the  administration  of  criminal  jastice,  or 
the  reverse.  The  answers  of  the  judges  extend  to  forty-four  pages  of 
a  Parliamentary  paper,  and  are  of  the  deepest  interest  to  the  student 
of  this  subject  They  are  worthy  the  careful  perusal  of  many  of  the 
exact  theorists  who  write  on  this  subject  in  the  present  day. 

The  most  valuable  opinions  are  probably  those  of  Mr.  Justice 
(J.  T.)  Coleridge  and  Mr.  Justice  TaUburd.    By  most  of  the  judges 
a  consolidation  of  the  statutes  which  should  incorporate  the  results 
of  judicial  decisions  and  contain  such  amendments  of  the  law  as 
had  been  found  desirable  (many  of  which  they  point  out)  is  approved 
and  urged.    The  greater  number  of  them  enter  into  criticism  of 
particular  provisions  of  the  Bill  submitted  to  them  and  of  its  general 
frame  and  language,  pointing  out  difficulties  arising  from  inaccuracy, 
inconsistency,  and  omission,  and  from  the  involution  whereby  it  was 
frequently  rendered  necessary  to  consider  various  clauses  in  com- 
bination before  the  effect  of  one  could  be  ascertained.    But  the 
most  remarkable  feature  of  these  judicial  responses  is  this,  that  with 
one  voice  they  condemn  the  proposed  codification  of  the  Common 
(Criminal)  Law.    It  is  shown  how  any  change  in  the  terminology  of 
statutory  law,  such  as  by  this  proposal  must  necessarily  occur,  is 
inevitably  followed  by  litigation  and  expense  uutU  the  doubt  and 
imcertainty  to  which  the  new  law  has  given  rise  are  exhausted  by 
judicial  decision.    Since  the  legislation  of  Sir  Robert  Peel  and  the 
decisions  which  followed  upon  it,  they  state  that  the  English 
Criminal  Law  has  been  singularly  free  from  such  questions,  and  th^ 
predict  that  many  acts  which  are  criminal  and  clearly  fall  within 
the  principle  of  the  rules  of  the  Common  Law  will  go  unpunished 
until  fresh  legislation  shall  be  supplied  to  meet  such  cases.    They 
show  forcibly  that  once  a  l^al  rule  is  expressed  in  the  predse  lan- 
guage of  statute,  its  capability  of  adaptation  to  new  circumstances 
is  greatly  lessened,  from  the  strict  rules  of  construction  which  must 
be  followed,  whereby  doubts  and  uncertainty  are  only  to  be  resolved 
by  verbal  criticism  instead  of  by  a  reference  to  broad  principles. 
Mr.  Justice  Coleridge  thus  expresses  his  views  on  this  point :  ''  I 
cannot  conceive  that  language  can  ever  be  used  with  such  precision 
as  to  meet  all  complications  and  varieties  of  circumstances.    K  you 
are  very  definite  in  your  law,  you  will  very  often  find  something  in 
the  case  which  distinguishes  it.     If  you  are  very  general,  you  run 
a  risk  of  including  many  things  which  clearly  were  not  intended. 
Now,  at  present  every  judge  and  lawyer  is  aware  that  when  you 
come  to  apply  law  to  facts,  you  have  ordinarily  and  practically 
more  difficulty  if  the  law  be  found  written  in  a  statute  than  if  it  be  a 
portion  of  the  Common  Law.    In  the  former  case  your  rule  is  inflex- 
ible :  it  may  be  the  best,  in  the  case  of  a  code,  w|;iich  one  set  of  able 
and  learned  men  can  collect  from  the  past  and  devise  for  the  present, 
but  if  there  be  an  omission  you  cannot  supply  it;  if  the  words 
mean  dearly  one  thing,  you  cannot  call  in  aid  supposed  intention, 
or  strong  probability,  or  clear  reasonableness,  to  make  them  say 


THE  CODIFICATION   OF  THE  LAW.  289 

another;  if  in  such  cases  the  judges  strain  the  law,  which  I  con- 
ceive would  be  clearly  wrong,  and  their  decisions  prevail,  a  new 
nnwritten  law  is  gradually  grafted  on  your  code ;  if  they  do  not, 
and  you  are  driven  to  enact  supplemental  statutes,  in  that  way  also 
the  very  principle  of  your  code  is  departed  from,  and  gradually  its 
supposed  advantages  lost." 

To  the  same  effect  Mr.  Justice  Talfourd  says :  "  To  reduce  the 
Stainie  Law  into  a  narrow  compass  is  an  object  entirely  free  from 
objection,  and  which,  if  accomplished  with  care,  can  produce 
nothing  but  good;  but  to  reduce  unwritten  law  to  statute  is  to 
discard  one  of  the  greatest  blessings  we  have  for  ages  enjoyed  in 
rales  capable  of  flexible  application." 

With  regard  to  the  alleged  superiority  of  a  code  in  bringing  a 
knowledge  of  the  law  within  the  reach  of  all,  Mr.  Baron  Martin 
remarks  with  considerable  force  that,  so  far  as  Criminal  Law  is  con- 
cerned, the  ignorance  of  the  law  complained  of  is  more  specious 
dian  real ;  and  that  in  truth  there  is  scarcely  any  offence  now  made 
the  subject-matter  of  indictment,  and  certainly  none  is  punished, 
which  the  conscience  of  even  the  most  ignorant  man  would  not  tell 
him  was  a  crime. 

We  have  dwelt  at  some  length  on  these  opinions — these  retponsa 
prudetUvm — because  we  are  convinced  they  form  one  of  the  most 
important  contributions  ever  made  to  this  controversy.  We  think 
that  although  they  may  have  lost  some  of  their  force  as  regards  the 
Criminal  Law  in  consequence  of  the  greater  definiteness  and  rigidity 
it  has  acquired  since  then,  they  are  to  a  large  extent  unanswerable 
on  the  general  question  of  codification ;  and  their  practical  sound- 
ness is  seen  in  the  fact  that  although  nearly  thirty  years  have 
elapsed  since  they  were  written,  no  attempt  to  codify  either  the 
criminal  or  any  other  department  of  law  has  even  approached 
success,  whilst  the  consolidation  of  English  Criminal  Law  statutes 
which  they  recommended  has  been  carried  out  with  the  most  bene- 
ficial results. 

That  consolidation  was  effected  in  1861  by  a  number  of  Acts 
passed  in  that  year  which  superseded  the  legislation  of  Sir  Bobert 
PeeL  These  Acts  are  regarded  by  a  distinguished  writer  of  the 
present  day,  Mr.  Justice  Stephen,  as  the  nearest  approach  in  Eng- 
lish Law  to  a  penal  code ;  and  whilst  finding  much  to  condemn  in 
their  structure,  he  eulogizes  their  substantial  merits  by  stating  that 
less  than  thirty  decisions  have  been  given  upon  their  meaning  by  the 
English  Court  for  Crown  Cases  Beserved,  and  he  thinks  it  would  be 
haid  to  find  ten  expressions  in  them  which  have  been  shown  by 
judicial  decisions  to  be  obscure.  When,  however.  Sir  J.  F.  Stephen 
proceeds  to  object  to  them  that  they  assume  the  existence  of  large 
bodies  of  unwritten  law,  we  think  he  condemns  exactly  that  which 
is  the  secret  of  their  success.  It  is  precisely  this  omission  of  the 
Common  Law  which  has  secured  the  practical  utility  of  these  Acts. 
^  particQlar,  they  do  not  attempt  definitions,  and  to  this  fact, 
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coupled  with  the  skill  with  which  the  oQMolidation  has  been 
eflfected,  are  dne  the  convenience  and  oertainty  they  have  produoed 
and  the  trifling  amonnt  of  the  litigation  they  have  evoked. 

About  the  date  at  which  we  have  now  arrived,  the  subject  of  law 
reform  was  taken  up  by  the  powerful  intellect  of  Lord  Weatboiy. 
In  1860,  as  Attorney-General,  he  announced  the  intention  of  the 
GovetBiiient  to  take  measures  for  the  express  repeal  of  all  the 
oheolete  Acts  with  which  the  Statute-Book  was  encumbered.  This 
great  work  of  expurgation  was  duly  carried  out,  and  we  have  now 
its  final  fruits  in  a  revised  edition  of  the  statutes  from  1235  to  1880, 
with  relative  chronological  table  and  index,  prepared  under  the 
dnection  of  the  Statute  Law  Committee.  In  a  great  speech 
delivered  in  the  House  of  Lords  in  1863,  Lord  Westbury,  then 
Chancellor,  unfolded  his  plans  of  law  reform. 

Whilst  giving  it  as  his  own  opinion  that  a  code  was  the  ultimate 
goal  to  be  aim^  at,  he  admitted  that  the  Law  of  E^land  was  far 
from  ripe  for  codification,  and  his  scheme  was  to  execute  simol* 
taneous  digests  of  the  Common  and  the  Statute  Law.  He  proposed 
to  revise  and  expurgate  the  reports,  weeding  out  all  decisions  which 
are  in  contradiction  to  each  other,  and  to  cleanse  out  all  matters  not 
warranted  by  the  present  state  of  the  law  or  applicable  to  the  exist- 
ing condition  of  society;  and  he  was  of  opinion  that  the  reports 
thus  purified  and  refined  would  be  reduced  to  a  tenth  of  their  bulk. 

Similarly  he  proposed  to  weed  away  all  those  statutes  that  are  no 
longer  in  force,  and  arrange  and  classify  what  was  left  under  pro- 
per heads,  bring  the  dispersed  statutes  together,  eliminate  jarring 
and  discordant  provisions,  and  thus  obtain  a  harmonious  whole, 
instead  of  having  as  at  present,  or  at  any  rate  as  at  that  time,  a  chaos 
of  inconsistent  and  contradictory  enactments.  Concurrently  with 
this  classification  under  heads,  he  hoped  the  corresponding  parts  of 
the  Common  Law  extracted  from  the  reports  might  be  added,  and 
in  this  way  a  digest  of  the  whole  law  ultimately  accomplished. 

In  1866,  in  pursuance  of  the  movement  thus  initiated,  a  Koyal 
Commission  was  issued  to  Lords  Cranworth,  Westbury,  and  Cairns, 
Sir  T.  P.  Wilde  (Lord  Penzance),  Mr.  Lowe  (Lord  Sherbrooke),  Vioe- 
Chancellor  Wood  (afterwards  Lord  Hatherley),  Sir  Geoige  Bowyer, 
Sir  Boundell  Palmer  (Lord  Selbome),  Sir  J.  G.  Lefevre,  Sir  T. 
Erskine  May,  Mr.  Daniel,  Mr.  Thring,  and  Mr.  Beilly,  ''to  inquire 
into  the  expediency  of  a  digest  of  law,  and  the  best  means  of 
accomplishing  that  object,  and  of  otherwise  exhibiting  in  a  com- 
pendious and  accessible  form  the  law  as  embodied  in  judicial 
decisions."  To  this  Commission  Sir  J.  S.  WOles  and  Sir  H.  S. 
Maine  were  subsequently  added. 

Two  reports,  dated  respectively  13th  May  1867  and  11th  May 
1870,  were  issued  by  the  Commissioners.  In  the  first,  after  stating 
the  magnitude  of  the  existing  evils,  they  gave  it  as  their  opinion  that 
a  digest,  correctly  framed  and  revised  from  time  to  time,  would  go 
far  to  remedy  them.    Beiog  anxious  to  avoid  any  recommendatiea 
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that  would  involve  the  necessity  of  immediate  outlay  on  a  large 
scale,  they  si^gested  that  a  portion  of  the  Digest,  sufficient  in  extent 
to  be  a  ftir  specimen  of  the  whole,  should  first  be  prepared,  from 
which  they  expected  light  would  be  thrown  on  many  important 
questions — amongst  others,  on  the  time  requisite  for  executing  the 
whole,  and  the  nature  and  extent  of  the  authority  which  the  Digest 
should  have  in  Courts  of  Law. 

In  their  second  Beport,  which  is  exceedingly  brief,  they  state  that 
having  been  empowered  by  Government  to  take  the  steps  necessary 
for  the  preparation  of  snoh  apecimens,  they  selected  three  subjects, 
yiz.  bills  of  exchange,  mortgt^,  and  eneownit.  The  gentiflneii  to 
whom  the  preparation  of  digests  on  these  subjects  had  been  respec- 
tively intrusted,  had  laid  before  them  materials  of  considerable  vidue, 
aad  enabled  them  to  form  conclusions  as  to  the  conduct  of  the 
whole  work.  These  conclusions  they  do  not  divulge,  but  they  in- 
dicate that  they  deem  it  unadvisable  to  continue  this  mode  of  pro- 
ceeding. They  recommend  that  the  work  of  a  general  digest,  based 
on  a  comprehensive  plan  and  with  a  uniform  method,  should  be  at 
onoe  undertaken  by  (rovemment,  and  that  persons  of  the  highest 
ability,  not  exceeding  three  in  number,  should,  with  the  ofiTer  of 
pemmnent  employment  and  high  remuneration,  be  charged  with 
the  duty  of  executing  it  With  this  recommendation  the  Commis- 
sion ended  its  labours  and  ceased  to  exist 

Twelve  years  have  since  elapsed,  but  the  Digest  is  yet  to  be 
commenced.  During  that  interval  several  inefiTectual  attempts 
have  been  made  to  codify  particular  departments  of  law.  A  Bill 
for  codifying  the  EngUsh  Law  of  Evidence,prepared  by  Lord  Coleridge 
(then  Attorney-General)  and  Sir  J.  F.  Stephen,  was  introduced  in 
the"*  session  of  1873,  but  too  late  even  to  become  the  subject  of  dis- 
cussion. In  1874  a  Bill  for  the  codification  of  the  English  Law  of 
Homicide,  drawn  by  Sir  J.  F.  Stephen,  was  brought  into  Parliament 
hy  the  late  Mr.  Bussell  Gumey,  but  did  not  sdvance  beyond  the 
stage  of  a  Select  Committee.  Undaunted  by  these  fiedlures,  and  with 
a  view  to  the  formation  of  public  opinion.  Sir  J.  F.  Stephen  pub- 
lished in  1876  a  digest  of  the  Law  of  Evidence  prepared  by  himself, 
and  in  1877  a  similar  digest  of  the  Criminal  Law.  As  the  production 
of  one  individual,  these  works  must  necessarily  be  more  or  less 
incomplete ;  but  it  is  impossible  to  praise  too  highly  the  ability 
and  labour  expended  upon  them.  llie  author  himself  states  that 
the  toil  has  been  in  inverse  ratio  to  the  size. 

Lastly,  a  Boyal  Commission  was  issued  in  1878  to  Lord  Blackburn, 
Mr.  Justice  Barry  (of  the  Lrish  Bench),  Mr.  Justice  Lush,  and  Sir 
J.  F.  Stephen,  "  to  inquire  into  and  consider  the  provisions  of  a 
drnfb  code  relating  to  indictable  offences  prepared  for  the  purpose  of 
being  subnutted  to  Parliament  during  the  ensuing  session,  and  to 
Import  thereon,  and  to  surest  such  alterations  and  amendments  in 
the  existing  law  as  to  indictable  ofiTences,  and  the  procedure  relat- 
ing thereto^  as  may  seem  desirable  and  expedient" 
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This  Commusion  reported  in  1879,  and  with  their  report,  which 
is  of  considerable  length,  and  deals  with  the  amendment  both  of  the 
form  and  of  the  substonce  of  the  Criminal  Law,  the  Gommissioiiers 
submitted  a  code  which  they  thought  might  be  passed  into  law. 
The  more  notable  features  of  this  code  are  that,  while  aiming  at 
exhaustiveness  both  of  definition  and  provision,  in  various  parts  it 
expressly  opens  the  door  to  the  Common  Law,  either  as  to  the  whole 
of  a  particular  branch  of  the  code,  or  as  to  all  cases  not  specifically 
provided  for;  and  that  it  endeavours  by  a  fiction  to  confer  discre- 
tionary powers  on  judges  in  certain  cases  by  providing  that  ques* 
tions  of  fact  shall  be  held  to  be  questions  of  law.  The  Parlia- 
mentary fate  of  this  code  was  not  different  from  that  of  all  its 
predecessors,  and  the  only  remarkable  event  which  attended  it  was 
a  long  and  powerful  letter  which  it  drew  forth  from  the  late  Lord 
Chief-Justice  Cockburn,  who  whilst  professing  himself  an  adherent 
of  codification,  says  he  should  deeply  deplore  the  adoption  by  the 
L^islature  of  a  statement  of  the  law  so  "  imperfect  and  incomplete  " 
as  this  code.  He  enters  into  a  lengthened  examination  of  its 
provisions,  finding  in  them  many  difficulties,  ambiguities,  and 
omissions ;  and  in  particular  he  condemns  in  tato  the  admission  in 
any  shape  or  form  of  the  Common  Law,  to  which  we  have  referred. 
This,  he  says,  would  be  to  make  confusion  worse  confounded,  and 
to  deprive  the  Bill  of  all  pretensions  to  the  character  of  a  code. 

(To  he  eorUinwd.) 
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The  principle  on  which  capacity  to  enter  into  the  marriage 
relation  is  to  be  regulated  is  still  a  vexed  question  of  Private 
International  Law.  Sir  R  Phillimore,  after  a  lengthened  investi- 
gation into  the  codes  and  common  law  of  most  Christian  states,  in 
the  fourth  volume  of  his  great  work  on  International  Law,  p.  302, 
thus  formulates  the  three  maxims  of  jurisprudence  which  prevail 
in  civilized  states,  and  which  may  serve  as  a  text  on  which  an 
attempt  at  a  cursory  review  of  the  subject,  within  like  limits,  may 
proceed:  ''(1)  The  broad  principle  maintained  by  the  United 
States  of  North  America,  namely,  that  the  capacity  of  the  parties 
as  well  as  the  formalities  of  the  contract  are  to  be  decided  Uge  loci 
cofUradus  and  not  lege  domicilii,  (2)  The  principle  maintained  by 
France,  and  generally  by  the  states  of  the  European  continent, 
namely,  that  the  capacity  of  the  parties  is  to  be  determined  by  the 
law  of  their  own  states,  and  that  a  marriage  valid  lege  loci  eofUraduB 
may  be  holden  invalid  lege  domicilii  on  account  of  the  want  of 
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capacity,  though  it  be  duly  celebrated  according  to  the  farfnalUies 
Ugk  loci  eaiUraduB.  (3)  The  principle  adopted  by  states  which 
recognise  the  Ux  loci  contrctetm  as  binding  in  all  cases  but  those 
in  fraiuUm  legis  domestiece"  To  these  may  be  added  a  fourth, 
exemplified  by  the  Italian  and  Belgian  codes,  which  make  nation- 
ality and  not  domicile  the  criterion  of  capacity  to  do  any  legal  act 
or  enter  into  any  legal  relation.  But  as  regards  the  nature  of  the 
questions  which  may  arise  under  it,  it  is  clear  that  that  view  may 
be  ranked  for  practical  purposes  with  Phillimore's  second  rule, 
since  it  merely  puts  nationality  as  the  regulative  factor  in  the 
place  of  domicile.  His  expression  "  their  own  states  "  is  ambiguous, 
and  might  apply  to  either,  were  it  not  evident  from  the  context 
that  he  means  domicile  and  not  nationality. 

That  contracts,  except  those  affecting  land,  are  to  be  judged 
vaUd  or  invalid  secundum  legem  loci  coTitractus  is  laid  down  in 
broad  terms  by  Dirleton  {voce  Strangers)  and  Erskine  (3.  2.  40), 
and  is  affirmed  in  a  considerable  number  of  early  decisions.  If  our 
later  law  contains  less  direct  authority  on  the  subject,  it  may 
probably,  as  Mr.  Westlake  says  of  the  same  question  on  the  law 
of  England, "  be  referred  to  its  not  having  been  questioned."  In 
his  treatise  on  the  Law  of  Husband  and  Wife  (p.  1297)  Lord  Eraser 
lays  down  both  the  general  rule  and  it<s  special  application  to 
marriage  in  unqualified  terms.  As  his  Lordship,  however,  acknow- 
ledges in  a  footnote,  there  is  no  express  decision  on  the  latter  point, 
which  has  to  be  deduced  from  the  wider  doctrine,  and  gleaned 
from  the  cbiler  dicta  of  judges  on  other  subjects  scattered  through- 
out the  reports.  The  most  distinct  enunciation  of  opinion  is  that 
of  Lord  Meadowbank  in  the  divorce  case  of  Gordon  v.  Pye  in  1827 
(Ferg.  Con.  Law,  App.  17):  "Or  would  a  marriage  here  be 
declared  void  because  the  parties  were  domiciled  in  England  and 
minors  when  they  married  here,  and  of  course  incapable  by  the 
laws  of  that  country  of  contracting  marriage  ? "  The  other  dicta 
relied  on  by  his  Lordship  are  less  definita  That  of  Lord  Glenlee 
in  Base  v.  So88  (F.  C.)  in  the  same  year  was  pronounced  in  a 
judgment  on  a  question  of  legitimacy — of  the  effects,  not  the 
validity  of  marriage — which  was  reversed  in  the  House  of  Lords, 
and  does  not  now  form  part  of  the  law  of  Scotland.  The  passage 
in  Lord  President  Boyle's  opinion  in  JEdm^onstone  v.  £dm,onstone 
(ferg.  Div.  Cases,  412)  does  not  go  beyond  the  rejection  of  the 
obsolete  doctrine  of  personal  law  when  pled  as  to  the  indissolubility 
of  an  English  marriage  in  a  suit  for  divorce  between  domiciled 
Scottish  persons.  The  case  of  Warrender  in  1836  (2  S.  and  M'L. 
164),  which  added  the  afi&rmation  of  the  House  of  Lords  to  the 
repeated  decision  of  the  Court  of  Session  oii  this  point,  contains 
the  opinion  of  Lord  Brougham  that  the  lex  loci  governs  the  validity 
or  invalidity  of  all  personal  contracts,  that  of  marriage  included. 
But  the  fact  that  he  fences  his  opinion  by  expressing  a  doubt 
whether  English  jurisprudence  would  cany  it  out  to  its  logical 
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ooneliififony  that,  for  example,  a  Spanish  marriage  between  nude 
and  niece,  under  Papal  dispensation,  should  be  held  good  in 
England,  though  it  would  expect  the  Spanish  Courts  to  hold  bad 
an  English  marriage  between  the  same  parties,  indicates  a  pei^ 
ception  of  the  potential  difficulties  which  later  cases  have  actually 
revealed  He  repeated  substantially  the  same  opinion  in  Fenton 
V.  Livingstone  (3  Macq.  537).  Lord  Fraser^s  rule  would,  if  logically 
carried  out — and  he  carries  it  that  length  himself— involve  the 
recognition  by  the  Scottish  Courts  of  the  marriage  abroad  of  a 
divorced  adulteress  with  her  paramour,  named  iu  the  Scottish  decree 
of  divorce.  On  this  point  there  is  no  decision,  but  the  prevalence 
of  expressed  judicial  opinion  is  against  his  view.  The  whole  law 
of  Scotland  on  the  subject  is  really  limited  to  a  few  abUtr  dicta 
and  the  unhesitating  statement  of  an  eminent  institutional  writer. 

But  if  circumstances  have  not  called  for  a  definite  solution  of 
the  problem  in  Scottish  jurisprudence,  they  have  led  to  a  fruitful 
development  of  the  doctrine  in  England  in  a  series  of  decisions,  in 
the  light  of  which  the  claim  of  Lord  Fraser,  that  his  rule  is  also 
that  of  the  English  Courts,  cannot  now  be  regarded  as  well  founded 
When  the  text  of  his  second  volume  was  written  he  was  able  to 
quote  in  support  of  his  view  the  judgment  of  Sir  R  Phillimore  in 
the  case  of  Sottomayor  v.  De  Barros,  which  had  not  then  reached 
the  Appeal  Court.  The  judgment  of  reversal,  however,  is  discussed 
and  controverted  by  his  Lordship  in  an  appendix,  with  a  vigour 
which  shows  that  it  had  no  efifect  in  altering  his  opinion  as  to 
what  the  law  of  England  ought  to  be,  and  what  the  law  of  Scotland 
actually  i& 

The  case  of  Male  v.  Soberts  (3  Esp.  N.  R  163)  in  1800,  in  which 
it  was  ruled  that  infancy  was  no  defence  on  a  contract  made  in 
Scotland  by  a  domiciled  English  minor,  Lord  Eldon  laying  down 
that "  the  contract  must  be  governed  by  the  laws  of  the  country 
where  the  contract  arises,"  has  long  been  relied  on  by  English 
lawyers  as  the  ruling  case  on  capacity  to  contract  in  general,  till 
its  authority  has  been  recently  shaken  by  Justice  Cotton  in 
Sottomayor  v.  Be  Barros.  The  like  sweeping  dicta,  too  lengthy  for 
quotation,  were  pronounced  in  a  case  of  marriage  {Scrimshire  v. 
Serimshire,  2  Hagg.  Con.  395)  half  a  century  earlier  by  Sir  E. 
Simpson,  where  they  are  based  on  a  powerful  argument  for  the 
expediency  of  the  rule.  The  question  was  one  of  the  validity  of  a 
marriage  of  English  domiciled  minors  had  in  France,  which  was 
held  null  on  the  ground  of  want  of  proper  observance  of  the  forms 
required  by  the  Ux  loci.  The  principle  was  further  confirmed  by 
the  weighty  authority  of  Lord  Stowell  in  the  case  of  Ruding  v. 
Smith  (2  Hagg.  Con.  371)  in  1821 :  <'  It  is  true  indeed  that  English 
decisions  have  established  the  rule  that  a  marriage  valid  according 
to  the  law  of  the  place  where  celebrated  is  good  everywhere  else.'' 
Passages  of  like  import  might  be  gathered  from  other  cases  {€.g. 
Herhtrt  v.  Eefbert,  2  Hagg.  Con.  268;  Harford  v.  Morris,  ib,  429; 
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mddUa%y.Janvarin,ih.443;  /2&rtm v. iZcitfi^im, 2 R Black.  145), 

but  in  none  of  them  does  the  point  form  the  basis  of  decision,  and 

we  are  still  therefore  in  the  region  of  obiter  dicta.    The  celebrated 

case  of  Ikdrymple  v.  DalrympU,  decided  by  the  same  distinguished 

judge  ten  years  previously,  did  indeed  contain  elements  for  a  dis- 

coBsion  and  decision  of  the  point,  the  husband  being  a  domiciled 

Eog^h  minor,  marrying  clandestinely  in  Scotland  without  the 

consent,  and  indeed  without  the  knowledge,  of  his  legal  guardians. 

The  learned  judge,  however,  does  not  go  beyond  the  question  of 

sufficient  compliance  with  the  forms  of  marriage  in  Scotland,  and 

makes  no  allusion   to  the    defendant's    lessage,  except  merely 

mentioning  it    But  implicitly,  if  not  expressly,  the  judgment  is 

in  point    The  question  at  length  came  up  for  direct  decision  in  the 

cases  of  Brook  v.  Brook  (3  Sm.  and  Giff.  481)  in  1857,  and  Simonin 

V.  MaUae  (2  Sw.  and  Tr.  67)  in  1860.    The  fonner  case  was  finally 

decided  in  the  House  of  Lords  in  1861  (9  Clark,  H.  L.  193);  the 

latter  was  not  appealed.    This  was  a  suit  for  nullity  of  marriage 

at  the  instance  of  the  woman.     The  parties  were.  French  subjects 

domiciled  in  France,  who  had  been  married  in  England  by  licenca 

The  Code  Napoleon,  while  admitting  the  validity  of  a  foreign 

marriage  which  observes  the  forms  of  the  kx  loei,  imposes  on 

French  subjects,  wherever  marrying,  certain  forms  as  to  publication 

of  their  intention  at  the  place  of  their  domicile,  and  certain  actes 

rapeetueux  as  to  the  consents  of  parents  and  others,  even  where 

the  parties  are  majors,  up  to  the  age  of  thirty.    The  parties  here 

were  respectively  above  the  ages — ^twenty-five  for  the  man  and 

twenty-one  for  the  woman — where   the  consents,  indispensable 

before  tiiese  ages,  may  be  dispensed  with,  after  having  been  duly 

demanded,  if  not  given  within  a  certain  time.     After  they  had 

returned  to  France  the  woman  sought  and  obtained  a  sentence  of 

nullity  in  the  French  Courts  on  the  ground  of  evasion  of  the  law 

of  domicile.      She  subsequently  came  to  reside  in  England,  and 

petitioned  for  decree  of  nullity  thera    The  full  Court  of  Divorce 

refused  to  annul  the  marriage.    Its  judgment  was  delivered  by  Sir 

Cresswell  CressweU,  who  laid  down  the  naked  principle  of  locus 

rtgU  actum  in  its  most  comprehensive  form,  noticing,  but  rejecting, 

the  doctrine  of  fraud  on  the  law  of  domicile.    '^  In  general,"  he 

says, "  the  personal  competency  or  incompetency  of  individuals  to 

contract  has  been  held  to  depend  upon  the  law  of  the  place  where 

the  contract  is  mada"    And  this  rule  is  applied  to  the  contract  of 

maniage  in  particular.    He  says  further,  "  The  great  importance 

of  havii^  some  one  certain  rule  applicable  to  all  cases;   the 

difficulty,  not  to  say  impossibility,  of  having  any  rule  applicable  to 

all  cases,  save  that  the  law  of  the  country  where  a  marriage  is 

sdenmized  shall,  in  that  country  at  least,  decide  whether  it  is  valid 

or  invalid ;  the  absence  of  any  judicial  decision  or  dictum,  or  of 

even  any  opposite  opinion  of  any  writer  of  authority  on  the  law  of 

nations,  have  led  us  to  the  conclusion  that  we  ought  not  to  found 
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our  judgment  on  any  other  rule  than  the  law  of  England  as  pre- 
vailing amongst  English  subjects." 

Up  to  this  point,  except  as  regards  the  case  of  Brock,  to  be 
noticed  immediately,  the  subject  had  apparently  been  treated  by 
English  judges  as  if  no  consideration  were  to  be  taken  of  any  other 
rule  than  that  of  locus  regit  actum  in  deciding  questions  as  to  the 
validity  of  a  foreign  marriage ;  and  there  is  no  recognition  of  the 
possibility  of  a  distinction  between  capacity  to  marry ,  as  a  question 
of  st(Uu8,  and  the  mere  contractual  formalities  of  the  act. 

It  is  nevertheless  the  case  that  nearly  a  century  previous  to  this 
the  principle  of  the  Ux  loci  had  been  apparently  applied  to  capacity 
in  direct  decision  by  the  recognition  in  England  of  the  clandestine 
marriages  in  Scotland — the  so-called  Gretna  Green  marriages — of 
English  minors  in  evasion  of  the  law  of  England  as  to  consent  of 
parents  or  guardians.  As  these,  however,  have  been  explained  in 
another  way  by  reference  to  the  clause  in  the  English  Marriage 
Act  (26  Geo.  ll  c.  33)  exempting  Scotland  from  its  operation — an 
explanation  which  seems  to  have  satisfied  the  minds  of  English 
judges  for  many  years,  and  of  at  least  one  English  writer  of  emi- 
nence on  International  Law,  till  replaced  by  the  sounder  one  first 
mooted  by  the  Lord  Chancellor  in  Brook's  case — they  do  not  pro- 
perly fall  into  an  historical  survey  of  the  subject.  Of  the  earliest 
case,  Compton  v.  Bearcroft,  in  1769,  there  is  no  separate  report,  and 
its  import  has  to  be  gleaned  from  references  to  it  in  the  arguments 
of  counsel  and  the  opinions  of  judges  in  subsequent  decisions,  and 
most  fully  in  the  latest  case,  Steele  v.  Braddd,  in  1838  (1  MUw.  Ii. 
EccL  Bep.  1).  In  the  first-mentioned  case  it  appears  to  have  been 
held  that  the  Act  did  not  apply  to  Scotland,  and  that  it  could  not 
be  extended  to  marriages  there  on  the  principle  of  evasion ;  and 
the  latter  followed  it  to  the  effect  that  the  Irish  Act  (9  Geo.  IL 
c.  11),  which  was  prior  in  date  of  enactment  to  the  English  one, 
was  to  be  read  as  if  it  had  a  similar  clause.  Lord  Eraser  has 
claimed  them  in  support  of  his  doctrine,  rejecting  the  above 
explanation,  on  an  aigument  rather  historical  than  legal,  without 
noticing  the  later  one. 

In  Brook  v.  Brook  the  question  had  already  come  up  in  another 
form.  Brook,  domiciled  in  England,  married  in  Denmark  (whither 
he  had  gone  for  the  purpose,  in  deliberate  evasion  of  English  law,  and 
where  such  marriages  are  lawful)  the  sister  of  his  late  wife.  The 
validity  of  the  marriage  wad  tried  in  Chancery  in  a  question  between 
the  Crown  and  the  heirs  ab  irdestaJto  of  a  child  of  this  marriage. 
The  case  has  the  full  weight  of  a  leading  authority,  for  it  was 
affirmed  on  appeal  The  judgment  in  the  lower  Court  was  pro- 
nounced by  Sir  C.  CressweU  and  Yice-Chancellor  Stuart,  who  held 
the  marriage  null  under  Lord  Lyndhurst's  Act  (5  and  6  WilL  IV. 
c.  54),  which  had  declared  marriage  with  a  deceased  wife's  sister, 
formerly  voidable  by  sentence  of  the  Court,  void  ab  initio,  "  I 
have  therefore  come  to  the  conclusion,"  says  the  former  judge. 
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*'  tJiat  a  manjage  contracted  by  the  subjects  of  a  country  in  which 
they  are  domiciled  is  not  to  be  held  valid,  if  by  contracting  it  the 
laws  of  their  own  country  are  violated."  Vice-Chancellor  Stuart 
lays  down  the  principle  of  domicile  in  more  definite  terms,  and 
directly  in  the  teeth  of  the  doctrine  which  his  colleague  was  to 
enunciate  in  Simonin  v.  Maltdc  three  years  later :  ''  As  a  question 
on  the  law  of  contract  the  validity  of  the  contract  of  marris^e  as 
to  the  capacity  to  contract  must  depend  on  the  law  of  the  country 
in  which  the  contract  was  to  have  its  efifect"  The  judges  in  the 
House  of  Lords — liords  Chancellor  Campbell,  Cranworth,  St. 
Leonards,  and  Wensleydale — are  equally  clear  and  unhesitating, 
and  the  combined  force  of  their  opinions  lays  down  the  principle 
that,  if  the  laws  of  the  domicile  declare  the  marriage  in  essentials 
contrary  to  religion,  or  morality,  or  any  of  its  fundamental  institu- 
tions, the  Courts  of  the  domicile  must  hold  it  void  wherever  cele- 
brated The  £nglish  law  prohibits  the  status  of  marriage  between 
such  persons,  being  English  subjects,  as  contrary  to  God's  law, 
morality,  and  public  policy.  To  permit  the  lex  loci  to  prevail  in 
creating  this  status  between  persons  having  at  the  time,  and  con- 
templating for  the  future,  an  English  matrimonial  domicile,  would 
be  to  render  the  law  of  England  nugatory.  The  Gretna  Green 
decisions  were  naturally  advanced  in  favour  of  the  marriage,  and 
it  is  to  be  noted  that,  though  the  plea  is  unanimously  rejected,  it 
is  so  by  two  of  the  judges  under  reference  to  the  limiting  clause  of 
the  Act,  while  the  Lord  Chancellor  disclaims  this  explanation,  and 
justifies  them  on  the  ground  that  they  involved  only  points  of  form 
which  were  not  of  the  essence  of  the  contract.  Lord  Wensleydale 
does  not  deal  with  the  point.  So  it  is  now  here  for  the  first  time 
that  the  distinction  indicated  by  the  Yice-Chancellor  in  the  Court 
below  between  capacity  and  ceremony  is  seen  to  be  clearly  recog- 
nised and  definitely  stated.  For  while  Brook  was  between  the 
Courts,  Simonin  had  been  decided  in  the  Court  below,  and  a  recon- 
ciliation had  to  be  attempted.  This  is  done  by  holding  the  impedi- 
ments there  to  have  been  of  form  and  not  of  essence,  and  thus 
throwing  it  into  the  same  category  with  the  Gretna  Green  cases. 
But  in  neither  case  does  Sir  C.  Cresswell  make  this  distinction 
part  of  his  media  decidendi,  and  certain  passages  in  his  judgment 
in  Simonin  are  irreconcilable  with  any  other  view  than  that  he 
held  locus  regit  actum  to  cover  capacity  as  well  as  form.  **  It  is 
very  remarkable,"  he  says  towards  the  end  of  his  judgment,  "  that 
neither  in  the  writings  of  jurists,  nor  in  the  arguments  of  counsel, 
nor  in  the  judgments  delivered  in  the  Courts  of  justice,  is  any  case 
quoted  or  suggestion  offered  to  establish  the  proposition  that  the 
tribunals  of  a  country  where  a  marriage  has  been  solemnized 
in  conformity  with  the  laws  of  that  country  should  hold  it  void 
because  the  parties  to  the  contract  were  domiciled  subjects  of 
another  country  where  such  marriage  would  not  be  allowed." 
In  1869  Sir  C.  Cresswell  had  pronounced  another  judgment 
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(Mette  V.  Afeite,  1  Sw.  and  Tr.  416),  which  extended  the  rule  of 
BrooJc  to  the  case  where  one  of  the  parties  only — in  this  case  tlie 
husband — was  domiciled  in  England,  while  the  wife  was  domiciled 
in  Frankfort-on-the-Main,  where  marriage  with  a  deceased  wife's 
sister  is  lawful.  The  judgment  contains  some  discussion  on  the 
circumstance  that  the  husband  was  a  naturalized  British  subject  of 
German  origin,  and  some  indication  of  opinion  that  nationality 
alone  apart  from  domicile  would  have  been  sufficient  to  invalidate 
a  marriage  of  the  kind,  but  it  is  on  the  principle  of  domicile  that 
the  decision  is  based. 

Brook  and  Mette  must  be  held  to  mark  a  change  of  direction,  and 
a  new  departure  from  the  old  course  of  English  law  exemplified  in 
a  long  series  of  cases  up  to  Simonin  v.  Afallac,  in  wliich  the  prin- 
ciple of  locus  regit  actum,  enunciated  in  Scrivishire  v.  Scrimskire, 
was  applied  without  distinction  between  capacity  and  ceremony — 
the  essence  and  the  form  of  the  contract.  But  the  English  judicial 
mind  was  here  confronted  with  the  alternative  of  departing  from 
this  rule,  or  of  recognising  the  validity  of  that  h&e  noir  of  the 
British  moral  sense,  marriage  with  a  deceased  wife's  sister,  when  the 
enormity  is  committed  by  English  subjects  in  deliberate  evasion  of 
their  domestic  law.  It  then  discovered  the  distinction  between 
capacity  tc  marry,  as  a  question  of  status,  and  the  formalities  of 
the  contract  which  gives  rise  to  the  stains;  and  that  the  former 
should  be  regulated  by  the  lex  domicilii,  and  the  latter  by  the  Itx 
loci  contractus;  though  it  has  been  left  to  the  jurists  who  have 
written  subsequently,  in  the  light  of  these  decisions,  to  refer  the 
fresh  departure  to  its  proper  footing,  which,  though  acted  upon, 
was  only  dimly  expressed  in  the  opinions  of  the  judges.  Marriage 
with  a  deceased  wife's  sister  cannot  be  put  in  the  category  of  those 
"  deemed  incestuous  by  the  common  consent  of  Ghristendont" 

Though  it  was  now  thus  established  in  England  that  t\i^  forum 
of  the  domicile  would  insist  in  an  incapacity  imposed  by  the  law 
of  the  domicile,  but  not  by  the  law  of  the  place  of  contract,  the 
converse — that  th^  forum  of  the  place  of  contract  would  recognise 
an  incapacity  affixed  by  the  law  of  the  domicile,  but  not  by  its  own 
law — was  still  an  open  question.  How  then  should  the  converse  of 
the  facts  of  Brook  and  Mette  occur,  namely,  a  marriage  in  England, 
where  one  or  both  of  the  parties  are  domiciled  abroad,  unimpeach- 
able as  to  form,  but  which  violated  the  law  of  the  foreign  domicile 
on  the  head  of  capacity  ?  This  occurred  in  the  two  cases  of  SoUo- 
mayor  v.  Be  Banjos  (2  P.  D.  81 ;  3  P.  D.  1 ;  5  P.  D.  94).  Both 
cases  were  between  the  same  parties,  but  were  adjudicated  on 
different  facts.  Two  first  cousins,  natives  of  Portugal,  where  such 
a  marriage  is  prohibited  as  incestuous,  the  disability  being,  how- 
ever, removable  by  Papal  dispensation,  were  married  in  England 
by  licence.  There  were  some  additional  peculiarities  connected 
with  the  marriage,  which  would  naturally  induce  a  willingness  of 
the  Court  to  annul  it,  but  none  of  them  bearing  directly  on  the 
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piesent  question.  The  case  arose  on  a  petition  for  nullity  of  the 
marriage  at  the  instance  of  the  wife.  The  husband  entered  appear- 
ance, but  did  not  file  any  answer.  The  papers  were  ordered  to  be 
sent  to  the  Queen's  Proctor,  who  instructed  counsel  to  argue  the 
question.  By  consent  of  parties  the  questions  of  law  were  heard 
before  the  questions  of  fact,  it  being  alleged  that  both  parties  were 
domiciled  in  Portugal  at  the  time  of  the  marriaga  Sir  Bobert 
Phillimore,  in  a  short  judgment,  in  which  he  shows  a  personal  pre- 
dilection for  the  rule  of  domicile  as  to  capacity,  held  himself  barred 
from  granting  the  petition  for  nullity  by  the  broad  rule  laid  down 
in  Simanin  v.  Mallac,  On  appeal  the  judgment  was  reversed,  Sir 
Henry  Cotton  delivering  the  opinion  of  the  Court  Brook  was 
naturally  pleaded  by  the  petitioner  as  in  principle  conclusive  in 
her  favour,  and  it  is  on  this  ground  that  the  judgment  is  based. 
This  remarkable  decision  must  either  take  rank  as  a  leading 
authority  marking  an  unmistakable  turn  in  the  current  of  Englisli 
law,  or  be  dropped  out  as  a  blunder.  "It  is  a  well-recognised 
principle  of  law,"  says  the  judgment, "  that  the  question  of  personal 
capacity  to  enter  into  any  contract  is  to  be  decided  by  the  law  of 
the  domicile.  .  .  .  The  law  of  a  country  where  a  marriage  is 
solemnized  must  alone  decide  all  questions  relating  to  the  validity 
of  the  ceremony  by  which  the  marriage  is  alleged  to  have  been 
constituted;  but,  as  in  other  contracts,  so  in  that  of  marriage, 
personal  capacity  must  depend  on  the  law  of  domicile ;  and  if  the 
laws  of  any  country  prohibit  its  subjects  within  certain  degrees 
of  consanguinity  from  contracting  marriage,  and  stamp  a  marriage 
between  persons  within  the  prohibited  degrees  as  incestuous,  this, 
in  our  opinion,  imposes  on  the  subjects  of  that  country  a  personal 
incapacity,  which  continues  to  affect  them  so  long  as  they  are 
domiciled  in  the  country  where  this  law  prevails,  and  renders 
invalid  a  marriage  between  persons  both  at  the  time  of  their 
marriage  subjects  of  and  domiciled  in  the  country  which  imposes 
this  restriction,  wherever  such  marriage  may  have  been  solemnized." 

This  is  opposed  toto  codo  to  the  broad  doctrine  of  Sir  C.  Cress- 
well  in  Simonin  v.  Mallac,  But  the  Court  endeavours  to  reconcile 
the  two  decisions  by  holding  with  the  Lord  Chancellor  in  BrooKs 
case  that  the  impediment  there  was  one  of  contractual  form  and 
not  of  essence.  The  fact  of  the  impediment  here  being  removable 
by  Papal  dispensation,  which  offered  a  loophole  for  getting  rid  of 
the  incapacity,  by  classing  it  among  formal  impediments,  though 
alluded  to  in  both  Coui-ts,  was  rejected. 

This  decision,  taken  as  complementary  to  Brook,  must,  until 
modified  or  reversed,  be  taken  as  ruling,  that  incapacity  to  marry, 
arising  from  a  definite  and  essential  prohibition,  pronounced  by  the 
law  of  the  domicile  of  both  parties,  adheres  to  them,  wherever  and 
by  whatever  forms  they  may  endeavour  to  marry ;  and  that  the 
Courts  of  the  place  of  celebration,  as  well  as  those  of  the  domicile,  are 
bound  to  recognise  the  incapacity  affixed  by  the  law  of  the  domicile, 
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These  unfortunate  Portuguese  cousins  were  not  thus,  however, 
to  be  set  free,  but  were  to  be  left,  at  least  within  the  jurisdiction 
of  English  law,  to  repent  at  leisure  of  their  ill-advised  union  till 
I'elease  should  come  in  some  other  form ;  and  to  afford  an  illustra- 
tion of  the  next  step  in  the  development  of  this  interesting  branch 
of  jurisprudence.  On  the  case  being  remitted  to  the  lower  Court 
for  the  determination  of  the  questions  of  fact,  the  Queen's  Proctor 
alleged,  inter  alia,  that  the  parties  at  the  time  of  the  marriage  were 
domiciled  in  England,  and  this  was  found  proved  as  to  one  of  them 
— the  husband.  Sir  H.  Cotton  had  already  delivered  a  hypothetical 
ruling  in  point,  on  the  ground  that  for  the  law  of  England  to  allow 
an  incapacity  imposed  by  the  foreign  domicile  of  one  party  to 
operate  against  the  other,  to  whom  it  did  not  attach,  would  be  to 
work  injustice  to  an  English  subject.  Sir  James  Hanuen  refused 
to  annul  the  marriage,  but  he  has  not  accepted  the  above  dictum  as 
his  basis  of  decision.  He  arraigns  the  judgment  of  Sir  H.  Cotton 
as  to  capacity  to  contract  in  general  and  marriage  in  particular ; 
reviews  the  cases  again  from  Maie  v.  Boherta  to  Simonin  v.  MaUuc; 
repudiates  for  Sir  C.  Cresswell  the  apology  offered  by  Lord  Chan- 
cellor Campbell  and  Justice  Cotton  for  the  incongruity  of  his 
judgments  in  Brook  and  Simonin;  and  declares  for  the  Ux  loci 
corUractMS,  to  the  total  exclusion  of  the  lex  domicilii,  without  dis- 
tinction between  capacity  and  form. 

As  the  first  Sotiomuyor  case  was  the  converse  of  Brook  v.  Brook, 
so  was  the  second  of  Mette  v.  Mette,  Sir  H.  Cotton's  reason  for  his 
anticipatory  decision  of  the  second  Sottomayor  case  is  lame  and 
illogiciEd,  and  has  been  disposed  of  by  Lord  Eraser.  If  domicile 
governs  capacity  to  contract,  and  if  that  be  the  rule  which,  according 
to  the  principles  of  comity,  should  be  administered  by  the  tribunals 
of  all  countries,  then,  where  one  of  the  parties  is  lege  domicilii 
under  an  absolute  prohibition  to  marry  on  the  ground  of  near 
relationship,  lessage,  or  otherwise,  a  valid  marriage  is  as  much  out 
of  the  question  as  if  the  party  so  circumstanced  were  already 
married  to  some  one  else.  These  unhappy  Portuguese  cousins  are 
married  in  England  but  not  in  Portugal.  Here  it  was  the  man 
who  had  the  English  domicile,  but  put  the  case  that  it  was  the 
woman.  She  is  his  wife  in  England,  but  when  he  wishes  to 
repudiate  her  he  goes  to  Portuged  and  sues  for  nullity  of  the 
marriage  there.  The  Portuguese  Courts,  administering  their  own 
law,  and  in  strict  adherence  to  the  international  principle  above 
postulated,  must  grant  it  on  the  ground  of  prohibition  by  the  lex 
domicilii.  Surely  to  produce  such  a  possible  result  would  be 
working  greater  injustice  to  a  British  subject  than  to  leave  her  a 
spinster  in  England  and  everywhere,  and  at  liberty  to  marry  some 
one  else.  It  is  only  by  flinging  the  law  of  domicile  overboard  that 
the  decision  can  be  reconciled  with  common-sense.  Then,  on  the 
elementary  principle  of  the  jus  gentium,  as  well  as  of  ordinary 
morality — that  the  Courts  of  one  country  should  do  to  those  of 
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auother  as  they  would  be  done  by — if  Brooh  v.  Brook  is  right,  its 
converse,  the  first  Sottomayor  decision,  is  right  too.  Mette  is  the 
logical  consequence  of  Brook,  then  the  second  Sottomayor  case,  ite 
direct  converse,  is  wrong.  If  the  rule  of  Cresswell  and  Hannen  be 
the  sound  one,  then  the  first  Sottomayor  case  goes  by  the  board, 
and  Brook  and  Mette  are  arbitrary  and  unjust,  and  sin  against  the 
golden  rule.  On  the  principle  of  Brook  the  Courts  of  Portugal  are 
justified  in  holding  the  marriage  null,  and  then  these  parties  are 
married  in  England  and  in  Portugal  are  free ;  their  children  are 
legitimate  in  England  and  bastards  in  Portugal 

On  turning  from  the  reports  to  English  writers  on  International 
Law  a  like  development  of  opinion  is  observable  following  the 
progress  of  judicial  decision.  Burge  (L  188),  writing  in  1838,  lays 
down  the  broad  rule  of  locus  regit  actum :  "  The  law  of  England 
lias  adopted  tliis  principle  in  its  fullest  extent.  .  .  .  This  principle 
is  applied  to  all  questions  involving  the  validity  of  the  marriage, 
whether  they  respect  the  competence  of  the  parties  to  contract  or 
the  manner  in  which  they  have  contracted  marriage."  In  support 
of  this  doctrine  he  refers  to  Scrim^hire  v.  ScrLmahire  as  expressing 
the  law  of  England. 

Burge  however  adheres  to  Phillimore's  third  nile  in  making  an 
exception  of  a  marriage  abroad  in  fraudem  legis  domesticce.  Con- 
fronted here  with  the  Gretna  Green  marriages,  he  justifies  them  by 
reference  to  the  clause  in  the  Marriage  Act  limiting  its  operation 
to  England.  His  reference  to  authority  on  this  head  is  not  a  happy 
one  (fionway  v.  Beazley,  3  Hagg.  Eccl.  639).  The  wife  of  Samuel 
Beazley  (who  was  domiciled  and  married  in  England)  obtained  a 
divorce  from  the  Commissaries  in  Edinburgh  on  the  ground  of  his 
adultery.  It  is  not  stated  where  the  adultery  was  committed,  and 
there  appears  to  be  no  report  of  the  Scottish  case.  He  married 
again  in  Edinburgh  during  his  first  wife's  lifetime.  The  second 
wife  subsequently  obtained  a  sentence  of  nullity  of  tlie  marriage 
in  the  English  Consistorial  Court.  Beazley's  domicile  was  in  Eng- 
land throughout.  Burge  seems  here,  however,  to  have  been  misled 
by  the  rubric  of  the  case,  for  the  question  involved  is  one  of  the 
validity  of  a  decree  of  divorce,  not  one  of  an  incapacity  to  marry 
affixed  by  the  law  of  domicile.  The  Scottish  Courts  had  erred  in 
asserting  a  jurisdiction  which  they  have  since  abandoned. 

The  fourth  volume  of  Sir  R  Phillimore's  work,  which  deals  with 
Private  International  Law,  was  published  in  1874,  and  therefore 
subsequently  to  Brook  v.  Brook  and  SiTiumin  v.  Mallac,  but  prior 
to  Sottomayor  v.  De  Barros,  In  face  of  the  irreconcilability,  from 
an  international  point  of  view,  of  the  grounds  of  decision  in  these 
two  cases,  the  author  limits  himself  to  a  statement  of  the  rule 
of  the  lex  loci  as  formerly  the  law  of  England — and  which  had 
culminated  in  Simonin  v.  Mallow — as  to  the  validity  of  foreign 
marriages.  He  regards  Brook  in  its  true  light,  as  not  satisfactorSy 
to  be  ranked  in  the  category  of  marriages  forbidden  by  Divine  law, 
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but  as  an  instance  of  a  departure  from  the  earlier  rule,  and  an 
introduction  of  the  principle  of  the  Continental  jurists  that  the 
personal  law  of  the  domicile  clings  to  the  person  marrying  abroad, 
and  fixes  his  capacity  or  incapacity  to  do  so.  His  own  preference 
for  this  as  the  proper  rule  of  the  comitas  gentium,  though  not 
definitely  stated,  is  apparent  throughout,  though  we  have  seen  that 
as  a  judge  he  held  himself  bound  by  the  opposite  rule  when  a  case 
occurred  which  was  the  direct  converse  of  Brook  in  circumstances 
and  its  exact  parallel  in  principle.  It  is  noteworthy  that,  in 
in^stance  of  the  "  broad  principle "  of  his  first  rule,  quoted  at  the 
commencement  of  this  article,  he  mentions  only  the  United  States, 
not  England. 

Three  English  writers  have  treated  the  subject  since  the  decision 
in  the  first  Sottomayor  case — Westlake,  Foote,  and  Dicey.  All  of 
them  attack  and  reject  the  new  doctrine  of  the  Appeal  Court  in 
that  case  as  to  contracts  in  general,  but  accept  it  as  far  as  mar- 
riage is  concerned.  Westlake  (sec.  17)  says,  "  It  is  indispensable 
to  the  validity  of  a  marriage  that  the  personal  law  of  each  party 
be  satisfied  so  far  as  regards  his  capacity  to  contract  it,  whether 
absolute,  in  respect  of  age,  or  relative,  in  respect  of  the  prohibited 
degrees  of  consanguinity  or  affinity;"  and  bases  his  doctrine  on 
Brook,  Mette,  and  Sottornayor.  He  draws  the  distinction  between 
essence  and  form,  basing  it  on  the  Gretna  Green  decisions,  and 
rejects  the  doctrine  of  evasion. 

Foote  sums  up  his  discussion  of  marriage  as  regards  capacity : 
"  Marriage  is  governed  as  to  its  essentials  by  the  law  of  the  domicile 
of  the  parties ;  as  to  its  fonns  by  the  law  of  the  place  of  celebra- 
tion. The  law  of  the  domicile  of  the  parties  is  the  proper  law  to 
decide  whether  marriage  can,  by  the  use  of  any  forms,  ceremonies, 
or  preliminaries,  be  effected."  He  accepts  Justice  Cotton's  recon- 
cilement of  Simonin  v.  Mediae  with  this  principle  on  the  ground 
of  the  obstacle  there  being  matter  of  preliminary  form  and  not  of 
essence ;  not  prohibitive,  but  merely  impeditive. 

Mr.  Dicey's  doctrine  is  contained  in  his  44th  rule,  to  the  effect 
that  "  a  man-iage  is  valid  when  each  of  the  parties  has,  according 
to  the  law  of  his  or  her  respective  domicile,  the  capacity  to  marry 
the  other,"  and  the  conditions  of  the  lex  loci  are  observed  as  to 
form.  For  this  he  cites  Brook  and  Sottomayor.  The  doctrine  that 
consent  of  pai'ents  or  guardians  belongs  to  the  ceremony  he  accepts, 
but  charticterizes  it  as  a  "logically  very  doubtful  theory."  He 
also,  though  abstaining  from  stating  it  as  law,  draws  the  logical 
deduction  that,  when  one  of  the  parties  is  incapacitated  by  the  lex 
domicilii,  the  marriage  must  necessarily  be  invalid,  which  has  now 
been  upset  by  the  second  Sottomayor  case.  It  is  to  be  noticed 
that  a  like  deduction  is  involved  in  the  above  passage  from  West- 
lake  ;  both  thus  disapproving  by  anticipation  of  that  decision. 

I  propose  in  a  subsequent  paper  to  review  cursorily  the  laws  of 
the  United  States  and  of  some  European  countries,  principally 
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Fmucc,  Germany,  and  Italy,  on  this  subject;  but  before  leaviuj; 
the  law  of  England,  there  is  one  other  case  which  calls  for  at  least 
a  reference,  since  it  is  frequently  discussed  and  referred  to  in  the 
cases  already  quoted.  Tliis  is  the  Sussex  Peerage  case  (11  CI.  and 
Fin.  85).  At  the  death  of  the  Duke  of  Sussex,  who  was  a  son  of 
George  IIL,  in  1843,  his  titles  were  claimed  by  his  only  son,  with 
whose  mother,  Lady  Augusta  Murray,  the  Duke  had  gone  through 
a  ceremony  of  marriage  at  Rome,  suflBcient,  as  far  as  concerned 
form,  to  satisfy  the  law  of  England.  The  Eoyal  Marriage  Act 
(12  Geo.  IIL  c.  11)  forbade  any  descendant  of  the  body  of  George 
II.,  other  than  the  issue  of  a  princess  married  into  a  foreign  family, 
to  contract  inaiTiage  without  the  consent  of  the  reigning  sovereign. 
The  marriage  was  held  invalid  nnder  the  Act  This  is,  prividfade, 
a  case  of  the  lex  cUytnicilii  following  the  person  abroad  and  fixing 
his  capacity,  but  I  prefer  to  regard  it  as  an  exceptional  case ;  and 
the  disability  imposed  by  it  to  be  ranked  with  the  similar  ones  of 
the  Protestant  Succession  Act,  which  are  applied  to  a  limited  and 
special  class  of  persons  for  high  reasons  of  State. 
(To  he  continued,) 
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The  well-known  Act  of  Lord  Advocate  Sir  William  Eae  (9  George 
IV.  c.  29)  effected  a  much-needed  reform  in  our  criminal  practice, 
by  removing  various  technical  objections  based  on  unimportant 
points  of  form ;  and  thus  preventing  escapes  from  justice  on  frivol- 
ous grounds.  An  offender  cannot  now  claim  acquittal  from  a 
criminal  charge  because  a  careless  officer  has  failed  to  affix  his 
signature  to  each  page  of  the  service  copy  of  the  libel  {Robert  Boyach, 
murder,  2  Hume,  248) ;  or  because  when  citing  witnesses  he  omitted 
to  carry  on  his  person  the  wan-ant  authorizing  him  to  cite  them 
[John  Provdfoot,  murder,  Patrick  Shaw's  Justiciary  Cases,  No.  96) ; 
or  because  of  a  clerical  mistake  in  a  letter  in  the  name  of  the  judge 
— D.  Bayle  instead  of  D.  Boyle— copied  at  the  end  of  the  list  of 
assize  in  the  copy  libel  served  by  him  (Alison's  Practice,  p.  319); 
or  because  of  a  mistake  in  the  number  of  a  street  in  the  designation 
of  a  witness,  unobjected  to  till  remedy  was  too  late,  after  the  jury 
were  sworn  {Bernard  Kean,  P.  Shaw's  Cases,  No.  47) ;  or  because 
of  the  jury  omitting  to  retire  before  delivering  their  verdict  against 
a  prisoner  who  had  pleaded  guilty  in  their  presence  ( William  Woody 
2  Hume,  427) ;  or  because  of  the  jury  in  their  written  verdict  inac- 
curately nsing  the  word  theft  instead  of  robbery  (P.  Shaw's  Cases, 
No.  21).  The  officer  does  not  now  require  to  sign  more  than  the 
notice  of  compearance  at  the  end  of  the  libel ;  he  is  no  longer 
required  to  carry  the  warrant  of  citation  on  his  person  when  citing 
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witnesses ;  the  copy  signature  of  the  judge  at  the  list  of  assize  in 
the  prisoner's  copy  is  dispensed  with ;  objections  to  designations  of 
witnesses  require  now  to  be  stated  before  the  jury  are  sworn,  when 
remedy  is  stUl  possible ;  the  jury  do  not  now  require  to  receive  the 
prisoner's  plea  or  to  retire  before  delivering  their  verdict;  and 
written  verdicts  are  not  now  necessary.  But  since  Sir  William 
Hae's  time  our  practice  has  been  and  still  is  marred  by  technical 
acquittals  on  grounds  not  more  pertinent  than  those  above  stated. 
We  find,  for  example,  a  prisoner  accused  of  murder  dismissed  from 
the  bar  and  declared  to  be  free  from  further  prosecution,  because  of 
such  a  trivial  omission  as  a  copy  of  the  prosecutor's  signature  in 
the  service  copy  of  criminal  letters,  the  want  of  which  could  not 
possibly  prejudice  him,  but  which  the  Court  held  he  was  entitled 
to  have,  and  yet  could  not  supply  by  amendment  (case  of  Jchn 
Cameron^  High  Court,  January  1860,  J.  Shaw,  p.  295).  We  further 
find  two  convicted  murderers  set  at  liberty,  without  sentence, 
because,  in  certifying  the  case  from  a  Circuit  Court  to  the  High 
Court,  to  consider  an  objection  to  a  certain  production  which  had 
been  admitted  during  the  trial,  the  Clerk  of  Court  had  inadvertently 
omitted  to  enter  in  the  record  a  diet  for  proceeding  with  the  case 
— the  Coiirt  holding  that  the  instance  had  thus  fallen,  and  that 
they  could  not  therefore  proceed  further  (case  of  the  Frasers,  1852, 
Irvine's  Reports,  p.  1,  etc.). 

We  desire  at  present,  however,  to  deal  with  a  fruitful  source  of 
objections, — not  within  the  scope  of  Sir  William  Rae's  Act, — fatal 
in  many  cases,  arising  from  want  of  a  power  to  apply  a  sound 
principle  of  amendment  to  our  severely  technical  form  of  libel. 
Such  objections  arise  in  three  forms :  first,  to  the  relevancy  properly 
stated  at  the  outset  of  the  case,  when  they  are  not  necessarily  fatal, 
since  a  new  libel  may  be  raised;  second,  to  some  formal  defect 
appearing  on  the  face  of  the  libel,  but  kept  in  retentis  till  after  the 
jury  are  sworn,  when  remedy  is  impossible  and  a  disastrous  result 
must  necessarily  follow ;  and,  third,  to  trivial  discrepancies  between 
the  facts  proved  and  those  averred  in  the  libel,  which  also  result 
fatally.  We  shall  endeavour  to  show,  by  reference  to  various  such 
cases,  that  in  regard  to  the  first  and  third  forms  of  objection,  it 
would  be  a  wholesome  improvement  in  our  practice  to  adopt  the 
natural  course  of  amending  the  libel  to  cure  such  objections; 
and,  otherwise,  to  receive  no  objection  to  a  merely  formal  defect 
after  the  case  is  in  the  hands  of  the  jury. 

The  first  class  of  cases  on  objections  to  the  relevancy  resolve  into 
two  branches — objections  to  the  minor,  and  objections  to  the 
major  propositions  of  the  libel;  the  former  being  the  more 
frequent,  as  the  major  is  unassailable  unless  some  innominate  crime 
is  charged.  The  first  case  we  cite  under  tlie  first  branch  is  that  of 
Buchanan  (P.  Shaw's  Justiciary  Cases,  p.  121),  in  which  the  charge 
was  for  exposing  an  infant  child.  In  that  case  the  locus  delicti 
was  thus  libelled:  ''Within  a  field  or  park  called  Bannaty  Mill 


AMENDMENT  OF  THE  CRIMINAL  LIBEL.  305 

Park,  on  the  farm  of  Bannaty  Mill,  then  and  now  or  lately  possessed 
by  John  Swan,  fanner,  in  the  parish  of  Strathmiglo  and  county  of 
Fife."  This  description  was  objected  to  as  insufficient,  the  situ- 
ation of  the  farm  being  said  not  to  be  stated,  and  that  it  might 
have  been  a  hundred  miles  from  the  residence  of  the  possessor 
of  it,  and  not  even  within  the  jurisdiction  of  the  Court !  This 
very  critical  objection — which  a  simple  transposition  of  the  words 
would  have  obviated,  the  farm  being  in  point  of  fact  in  the  parish 
Damed — was  sustained,  and  a  new  libel  had  to  be  raised  to  get 
the  description  of  the  locus  amended,  thus  causing  considerable 
delay  in  the  disposal  of  the  case. 

At  the  Perth  Circuit  Court,  October  1853  (Wilson,  1  Irvine,  p, 
302),  a  man  was  charged  with  various  acts  of  falsehood,  fraud,  and 
wilful  imposition  on  the  species  facti  that  he  wrote  from  Edinburgh  to 
various  persons  at  a  distance,  and  induced  them  by  false  representa- 
tions to  forward  to  him  goods  which  he  received  and  appropriated, 
without  paying  or  intending  to  pay  therefor.  The  libel  was  objected 
to  and  held  irrelevant  because  the  locv^s  of  appropriation  was  not  set 
forth.  The  addition  of  a  few  words  would  have  obviated  the  ob- 
jection, and  supplied  the  information  which  the  prisoner  desider- 
ated; but  the  diet  was  deserted  to  admit  of  a  new  libel  being  raised. 

In  the  recent  case  of  the  Dunkeld  Bridge  Rioters  (1  Couper,  169) 
the  indictment  was  found  irrelevant  because  it  contained  no  direct 
averment  of  the  Duke  of  Athole's  right  to  levy  pontage.  The  fact 
was  nevertheless  notorious,  and  it  was  not  disputed  even  by  the 
counsel  for  the  prisoners,  that  the  Duke,  by  himself  and  his  pre- 
decessors, had  been  in  use  to  levy  pontage  under  an  Act  of  Parlia- 
ment since  the  time  of  George  III.  In  dealing  with  the  question 
of  relevancy,  however,  the  Court  said  they  had  nothing  to  do  with 
matters  of  fact,  and  could  not  look  beyond  the  libel;  and  that, 
judging  by  that  limited  standard,  the  Duke's  toll-gate  and  collec- 
tor's box  indicated  an  illegal  obstruction  on  the  bridge,  the  violent 
removal  of  which  was  therefore  no  crime.  This  technical  victory 
was  merely  temporary,  and  served  only  to  delay  proceedings  for  a 
time,  the  addition  of  the  required  averment  being  made  in  a  new 
libel,  which  was  raised  and  prosecuted  to  a  conviction.  But  how 
much  simpler  and  more  creditable  to  our  practice  would  it  have 
been  to  have  found  the  remedy  in  allowing  the  libel  to  be  amended 
^y  supplying  the  technical  omission. 

In  the  case  of  Mizabeth  Kerr  (3  Irvine,  627)  for  the  murder  of 
her  infant  child,  five  days  old,  by  leaving  it  exposed  in  a  ditch  of 
water,  the  Court  held  the  libel  irrelevant  on  the  ground  of  ambiguity 
in  the  use  of  the  word  •'  exposure."  There  was  a  popular  as  well 
as  a  technical  use  of  the  word,  the  latter  implying  desertion,  but 
the  Court  could  not  adopt  the  latter  construction  without  a  distinct 
averment,  or  a  statement  equivalent  thereto.  In  point  of  fact  the 
child  had  been  deserted,  and  the  addition  of  a  few  words  directly 
stating  80,  and  that  it  had  been  left  to  die  from  such  desertion  and 
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exposure,  would  have  removed  the  doubt  felt  by  the  Court ;  but 
the  usual  elaborate  process  of  deserting  the  diet  and  raising  a  new 
libel  had  to  be  resorted  to  before  the  defect  could  be  remedied. 

Such  are  a  few  illustrations  of  objections  to  the  minor  proposi- 
tion, objections  some  of  which,  however  critical  and  technical,  were, 
it  may  be  thought,  fairly  enough  raised  on  the  statements  of  fact 
averred  by  the  prosecutor  on  which  he  proposed  to  prove  his  case. 
But  when  we  come  to  deal  with  objections  to  the  major  proposition 
in  charges  of  innominate  offences,  we  find  indictments  cast  on  the 
relevancy — ^though  the  facts  narrated  in  the  minor  were  sufl&cient 
to  support  criminal  charges — because  the  prosecutor,  in  dealing  with 
a  crime  for  which  he  had  no  direct  precedent,  failed-  so  deftly  to 
frame  his  major  as  to  lay  down  a  proposition  unassailable  by  hostile 
criticism,  and  which,  in  all  circumstances,  and  under  every  "pos- 
sible condition,  sets  forth  a  charge  undoubtedly  criminal  Lord 
Mackenzie,  no  doubt,  in  the  case  of  Maitland  (1  Broun,  p.  62)  held 
that  the  major  proposition  "  need  not  exclude  offences  which  are 
not  indictable,  provided  it  includes  those  which  are;*'  and  the 
Solicitor-General  in  the  recent  case  of  Clendinnm  (December  1875, 
3  Coui)er,  176)  maintained  a  similar  view ;  a  criterion  of  decision 
which,  if  followed  in  practice,  would  have  removed  a  fertile  source 
of  objection ;  but  by  numerous  decisions  it  is  quite  settled  that  the 
major  proposition  must  stand  or  fall  on  its  own  terms,  and  cannot 
be  supplemented,  qualified,  or  restricted  by  reference  to  the  minor. 
The  following  are  a  few  cases  in  point,  judged  by  this  severe  test, 
in  which  objections  were  sustained  to  the  major. 

Before  the  Dundee  Circuit  Court,  April  1868  (1  Couper,  p.  28), 
two  men  were  charged  with  *'  the  wickedly  and  feloniously  admin- 
istering to  or  causing  to  be  administered  to  or  taken  by  any  of  the 
lieges,  jalap,  or  other  purgative,  or  other  noxious  substance  or 
thing  whereby  they  are  put  in  danger  of  their  lives,  or  are  injuri- 
ously affected  in  theii-  health  or  persons."  The  Court,  on  objection 
to  the  relevancy,  eliminated  from  the  proposition  the  words  wickedly 
and  felo7ii(ncdy,  denoting  the  quality  of  the  act,  holding  that  they 
gave  no  force  or  eflficacy  to  the  charge.  The  major  being  tlius  emas- 
culated and  reduced  to  its  lowest  alternative,  simply  amounted  to  a 
charge  of  causing  to  be  taken  by  any  of  the  lieges,  a  purgative,  whereby 
they  are  injuriously  affected  in  their  persons ;  and  such  a  charge, 
without  any  allegation  of  malice,  or  of  wilful  and  culpable  adminis- 
tration, the  Court  held  did  not  amount  to  a  crime,  because  it  did 
not  exclude  the  innocent  administration  of  a  drug  as  a  medical 
prescription !  A  reference  to  the  minor  proposition  would  indeed 
have  shown  that  the  viodus  operandi  fully  justified  the  allegations 
of  cidpa  desiderated  by  the  Court,  and  have  negatived  any  inten- 
tion on  the  part  of  the  prosecutor  to  indict  the  accuseds  for  a  legiti- 
mate act  of  administering  medicine ;  the  allegation  being  that  they 
had  wilfully  given  their  victim  the  noxious  drug  disguised  in  a 
quantity  of  rum-and-porter,  whereby  he  was  seized  with  vomiting 
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011(1  purging,  and  put  in  danger  of  bis  life.  But  the  minor  proposi- 
tion  was  not  to  b6  looked  at  to  explain  the  major,  nor  could  the 
major  be  amended,  and  the  prisoners  were  consequently  dismissed 
from  the  bar. 

Before  the  High  Court,  November  1868  (1  Couper,  p.  123),  the 
master  and  mate  of  a  vessel  were  charged,  inter  alia,  with  *'  cruel  and 
barbarous  usage  by  persons  exercising  command  or  authority  in  a 
British  ship,  especially  of  boys  of  the  age  of  twelve  or  thereby  or 
other  tender  age,"  The  Dean  of  Faculty  objected  to  this  major 
proposition,  contending  that  it  might  include  mere  acts  of  discipline 
towards  seamen  or  conduct  towards  a  pirate !  The  Court  suggested 
further  illustrations  of  cruel  and  barbarous  usage  which  might 
come  within  the  scope  of  such  a  general  proposition,  for  example,  a 
husband  lacerating  his  wife's  feelings — and  a  ship  captain  treating 
a  female  passenger  ignominiously,  etc.;  and  it  was  said  that  these 
could  not  have  been  held  criminal  without  the  element  of  physical 
violence ;  and  as  the  major  did  not  include  that  charge,  it  could  not 
he  sustained.  There  was  certainly  abundance  of  room  for  such  a 
charge  upon  the  facts  of  the  case  as  laid  in  the  minor;  which  set  forth 
that  the  vessel  having  sailed  from  Greenock  on  a  voyage  to  Quebec, 
and  several  boys  having  stowed  away  or  concealed  themselves  in  her 
before  she  sailed,  the  panels  did,  on  repeated  occasions  during  the 
voyage,  cruelly  and  barbarously  maltreat  them,  and  did  withhold 
from  them  necessary  food  and  nourishment,  which  they  were  well 
able  to  supply,  so  that  the  boys  were  almost  famished ;  that  the 
prisoners  put  the  lads  in  irons,  and  struck  and  kicked  and  beat 
them  with  their  fists  and  with  ropes ;  that  they  stripped  them  naked 
when  the  weather  was  cold  and  frosty,  and  exposed  them  in  that 
condition  on  the  deck  of  the  vessel,  and  poured  snow  and  cold  water 
on  their  naked  bodies,  and  otherwise  abused  them  whereby  they  were 
subjected  to  great  pain  and  suflering.  There  was  no  charge  of  cruel 
treatment  to  seamen  or  pirates ;  no  case  of  want  of  consideration 
for  the  feelings  of  a  wife  or  lady  passenger ;  but  such  a  shocking 
case  of  inhuman  treatment  of  young  boys  as  Lord  Mackenzie  would 
have  held  included  in  the  major  a  serious  crime.  Admitting,  how- 
ever, the  major  to  be  unskilfully  framed  and  defective,  according  to 
general  judicial  opinion,  the  case  was,  we  submit,  eminently  one  in 
which  a  reasonable  power  of  amendment  would  have  cured  the  pro- 
position by  the  addition  of  a  few  words,  thus  facilitating  the  course 
pf  justice  and  saving  all  reference  to  those  imaginary  creations 
introduced  into  the  argument  by  the  counsel  and  Court. 

The  case  of  Michael  Hinchy,  who  was  charged  before  the  Ciicuit 
Court,  Perth,  September  1864  (4  Irvine,  561),  with  (1)  the  wicked 
aud  felonious  fabrication  of  false  accounts  with  intent  to  defraud, 
^od  (2)  uttering  the  same  with  the  like  intent,  was,  we  think, 
one  of  the  most  signal  failures  of  justice  to  be  found  in  modem 
piactice.  On  an  objection  to  the  relevancy,  the  introductory 
sting  of  the  major  expressing  the  quality  of  the  acts  chained 
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was  extracted,  the  Court  holding,  in  effect,  that  the  prosecutor 
could  not  make  a  bad  major  good  by  merely  using  adjectives.     The 
term  ''  false  account "  was  also  objected  to  and  held  to  be  ambiguous, 
the  prisoner's  counsel  contending  that  it  might  apply  to  a  mere 
error  in  addition  or  multiplication.     The  Court  dwelt  at  some 
length  on  the  proposition  that  the  mere  fabrication  of  a  false  account 
was  not  a  completed  criminal  act ;  that  the  law  dealt  only  with 
overt  acts,  and  had  nothing  to  do  with  the  intentions  of  a  person  or 
with  his  secret  actions ;  and  apposite  illustrations  were  given  of  a 
man  fabricating  nefarious  documents,  but  keeping  them  in  his  desk, 
and  of  a  false  account  for  a  dishonest  purpose  being  framed,  but 
put  into  the  fire  after  a  short  existence  of  five  minutes  or  five 
seconds.     But  the  answer  to  all  this  was  that  the  prosecutor  did 
not  intend  to  maintain,  and  did  not  maintain,  that  the  mere  act  of 
fabricating  false  accounts  or  receipts  was  per  se  a  crime.    On  the 
contrary,  the  libel  was  framed  on  the  analogy  of  forgery  and  utter- 
ing forged  documents— forgery  not  being  a  crime  unless  followed 
by  uttering ;  such  a  form  being  used  to  meet  the  case  of  a  verdict 
being  found  for  the  uttering  only.     If  Michael  Hinchy  had  kept 
his  false  accounts  in  his  desk  or  put  them  into  the  fire,  he  would 
not  have  come  within  range  of  the  public  prosecutor,  which  official 
charged  him,  not  with  fabricating  merely,  but  with  uttering  false 
accounts  with  fraudulent  intent     This  branch  of  the  major,  how- 
ever, was  also  found  insufficient,  because  the  false  documents  were 
not  said  to  be  forgeries,  the  Court  being  of  opinion  that  the  charge 
amounted  in  substance  only  to  telling  a  lie,  which  could  not  be 
converted  into  a  crime  by  being  put  in  writing ;  or,  in  other  words, 
that  the  charge  amounted  only  to  a  mere  attempt  to  commit  fraud ; 
which  was  not  a  crime  by  the  law  of  Scotland.     Now,  in  contrast 
to  this  criticism  and  judgment  on  the  majors,  let  us  look  beyond 
these  abstract  propositions  and  see  what  crimes  the  indictment 
charged  against  Hinchy.     The  minor  propositions  set  forth  at  great 
length  (the  libel  being  over  sixty  pages)  that,  in  his  capacity  of 
chief  constable  of  Forfarshire,  he,  being  bound  to   render  true 
accounts  of  charges  and  expenditure  in  criminal  business,  payable 
by  Exchequer,  had  fabricated  and  rendered  to  the  officials  of  that 
department,  with  intent  to  defraud  them,  a  fake  account  for  the 
period  of  one  year,  containing  upwards  of  one  hundred  false  entries 
for  work  never  performed  and  for  outlays  never  incurred ;  and  that 
he  had,   with  the   connivance  of  a  hotel-keeper,  fabricated  and 
uttered  upwards  of  thirty  false  accounts  for  hires  charged  in  the 
general  account,  all  as  set  forth  at  length.     The  documents,  it  is 
true,  were  not  forgeries,  as  desiderated  by  the  Court,  and  there  was 
no  completed  fraud  libelled,  though,  on  that  ground,  the  accused 
could  claim  no  merit,  he  having  done  all  that  was  necessary  on  his 
part  to  make  the  fraud  complete.    The  acts  set  forth  were  novel 
and  did  not  fall  under  any  fixed  noiiien  juris,  but  it  cannot  be 
seriously  doubted  that  they  contained  criminal  matter  for  which  it 
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was  surely  possible  to  frame  a  relevant  libel;  and  if  the  prosecutor 
failed  in  so  dexterously  stating  the  major  proposition  as  to  be 
legally  unobjectionable,  why  not  adopt  the  reasonable  course  of 
amending  it?  It  is  said  that  we  have  an  advantage  over  our 
neighbours  across  the  Tweed,  inasmuch  as  our  criminal  law  has 
native  vigour  and  elasticity  to  enable  our  supreme  judges  to  declare 
any  act  of  an  obviously  criminal  nature  to  be  criminsd  though  not 
previously  the  subject  of  decision,  and  to  punish  offenders  in  such 
manner  as  they  think  suitable  to  the  case.  Under  this  elasticity 
principle  our  judges  have  dealt  with  such  offences  as  the  keeping  of 
a  gaming-house  (case  of  Oreenhuffand  otliers,  High  Court,  December 
1838,  2  Swinton,  237);  uttering  a  false  certificate  by  a  prison 
surgeon  as  to  the  health  of  a  prisoner  (case  of  Oxbson,  High  Court, 
May  1848,  Arkley,  p.  489);  fabricating  and  uttering  false  writings 
(not  forgeries),  to  be  made  use  of  in  a  sequestration  for  the  purpose 
of  a  pretended  creditor  voting  and  acting  as  a  true  creditor  (case  of 
Brooks,  etc,  Glasgow,  Decembsr  1861,  4  Irvine,  p.  132);  fabricating 
and  uttering  false  writings  for  the  purpose  of  procuring  sequestra- 
tion (case  of  Walker  and  others,  Glasgow,  September  1872,  2  Couper, 
p.  329);  and  vitiating  and  altering  a  receipt  for  money  with  intent 
to  defraud,  and  uttering  the  same  (case  of  Hutchison,  2  Couper,  p. 
351).  It  will  surely  not  be  contended  that  such  acts  are  not  more 
obviously  criminal  than  the  acts  of  an  official,  especially  an  officer 
of  the  law  whose  duty  it  is  to  put  down  crime,  attempting  to  deceive 
and  "rob  the  Exchequer"  by  the  elaborate  means  above  set  forth. 
It  is  one  of  the  startling  anomalies  of  our  practice  that  judges  hav- 
ing something  like  legislative  power  to  declare  and  deal  with  new 
criminal  matter,  do  not  seem  to  have  the  power  to  amend  or  look 
beyond  a  major  proposition  which  they  hold  to  be  faulty. 

If  the  major  proposition  in  the  case  of  crimes  having  nomina 
juris  were  to  be  judged  by  the  same  excessive  strictness  as  in 
innominate  ofifences,  various  objections  might  be  successfully  urged. 
We  have  so  long  used  a  stereotyped  form  of  proposition  that  we 
are  scarcely  sensible  of  its  inaccuracy  in  describing  various  crimes 
which  it  is  made  to  fit.  We  aver,  correctly  enough,  that  murder  is 
"  a  crime  of  a  heinous  nature,  and  severely  punishable ; "  but  when 
we  apply  the  same  form  of  proposition  to  culpable  homicide,  it  is 
often  manifestly  inaccurate,  because  many  such  acts  involve  only 
a  slight  d^ree  of  blame,  and  are  punishable  by  a  mere  short  im- 
prisonment or  fine.  The  same  may  be  said  of  assault  and  theft, 
many  of  these  offences  being  trivial  and  punished  slightly;  and 
a  fortiori  the  proposition  is  not  true  of  breach  of  peace,  the  lowest 
crime  in  our  practice,  but  which  is  libelled  in  the  same  portentous 
way  as  murder.  Moreover,  we  charge  all  crimes  in  the  major  as 
contrary  not  only  to  our  laws,  but  **  the  laws  of  every  other  well- 
governed  realm,"  a  proposition  which  is  untrue  in  every  case  of 
incest  or  attempt  to  commit  that  crime,  which  we  try,  since  neither 
in  England  nor  in  any  other  realm,  well  or  ill  governed  (so  far  as 
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we  know),  beyond  our  own,  are  such  acts  liable  to  be  dealt  with 
criminally.  Speaking  generally,  a  major  proposition  for  a  crime 
having  a  i^ecognised  nomen  juris  is  unnecessary  for  any  practical 
purpose.  There  can  be  no  dispute  that  culpable  homicide,  assault, 
theft,  etc.,  are  crimes,  though  their  heinousness  and  degree  of 
punishment  may  admit  of  doubt  And  to  require  a  major  in 
innominate  offences  is  to  raise  a  barrier,  often  insuperable,  to  the 
consideration  of  the  facts  of  the  case.  Our  syllogistic  form  of  libel 
is,  in  fact,  pedantic,  prolix,  and  unnatural  as  a  legal  instrument, 
and  has  ever  been  a  prolific  source  of  objection  and  technical 
escape.  Our  practice  would  be  vastly  improved  by  its  abolition 
and  the  introduction  of  a  simple  form  in  which  the  facts  could  be 
dealt  with  at  once  on  a  plain  narrative  averring  the  crime  submitted 
for  trial  But  while  the  objectionable  form  remains,  let  us,  at  all 
events,  have  a  power  to  amend  it  when  found  defective,  and  pro- 
ceed with  the  trial  when  all  is  prepared  for  it,  and  cease  our 
irrational  practice  of  throwing  out  a  libel  on  some  fanciful  antl 
theoretical  objection  to  the  major,  while  the  minor  contains  sub- 
stantial averments  of  facts  undoubtedly  criminal,  and  while  an 
amendment  of  the  major  would  put  the  accused  under  no  dis- 
advantage. 

But,  to  return  to  Hincht/s  case :  the  indictment  against  him  con- 
tained other  charges  than  those  mentioned,  showing  that  he  had 
actually  defrauded  the  Exchequer  by  fabricating  and  uttering  other 
false  accounts,  such  charges  being  libelled  under  the  nonieii  juris 
of  falsehood,  fraud,  and  wilful  imposition,  to  which  no  objection 
was  or  could  be  taken  in  point  of  relevancy.  These  charges  being, 
however,  mixed  up  with  the  attempts  to  commit  fraud,  the  prose- 
cutor wished  to  bring  the  whole  case  under  the  view  of  the  Court 
When,  therefore,  the  indictment  was  cast  on  the  relevancy  to  the 
attempts,  he  did  not  think  it  his  duty  to  go  on  with  the  successful 
frauds  alone,  but  pi*esented  a  petition  to  the  Court  stating  his  inten- 
tion to  raise  a  new  libel  for  the  whole  charges,  and  craving  that 
Hinchy  should  be  committed  to  prison  till  criminal  letters  were 
prepared  and  served  upon  him,  HuU  being  the  only  course  com- 
petent in  the  circumstances,  as  the  accused  was  ''running  his 
letters''  under  the  Act  1701.  The  Court,  however,  adopted  the 
very  rare,  if  not  unprecedented,  course  of  refusing  to  give  any 
deliverance  or  to  write  upon  the  petition,  and  the  panel  was  libe- 
rated from  the  bar.  He  shortly  afterwards  left  the  country,  so 
that  the  prosecutor  was  unable  to  bring  him  to  justice,  and  thus 
ended,  in  a  lamentably  impotent  manner,  a  case  the  preparation  of 
which  had  involved  much  labour,  and  which  was  not  unreasonably 
expected  to  reach  at  least  a  trial  on  the  merits.  The  soundness  of 
the  judgment  by  the  Court  on  the  relevancy  may  well  be  doubted, 
if  compared  with  previous  and  subsequent  cases;  but,  without 
raising  that  question  here,  we  humbly  contend  that  the  case 
referred  to  forcibly  illustrated  the  necessity  of  a  power  to  amend 
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the  libel,  if  it  did  not  show  cause  for  the  utter  abolUioii  of  the 
syllogistic  fonn.  Under  such  an  amending  power,  the  Court,  by 
the  addition  of  a  few  words  to  the  majors,  could  have  obviated  the 
objections  which  they  considered  fatal  to  the  relevancy  in  the 
cases  before  cited. 

So  much  for  objections  to  the  major  proposition.  Under  the 
head  of  objections  to  formal  defects  stated  after  remits  to  the  jury, 
two  cases  may  be  referred  to.  In  the  case  of  Cameron  or  Mathieson 
(2  Irvine,  445)  for  theft,  the  usual  averment  of  previous  conviction 
at  the  end  of  the  minor  proposition  was,  by  mistake,  omitted,  in 
consequence  of  which  proof  of  the  convictions  was  objected  to,  and 
they  were  withdrawn.  While  the  prisoner's  counsel,  in  tlie  inter- 
ests of  his  client,  refrained  from  stating  the  objection  till  it  was 
past  remedy,  it  ought  to  have  been  raised  in  limine  and  against 
the  interlocutor  of  relevancy,  for  the  libel  was  not  relevant  so  far 
as  the  aggravation  of  previous  convictions  was  concerned.  Had 
the  omission  been  noticed  at  the  outset,  and  the  convictions  been 
thought  important,  the  diet  might  have  been  deserted  and  a  new 
libel  raised  with  the  omission  supplied.  In  accordance  with  the 
usual  mode  of  libelling,  the  fact  of  the  convictions  was  stated,  first, 
in  the  major  proposition;  second,  in  the  commencement  of  the 
minor  proposition  under  the  "  verity  "  clause ;  and  the  convictions 
were  set  forth  seriatim  in  the  latter  part  of  the  libel  among  the 
writs  to  be  produced  in  evidence ;  so  that  the  omission  to  make  a 
fourth  reference  to  the  convictions  was  of  the  most  technical  and 
fonnal  character,  and  such  as  ought  properly  to  come  within  the 
scope  of  a  power  of  amendment. 

At  the  autumn  Circuit  Courts  Inverary,  1850,  a  man  accused  of 
cattle-stealing  was  brought  to  the  bar,  and  having  pleaded  not 
guilty, — ^the  usual  interlocutor  of  relevancy  being  pronounced, — 
was  remitted  to  the  knowledge  of  an  assize.  It  was  then  objected 
that  the  jury  could  not  take  cognizance  of  the  crime  in  respect  in  the 
"all  which"  clause  of  the  libel  these  usual  words,  viz.  ''being 
found  proven  hy  the  verdict  of  an  assize*'  had  been  omitted. 
It  was  answered  for  the  prosecution  that  the  objection  came  too 
late,  and  should  have  been  stated  to  the  interlocutor  of  relevancy 
remitting  the  panel  to  the  assize.  The  Court,  however,  held  the 
objection  good,  and  that  it  was  not  too  late ;  and  the  panel  was 
assoilzied  simpliciter  and  dismissed  from  the  bar  (M*Neillage, 
Shaw,  p.  459).  The  objection,  as  in  the  last  case,  was  known  to 
the  panel's  counsel  before  the  relevancy  was  sustained,  and  if  it  had 
been  then  stated  the  case  would  have  been  delayed  and  a  correct 
Ubd  served.  Counsel  for  the  petitioner  candidly  admitted  in 
argument  that  he  was  fully  sensible  of  this,  and  as  he  was  entitled 
to  take  advantage  of  every  formal  slip  in  favour  of  his  client,  he 
purposely  refrained  from  stating  the  objection  till  remedy  was 
impossible.  The  case  well  illustrates  the  necessity  of  a  power  to 
amend. 
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manufocturing  confectioner.  One  of  the  charges  was  for  stealing 
thirty-three  casks  or  barrels  each  containing  sugar  [and  sugar-dnst] 
or  sugar-sweepings,  or  a  mixture  of  [sugar-dust  or]  sugar-sweepings. 
The  Advocate-Depute  moved  the  Court  for  permission  to  delete  the 
words  in  brackets  in  order  to  obviate  a  difficulty  which  he  felt 
might  arise  on  the  evidence  as  to  the  precise  contents  of  the 
barrels.  The  counsel  for  the  prisoners  objected  that  such  deletion 
would  alter  the  substance  of  the  charge ;  and  the  Court  sustained 
the  objection,  the  diet  being  deserted  'pro  loco  et  tempore  and  the 
prisoners  recommitted  The  crime  was  a  furtum  grave  and  there- 
fore not  bailable ;  but  on  account  of  the  delay  thus  caused  in  the 
preparation  of  a  fresh  libel  with  an  amended  description  of  the 
sugar  mixture,  the  prosecutor  consented  to  bail  being  taken,  on 
a  renewed  application  by  the  prisoners.  They  were  accordingly 
liberated,  and  the  result  was  that  they  absconded  from  justice  by 
leaving  the  country,  sentence  of  outlawry  being  pronounced  against 
them  for  non-appearance.  With  all  respect  to  the  judgment  of 
the  Court,  we  are  unable  to  see  any  force  in  the  objection  sustained 
in  this  case.  The  distinction  between  sugar-dust  and  sugar- 
sweepings  seems  akin  to  the  difiference  betwixt  tweedledum  and 
tweedledee.  The  proposed  deletion  would  have  left  the  charge 
substantially  one  of  stealing  sugar,  a  portion  of  it  being  in  the 
shape  of  sweepings  instead  of  dust 

A  modified  measure  of  reform  in  the  way  of  amending  the  libel 
was  introduced  by  the  Summary  Procedure  Act  of  1864,  sec.  5  of 
which  enacts  that  "  no  objection  shall  be  allowed  by  the  Court  to 
any  complaint  under  this  Act  for  any  alleged  defect  therein  in 
substance  or  in  form,  or  for  any  variance  between  any  such  com- 
plaint and  the  evidence  adduced  on  the  part  of  the  prosecutor  or 
complainer  at  the  hearing  thereof,  not  changing  the  character  of 
the  offence  charged ;  but  if  any  such  objection  or  variance  shall 
appear  to  the  Court  to  be  such  that  the  respondent  has  been 
thereby  deceived  or  misled,  it  shall  be  lawful  for  the  Court  to 
adjourn  the  hearing  to  some  future  day,  and  at  the  same  time,  or 
at  any  stage  of  the  proceedings,  to  direct  such  amendment  to  be 
made  upon  the  complaint  as  may  appear  to  be  requisite,  not 
changing  the  character  of  the  offence,  and  such  amendment  shall 
be  authenticated  by  the  signature  or  initials  of  the  Judge  or  Clerk 
of  Court"  A  liberal  interpretation  of  this  enactment  would  prove 
beneficial  in  obviating  such  objections  as  arise  under  the  third 
class  above  stated,  as  to  time,  place,  etc. ;  and  we  believe  it  has  to  a 
certain  extent  been  useful  in  the  minor  practice  to  which  it  applies. 
But  in  some  quarters  the  old  rigid  rule  still  obtains,  notwithstand- 
ing the  statutory  relaxations.  Take  a  single  case  in  illustration. 
In  1878  (case  of  Callendar,  4  Couper,  p.  120}  a  man  was  chaiged 
under  the  summary  procedure  form  before  the  Sheriff  at  Linlithgow 
with  night-poaching  on  certain  fields  on  various  farms,  the  names 
\e  fields  and  farms  and  the  occupants  and  proprietors  thereof 
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being  specifically  set  forth.  Evidence  was  led  which  established 
the  trespass  on  the  particular  farms  libelled,  but  as  the  prosecutor 
had  not  proved  the  names  of  the  fields,  the  Sheriff  intimated  that 
he  must  hold  the  complaint  not  proven.  The  procurator-fiscal 
thereupon  moved  for  leave  to  amend  the  complaint  by  striking 
out  the  names  of  the  fields,  but  the  Sheriff  refused  to  allow  this  to 
be  done  at  "  so  late  a  stage  of  the  proceedings,  and  as  being  too 
great  a  change  in  the  terms  of  the  libel;"  and  the  prisoner  was 
accordingly  acquitted.  The  judgment  of  the  Sheriff  having  been 
brought  by  appeal  before  the  High  Court,  the  Lord  Justice-Clerk 
indicated  an  opinion  that  the  complaint  would  have  been  relevant 
without  any  specification  of  the  fields ;  that  such  specification  was 
sopeifluous  and  did  not  require  to  be  proved ;  an  opinion  which 
seems  applicable  to  the  Fife  case,  where  the  reference  to  the  parish 
was  admittedly  superfluous.  But  this  opinion  of  his  Lordship  lost 
much  of  its  force  by  his  remarks  on  the  question  of  amendment. 
His  Lordship's  judgment  on  this  matter  was  somewhat  timid ;  he 
"rather  thought  that  the  complaint  did  not  require  to  be  amended, 
but  that  if  it  did  it  was  too  late  at  the  stage  proposed ''  by  the 
prosecutor.  No  doubt,  according  to  the  practice  previous  to  the 
passing  of  the  Summary  Procedure  Act,  amendments  by  way  of 
deletion  were  only  competent  before  the  proof  was  entered  upon ; 
bat  if  the  amendment  proposed  in  this  case  came  within  the  scope 
of  the  section  of  the  Act  quoted,  under  the  forms  of  which  Act  the 
complaint  was  raised,  such  amendment  was  competent  "at  any 
stage  of  the  proceedings." 

In  order  to  the  Summary  Procedure  Act  being  really  useful  we 
require  a  more  liberal  interpretation  of  the  amending  clause,  and 
an  extension  of  such  power  of  amendment  is  necessary  to  crimes 
of  more  serious  character  than  can  be  dealt  with  under  a  summary 
complaint  The  Law  Commissioners,  in  their  report  a  few  years 
ago,  made  a  step  in  the  right  direction  when  they  suggested  that 
amendments  might  be  made  by  addition  as  well  as  deletion  of 
words,  before  the  evidence  was  entered  upon,  if  the  prisoner  con- 
sented or  the  Court  were  satisfied  that  no  prejudice  could  result  to 
the  defence  thereby ;  though  they  did  not  see  their  way  to  allow 
more  important  amendments  to  cure  discrepancies  arising  on  the 
evidence,  because  they  thought  this  would  lead  to  carelessness  in 
the  preparation  of  indictments !  This  fear  on  the  part  of  the  Com- 
nussioners  is,  we  humbly  think,  not  well  founded.  In  the  various 
cases  above  cited  in  which  variances  occurred  on  the  evidence,  we 
do  not  think  the  prosecutor  could  be  held  seriously  blamable,  and 
no  blame  was  alleged.  No  doubt  prosecutors,  though  brought  up 
in  a  school  of  severe  accuracy,  are  liable  to  make  mistakes  as  weU 
as  other  people ;  but  they  cannot  be  held  liable  for  the  mistakes  of 
witnesses,  to  which  the  failures  of  justice  in  at  least  some  of  the 
above  cases  were  due.  But  even  if  a  prosecutor  is  so  careless  of 
his  reputation  as  to  be  guilty  of  manifest  acts  of  carelessness, 
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surely  there  is  a  more  appropriate  remedy  than  the  acquittal  of  the 

prisoner. 

Lord  Campbell  in  1851  obtained  for  England  such  a  measure 
of  criminal  law  reform  as  we  urgently  want  in  Scotland.  The 
preamble  of  his  Lordship's  Act  (14  and  15  Vict.  c.  100)  describ- 
ing the  former  condition  of  English  practice,  fitly  describes  the 
present  condition  of  our  own,  in  these  terms :  that  offenders  fre- 
quently escaped  conviction  by  reason  of  technicalities  in  matters 
not  material  to  the  merits  of  the  case ;  that  such  technical  strict- 
ness might  safely  be  relaxed  so  as  to  ensure  the  punishment  of  the 
guilty  without  depriving  the  accused  of  any  just  means  of  defence ; 
that  failures  of  justice  often  took  place  on  criminal  trials  by  reason 
of  variances  between  the  statement  in  the  indictment  and  the 
proof  of  names,  dates,  matters,  and  circumstances  not  material  to 
the  merits,  and  by  the  misstatement  of  which  the  prisoner  could 
not  have  been  prejudiced  in  his  defence.  It  was  therefore  enacted 
(sec.  1}  that  all  such  variances  might  be  amended  during  the  trial, 
and  that  the  proceedings  should  go  on  as  if  no  such  variance  had 
occurred,  the  Court,  however,  having  power  to  postpone  the  pro- 
ceedings if  considered  necessar3^  The  Act  had,  moreover,  another 
wholesome  provision  (sec.  25)  for  preventing  objections  to  formal 
defects  on  the  face  of  the  libel  after  the  jury  were  sworn :  all  such 
had  to  be  fairly  stated  at  the  outset,  power  being  given  to  amend  them. 

This  excellent  statute  has  happily  effected  a  salutary  change  in 
English  practice.  Where,  in  consequence  of  variance  between  the 
evidence  and  the  facts  libelled,  an  amendment  is  necessaiy,  it  is 
usually  made  before  the  prosecutor  closes  his  case,  after  which  the 
counsel  for  the  prisoner  addresses  the  jury  on  the  indictment  as 
amended.  The  Court  have,  however,  generally  given  the  statute 
so  liberal  an  interpretation,  that  where,  for  example,  property  has 
been  laid  in  the  wrang  person,  the  indictment  has  been  amended 
even  after  counsel  for  the  prosecution  had  addressed  the  jury  and 
closed  his  case  (Beg.  v.  Fullartan,  6  Cox,  C.  C,  194). 

We  have  thus  in  Lord  Campbell's  Act  an  excellent  model  for 
the  correction  of  our  practice  by  relaxing  the  forms  and  rules  of 
procedure  with  which  we  have  fettered  ourselves,  and  which, 
intended  to  be  beneficial,  have  been  hurtful  to  the  ends  of  justice. 
Let  us  obtain  a  corrective  power  to  amend  our  forms  to  suit  our 
facts  when  such  can  be  done  without  unfairness  to  the  prisoner, 
keeping  in  view  the  essential  point  in  all  criminal  trials,  the  ques- 
tion of  guilt  or  innocence,  looking  more  to  substance  and  less  to 
form,  and  bearing  in  mind  that  as  an  acquittal  not  on  the  merits 
is  an  acquittal  contrary  to  justice,  so  it  should  be  contrary  to  law. 
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In  the  case  of  Aytoun  v.  Stoddart  (February  4,  1882,  First 
Division)  we  have  the  question  raised,  What  is  to  be  considered  a 
fictitious  entry  in  an  account  made  to  elide  the  application  of  the 
Triennial  Prescription  Act  ?  In  a  lawyer's  account  the  following 
were  the  items  in  consequence  of  which  it  was  sought  to  exclude  the 
operation  of  that  Act :  "  Attendance  as  to  payment  of  rent  now 
due,  £0,  Os.  Od;  to  postages  and  incidents,  £0, 10s.  Od."  They  were 
under  date  16th  May  1878,  and  appeared  in  the  account  as  rendered 
in  August  of  that  year.  The  action  was  raised  on  14th  May  1881 
in  the  SheriflF  Court  of  Edinburgh.  The  SheriflT-Substitute  found 
them  insufficient  to  bar  the  operation  of  the  statute,  and  the  Sheriff, 
after  allowing  a  proof,  adhered.  Upon  appeal  the  Court  of  Session 
reversed.  The  following  remarks  appear  in  the  Judgment  of  the 
Lord  President :  "  Has  this  account  been  made  up  by  contrivance 
to  elide  the  plea  of  prescription  ?  The  best  answer  to  that  ques- 
tion consists  in  the  pursuer's  showing  that  in  the  account  he 
rendered  for  the  same  services  in  August  1878,  within  three 
months  after  the  death  of  his  client,  these  two  items  were  included 
in  exactly  the  same  manner  as  they  now  stand  in  the  account  here 
sued  for.  The  sum  thus  charged  may  or  may  not  be  recovered 
in  this  action.  That  is  not  the  question  before  us.  The  question 
here  is,  whether  this  appears  on  the  face  of  the  account  to  be  a  fair 
and  hmd,  fde  entry  or  a  mere  trick  to  elide  the  statute.  I  have  no 
hesitation  in  saying  that  it  is  not  the  latter,  and  accordingly, 
judging  as  I  do,  merely  with  reference  to  the  plea  of  triennial  pre- 
scription, I  am  of  opinion  that  that  plea  is  not  applicable."  This 
case  may  be  compared  with  that  of  Stewart  v.  Scott  (February  28, 
1844,  6  D.  889),  in  which  the  Court  rejected  the  items  founded 
upon  to  elide  prescription.  The  character  of  these  items  appears 
from  the  following  observation'of  the  Lord  Justice-Clerk,  who  says, 
"If  after  an  account  is  presented  as  it  stands  in  the  agent's  own 
hooks,  and  therefore  held  in  law  to  be  paid,  he  shall  be  allowed 
from  recollection  and  loose  papers  in  his  possession  to  add  charges 
for  accidental  matters  out  of  the  course  of  regular  business,  in  order 
to  bring  the  account  within  the  years  of  prescription,  and  then  too 
to  be  supported  by  ex  post  facto  entries  of  similar  chai-ges  in  former 
years,  when  none  were  actually  made  in  the  books,  with  a  view  to 
give  the  air  of  greater  plausibility  to  the  operation,  we  tnust  see 
that  the  law  of  the  statute  will  be  easily  evaded  in  such  cases." 

Under  the  head  of  expenses  we  note  the  following  cases.  In 
Fleming  v.  North  of  Scotland  Banking  Company  (February  21, 
1882,  First  Division),  the  Court,  who  had  at  a  previous  stage  of 
the  case  decided  that  an  appeal  from  the  Sheriff  Court  involving 
the  question  of  expenses  alone  was  competent,  having  come  on  the 
merits  to  decide  against  the  appellants,  found  no  expenses  due  to 
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either  party,  the  saccess  having  been  divided  because  of  the  unsuc- 
cessful  attempt  to  exclude  the  appeal 

In  the  case  of  Jfacdonald  v.  Simpson  (March  7, 1882,  Second 
Division)  a  poor  woman  in  receipt  of  parochial  relief  songht 
damages  on  account  of  the  death  of  her  husband.  The  defender 
founded  upon  the  case  of  Hunter  v.  Clark  (1  R  1154),  and  pleaded 
that  as  she  did  not  sue  in  formd  pauperis  she  was  bound  to  find 
caution.  Hunter's  case  was  decided  by  the  First  Division,  and  in 
giving  judgment  the  Lord  President  said,  "  It  is  a  strong  thing  to 
say  that  a  pauper  who  does  not  choose  to  take  the  benefit  of  the 
poor's  roll,  and  in  so  doing,  to  establish  that  she  has  at  least  a 
probabilis  causa  litigandi,  is  to  be  entitled  to  sue  without  finding 
caution  for  expenses."  He  suggested  that  she  avoided  the  reporters 
on  probahilis  causa  because  she  was  unable  to  satisfy  them. 
Accordingly  time  was  allowed  to  the  pursuer  to  enable  her  to 
apply  for  the  benefit  of  the  poor's  roll  The  authority  of  this  case 
seems  to  have  been  virtually  set  aside  by  the  judges  who  decided 
that  of  Mdcdonald.  Lord  Rutherfnrd  Clark,  who  could  see  no 
distinction  between  them,  nevertheless  concurred  in  the  opinion 
that  Macdonald  should  be  allowed  to  carry  on  her  action  in  the 
ordinary  way  without  caution.  Lord  Young's  opinion  can  hardly 
be  reconciled  with  that  of  the  Lord  President.  The  former  said, 
"To  send  this  case  to  the  reporters  probabilis  causa  when  the 
pursuer  does  not  wish  to  have  an  agent  and  counsel  given  to  her, 
in  order  to  determine  whether  she  has  a  probable  cause  of  action, 
and  if  she  has  a  probable  cause  of  action,  to  allow  her  to  litigate, 
and  if  not,  to  prevent  her  from  litigating,  is  a  course  of  procedure 
which  I  do  not  think  we  can  sanction.  It  would  require  a  special 
Act  of  Parliament  to  authorize  us  to  do  so."  Possibly  special 
legislation  would  be  necessary  to  compel  a  litigant  to  adopt  the 
poor's  roll,  but  surely  the  Court  are  entitled  to  say,  If  you  don't 
adopt  it,  we  must  take  steps  to  protect  the  interests  of  the  defender. 
As  long  as  there  are  agents  and  counsel  of — well,  we  shall  say  a 
speculative  turn  of  mind — cases  will  be  raised  with  little  or  no 
foundation.  It  is  desirable  to  ascertain  the  precise  amount  of 
foundation  before  great  expense  has  been  incurred  by  a  defender 
which  never  can  be  recovered  by  him.  Lord  Craighill's  opinion 
seems  to  have  been  based  upon  the  nature  of  the  action,  damages 
for  the  loss  of  a  husband  whose  death  had  made  the  pursuer  a  pauper. 
Actions  of  this  sort,  however,  are  very  frequently  groundless. 

In  the  Magistrates  of  Leith  v.  Gibb  (February  3,  1882,  First 
Division)  parties  who  had  been  unsuccessful  tendered  the  taxed 
amount  of  expenses  under  deduction  of  the  expense  of  moving 
for  approval  of  the  Auditor's  report  and  decree.  The  defender,  the 
successful  party,  declined  this  tender,  and  argued  before  the  Court 
that  the  motion  was  necessary  to  enable  him  to  extract  the  decree 
in  his  favour.  The  Court,  however,  held  that  the  tender  was 
sufficient,  and  deducted  the  expenses  of  approval  and  decree,  which 
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were  in  their  opinion  unnecessary  for  the  purpose  sought  by  the 
defender.  This  decision  is  in  conformity  with  that  of  Allan  v. 
Allan's  Truaees  (July  1, 1851, 13  D.  1270). 
*  In  deciding  the  case  of  Hoggs  v.  Caldwell  (February  25,  1882, 
Second  Division),  in  which  it  was  pleaded  that  the  defender  should 
find  caution  for  expenses,  the  Lord  Justice-Clerk  remarked,  *'  I  have 
always  been  averse  to  closing  the  mouth  of  a  defender  by  ordaiuing 
him  to  find  caution.  I  do  not  say  that  there  are  not  circumstances 
in  which  that  is  not  the  right  course,  but  it  is  always  undesirable 
to  put  a  man  in  such  a  position."  The  defender  in  this  case  was  a 
tenant  who  was  pleading  in  defence  against  a  landlord's  sequestra- 
iion  for  rent,  that  he  had  not  got  possession  of  certain  subjects  let 
by  verbal  agreement  after  the  written  lease  had  been  entered  into, 
lliis  the  Court  held  to  be  an  illiquid  claim  not  relevant  as  a  defence 
to  such  an  action. 

The  question  of  the  Sheriffs  power  in  cases  of  aliment  granted 
to  wives  came  up  in  Hay  v.  Hay  (February  24,  1882,  First 
Division)  under  the  following  circumstances.  A  husband  and  wife 
had  been  separated  by  interlocutor  of  the  Lord  Ordinary,  who  had 
awarded  to  the  latter  £40  of  aliment  Subsequently  to  the  separa- 
tion a  child  was  bom,  and  the  wife  went  to  the  Sheriff  with  a  petition 
against  her  husband  for  the  expenses  of  her  confinement  and  for 
additional  aliment  for  the  child  at  the  rate  of  £12  per  annum  for 
the  period  of  ten  years.  This  the  Sheriffs  granted,  treating  the  case 
apparently  as  if  it  had  been  one  of  filiation.  Upon  appeal  the 
Court,  while  approving  of  the  decree  for  inlying  expenses,  held 
that  the  inferior  judges  had  gone  wrong  in  granting  aliment  for  a 
number  of  years.  The  Lord  President  said, "  No  doubt  one  difficulty 
common  in  such  cases  is  absent  here,  for  separation  has  been  granted 
by  the  proper  Consistorial  Court  But  still  there  is  a  difficulty  in 
the  Sheriff's  dealing  with  the  matter  except  as  an  interim  arrange- 
ment, for  in  all  questions  between  husband  and  wife  the  Consis- 
torial Court  is  the  proper/ontm,  and  the  Sheriff  can  only  interfere 
in  cases  of  immediate  necessity.  ...  It  is  indispensable  that  every 
decree  of  this  sort  should  bear  on  the  face  of  it  that  it  is  merely 
ad  inUrim,  and  a  decree  for  ten  years  is  not  so;  and  I  think  that 
no  term  should  be  fixed  but  this,  that  aliment  shall  go  on  in  the 
meantime,  but  be  terminable  by  any  event  which  shall  take  the 
burden  off  the  mother  in  any  way.  In  regard  to  the  amount,  I 
think  the  Sheriff  has  been  too  extravagant  The  wife  has  been 
already  granted  £40  per  annum  out  of  her  husband's  income,  which 
is  little  more  than  £100  a  year." 

In  Stevens  v.  Stevens  (March  15, 1882)  the  Court  held  that  a  wife 
in  an  action  against  her  husband  ot  separation  and  aliment 
could  not  plead  that  his  cruelty  was  res  jvdicaia  in  respect  of 
evidence  led  by  her  as  a  defender  in  previous  proceedings  at  his 
instance,  but  that  she  was  bound  to  lead  proof  afresh.  The  Lord 
Ordinary  in  this  case  was  Lord  Fraser.    *'  It  may,"  he  said,  "  be  an 
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important  fact  for  her  to  prove  in  this  action  of  separation  that 
she  defeated  her  husband's  demand  for  divorce  on  the  gi*ound  of 
desertion,  but  that  will  not  free  her  from  the  necessity  of  estab- 
lishing substantially  her  right  to  demand  judicial  separation. 

We  note  several  cases  relating  to  factorial  appointments.  In 
Smith  (February  10, 1882,  Outer  House)  a  judicial  factor  who  held 
funds  for  behoof  of  certain  life-renters  and  fiars,  having  upon  the 
death  of  two  of  the  life-renters  paid  over  the  sums  thus  set  free  to 
the  fiars,  obtained  a  decree  of  exoneration  and  discharge  cut  interim 
from  the  Lord  Ordinary.  In  Murphy-  or  Coltins  v.  The  Bglinton 
Irofb  Companyy  and  McGregor  v.  CcUedonian  BaUway  Company 
(February  2  and  22, 1882,  Second  Division),  the  Court  was  railed 
upon  to  appoint  judicial  guardians  to  parties  in  whose  favour  ver- 
dicts awarding  damages  had  been  returned.  In  both  cases  they 
did  so  without  insisting  upon  petitions  being  presented  in  the  Outer 
House  after  the  usual  fashion,  but  after  hearing  a  Verbal  motion 
made  to  that  efiPect  in  the  single  billa  This  was  done  to  avoid 
expense  to  the  parties,  the  sums  in  question  being  small.  Judicial 
factors  were  reminded  by  Lord  Kinnear  (Ordinary)  the  other  day 
of  a  somewhat  ancient  Act  of  Sederunt  relating  to  their  office. 
By  A.  S.  13th  February  1730  a  factor  failing  to  lodge  "a  scheme 
of  his  accompts,  charge  and  discharge,"  with  the  clerk  to  the  pro- 
cess is  "liable  to  such  a  mulct  as  the  Lords  of  Session  shall 
modify,  not  being  under  a  half-year's  salary."  In  Boaimrgh  and 
others  (March  17, 1882)  this  minimum  penalty  was  imposed  upon 
a  defaulting  factor. 

Under  section  46  of  the  recent  Sheriff  Court  Act  it  is  provided 
that  "  a  person  carrying  on  a  trade  or  business,  and  having  a  place 
of  business  within  a  county,  shall  be  subject  to  the  jurisdiction  of 
the  Sheriff  thereof  in  any  action,  notwithstanding  that  he  has  his 
domicile  in  another  county."  Does  a  party  who  merely  as  judicial 
factor  realizes  moveable  estate  become  liable  to  the  jurisdiction  of 
the  Sheriff  in  whose  county  the  owner  of  that  estate  resided  ?  In 
Ferguson  v.  Dyer  (February  25, 1882,  Second  Division)  this  ques- 
tion was  raised.  The  defender  acted  as  judicial  factor  upon  the 
estate  of  a  deceased  farmer.  The  Sheriff  of  Lanarkshire,  reversing 
his  Substitute,  decided  the  question  in  the  affirmative.  But  the 
Court  of  Session  returned  to  the  judgment  of  Sheriff  Birnie.  Lord 
Eutherfurd  Clark  said,  "  It  is  quite  possible  that  a  representative 
in  order  to  realize  may  carry  on  the  business  of  his  predecessor. 
But  to  realize  is  not  necessarily  to  carry  on  the  business.  To  sell 
the  effects  and  ingather  the  debts  of  a  deceased  trader  is  not  to 
carry  on  his  business.  If  it  were  so,  every  representative  or  trustee 
of  a  deceased  trader  must  carry  on  business,  a  proposition  which 
in  my  opinion  is  not  well  founded  either  in  fact  or  law.  The 
statute  is  not  intended  to  transfer  to  a  successor  any  of  the  quali- 
ties which  belonged  to  his  predecessor.  The  jurisdiction  is  created 
over  the  individual  himself.  It  is  not  confined  to  any  particular 
state,  but  it  is  universal" 
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The  result  of  the  experience  which  a  lawyer  acquires  with  regard 
to  the  condact  of  mankind  when  called  upon  to  exercise  the  im- 
portant social  duty  of  giving  evidence  is  very  far  from  being 
satisfoctory.    We  are  perfectly  sure  that  any  barrister  or  solicitor 
whose  practice  has  afforded  him  suflBcient  opportunities  of  obser- 
vation would  upon  reflection  admit  that  the  amount  of  downright 
perjury  committed  in  Courts  of  justice  is  very  great  indeed ;  and, 
in  addition  to  cases  of  "flat"  perjury,  there  are  a  still  larger 
number  of  cases  in  which  witnesses,  more  or  less  consciously, 
exa^erate  or  garble  the  truth.    There  is,  no  doubt,  an  almost 
inevitable  tendency  on  the  part  of  those  called  on  to  give  evidence 
to  piece  in  the  details  of  a  partially-remembered  occurrence  or  set 
of  occurrences.    The  process  of  trying  to  recollect  in  such  a  case 
gives  rise  to  a  number  of  conjectures  or  theories,  which  gradually 
usurp  in  the  mind  the  position  due  to  actually-rememberod  facts ; 
and,  again,  a  degree  of  recollection  far  short  of  absolute  certainty  is 
very  apt  to  harden  into  positive  statement  in  the  heat  of  excite- 
ment or  of  resentment  caused  by  a  cross-examination  insinuating 
doubts  as  to  the  witness's  accuracy  or  credibility.    Not  to  be  quite 
sure  of  anything  which  one  nevertheless  in  some  measure  asserts, 
is  felt  to  be  a  derogatory  position.    There  is  a  certain  amount  of 
weakness  involved  in  taking  such  a  line,  and  so,  under  a  hostile 
suggestion  of  doubt,  people  are  frequently  driven  over  the  line 
which  separates  perfect  truthfulness  from  mixed  truth  and  false- 
hood.   Nothing  is  commoner  than  for  a  witness  in  examination-in- 
chief  to  qualify  his  statement  with  some  expression  importing  that 
he  is  not  absolutely  certain,  such  as  "  I  believe,"  or  "  to  the  best 
of  my  recollection."    He  is  then  cross-examined,  and,  under  the 
influence  of  questions  which  really  impute  no  more  uncertainty 
than  the  witness-in-chief  voluntarily  expressed,  he  gradually  gets 
surer  and  surer,  till  at  length,  being  asked,  in  accordance  with  the 
procedure  common  in  such  cases,  whether  he  will ''  swear  it,"  he 
replies  with  much  vehemence  that  he  will.     It  is  a  common  thing 
Ui  find  witnesses  professing  to  be  able  to  speak  to  the  details  of 
conversations  and  transactions  which  took  place  a  year  or  so  back, 
and  that  in  cases  where  there  was  nothing  peculiar  in  the  nature 
of  the  thing  so  as  especially  to  impress  the  mind.     Let  any  one  of 
our  readers  endeavour  to  recall  the  details  of  some  conversation, 
even  of  an  important  nature,  that  took  place  a  year  and  a  half  ago, 
or  even  a  few  months  ago,  and  we  think  he  will  probably  find  it 
very  difiicult  actually  to  remember  them,  though  he  may  have  a 
more  or  less  firm  belief  as  to  the  general  impoit  of  what  passed. 

To  take  another  instance  in  which  evidence  is  peculiarly  apt  to 
be  unreliable  from  somewhat  similar  causes :  A  matter  which,  in 
criminal  trials,  frequently  becomes  the  subject  of  discussion  is  the 
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identification  of  persons,  and  we  have  a  strong  opinion  that  very 
great  numbers  of  the  conununify  are  wholly  d^titate  of  a  sense  of 
the  responsibility  which  attaches  to  evidence  of  this  sort  Evi- 
dence of  identity  is  often  given  with  a  positiveness  which  under 
the  circumstances  seems  astonishing.  We  think  it  ia  probaUe 
that  uneducated  persons,  whose  life  experiences  are  somewhat 
narrow,  may  have  a  keenei  memory  for  the  faces  of  those  who  on 
trifling  occasions  are  brought,  in  contact  with  them  than  those 
whose  experience  is  broader  and  who  deal  more  with  abstractions. 
A  busy  professional  man  does  not  notice  particularly  the  personal 
appearance  of  the  driver  of  the  hansom  that  he  hails  for  the  pur- 
pose of  being  conveyed  to  chambers.  It  is  very  probable  that  the 
cabman  may  notice  the  hirer^s  countenance  more  particularly, 
forming  thereupon  perhaps  a  judgment  as  to  whether  he  looks 
like  an  extra  sixpence  or  not  But  still  we  cannot  help  doubting 
whether  people  in  general  notice  so  particularly  and  remember  so 
well  the  persons  whom  they  casually  encounter  for  a  very  brief 
space  as  one  must  suppose  a  great  many  people  to  do  from  the  way 
in  which  evidence  of  identification  is  often  given.  There  are  a 
good  many  causes  tending  towards  rash  and  unreliable  identifica- 
tion, such  as,  for  instance,  conceit,  love  of  the  marvellous,  a  wish  to 
be  mixed  up  with  sensational  matters,  an  honest  but  injudicious 
eagerness  to  forward  the  cause  of  justice.  In  a  certain  trial,  in 
which  the  evidence  of  identity  conspicuously  failed,  statements 
were  made  by  one  or  two  of  the  witnesses  which  very  forcibly 
illustrate  the  way  in  which  evidence  of  identity  may  be  vitiated. 
The  procedure  ordinarily  followed  by  the  police  in  such  cases  is 
to  put  the  accused  person  among  a  number  of  others  and  see 
whether  the  witness  can  identify  such  person.  One  of  the  wit- 
nesses, who  had  in  the  first  instance  failed  to  identify  the 
accused,  stated,  by  way  of  explanation,  that  the  bold  and  uncon- 
cerned demeanour  of  the  accused  had  led  him  to  think  that  she 
could  not  be  the  person.  This  statement  is  most  suggestive  of 
the  possibility  of  error  in  such  cases.  It  is  obvious  that  this 
witness  was  endeavouring,  not  to  identify  in  the  proper  sense  of 
the  term,  but  to  select  one  out  of  the  number  of  persons  before 
him  by  a  wholly  illegitimate  test  It  is  very  difficult  to  say  how 
the  witness  may  most  safely  be  tested,  but  it  is  obvious  that 
the  usual  course  adopted  is  not  free  from  danger.  The  nuschief 
is  that  the  witness  knows  that  one  among  the  persons  submitted 
to  him  is  an  accused  person.  He  is  expected  to  identify  some  one 
and  seeks  to  bring  to  the  aid  of  memory  other  indicia  than  those 
which  it  furnishes.  A  person  whose  mind  is  disciplined  by  educa- 
tion ought  to  be  able  to  resist  this  tendency ;  a  person  who  should 
consciously  yield  to  it  would  be  guilty  of  a  grave  moral  offence, 
but  undisciplined  and  impulsive  persons  may  perhaps  be,  to  some 
extent,  pardoned  if  they  confuse  together  crUeria  which  ought  to 
be  kept  entirely  distinct. 
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Theie  can  be  no  doubt,  on  the  part  of  the  practical  man  as  well  as 
the  moralist,  of  the  great  importance  of  impressing  on  the  community, 
in  all  ways  which  may  be  available,  the  sacredness  of  the  duty 
involved  in  giving  testimony.  The  oath  which,  from  the  most 
ancient  times,  has  been  imposed  on  the  witness  is  ooth  the  expres- 
sion of  the  character  of  the  duty  involved  and  an  attempt  to  ensure 
its  fulfilment  We  question  whether  the  oath,  as  now  administered, 
adds  as  much  as  it  is  sometimes  thought  to  do  to  the  sense  of  obliga- 
tion felt  by  the  witness,  though  it  may  perhaps  have  some  efiTect. 
There  can  be  no  doubt  of  the  very  considerable  influence  that  may 
be  exercised,.and  no  doubt  is  often  exercised,  in  this  matter  by  con- 
scientious professional  men  in  the  performance  of  the  function  of 
taking  the  evidence  in  preparing  for  any  legal  proceeding.  A  person 
engaged  in  getting  up  evidence  must  necessarily  have  it  in  his 
power,  to  a  large  extent,  to  minister  to,  or  to  restrain,  the  tendency 
on  the  part  of  a  witness  to  deviate  from,  or  improve  upon,  the 
truth.  Great  experience,  tact,  and  a  high  sense  of  duty  are  all 
needed  in  order,  on  the  one  hand,  to  do  justice  to  a  case,  and,  on 
the  other,  not  to  induce  any  paltering  with  the  truth  on  the  part  of 
witnesses.  We  have  no  doubt  that  in  many  cases  these  qualilica- 
tions  are  forthcoming,  but  in  some  we  fear  they  are  not  Again, 
the  influence  of  judges  in  this  matter  is  obviously  very  great,  and 
we  are  afraid  that  sometimes,  though  of  course  unconsciously,  the 
course  they  take  tends  to  drive  a  witness  over  the  line  of  strict 
veracity.  The  judge  is,  after  all,  mortal ;  he  has  got  to  take  a  note, 
and  he  wishes  to  take  a  clear  oua  For  this  purpose  he  sometimes 
drives  a  witness  into  being  clearer  than  the  witness  has  any  right 
in  conscience  to  be.  Nothing  is  commoner  than  for  a  witness 
coming  to  speak  to  a  conversation  after  a  long  interval  of  time,  to 
say  oidy  that  the  import  of  it  was  so  and  so.  The  judge  immedi- 
ately asks  what  was  said,  and  requires  the  very  words  so  far  as  the 
witness  can  remember.  This  he  does,  no  doubt,  on  the  principle 
that  stating  the  general  result  of  conversations  is  hardly  evidence, 
and  would  be  open  to  abuse,  but  the  inevitable  result  is  that  the 
witness  is  driven  to  try  to  mould  his  recollection  of  the  general 
import  of  what  passed  into  a  conversation,  which,  after  the  lapse  of 
80  long  a  time,  he  is  not  really  able  to  do  with  perfect  trutL  The 
result  is  that  his  evidence  becomes  an  artificial  production,  some- 
thing like  the  speeches  which  Thucydides  puts  into  the  mouths  of 
generals  and  statesmen.  We  doubt  whether  it  would  not  be  safer 
and  better  on  the  whole  to  take  all  that  the  witness  can  truthfully 
give,  viz.  his  general  recollection  of  what  took  place.  The  absence 
of  detail  would  be  matter  which  would  go  to  the  weight  of  the 
evidence.  We  do  not  mean  to  say  that  a  judge  is  not  right  in 
challenging  in  a  judicious  manner  general  statements  as  to  the 
results  of  conversations,  but  to  insist  on  a  witness  always  giving  a 
conversation,  so  that  it  may. appear  in  the  "direct  oration"  on  the 
judge's  notebook,  seems  to  us  to  be  contrary  to  natural  possibility. 
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We  are  afraid  that  witnesses  whose  consciences  are  tenderly 
scrupulous  often  get  scant  consideration  in  Court.  They  are  a 
source  of  trouble  to  the  judge,  whose  temper  is  perhaps  sorely  tried  by 
stress  of  business.  It  often  ends  in  their  being  suspected  of  shuffling 
by  the  j  udge,  and  accused  of  it  by  the  opposing  counsel  Hie  imper- 
turbable witness,  who  is  as  bold  as  brass,  who  is  quite  sure,  and 
who  has  his  story  quite  pat,  has  a  much  better  time  of  it  He 
may  often  be  a  great  liar,  but  he  gives  much  less  trouble  to  the 
judge  and  jury  and  all  parties  concerned,  except  perhaps  the 
counsel  on  the  other  sida — Solicitors'  JimmaL 


Corndponbena. 

{Joik€  Editor  of  the  Journal  of  Jwrisprudenec) 
ATTORNEY  CERTIFICATES. 

Sib, — I  wish  to  make  a  remark  on  the  statements  in  "  Law  Agent's  " 
letter,  published  in  your  March  issue,  on  attorney  certificates. 
Your  correspondent  seems  altogether  to  forget  that  the  Legislature 
have,  by  the  Acts  they  have  passed  barring  entrance  to  the  legal 
profession,  created  a  monopoly  for  those  who  gain  admission  to  it; 
and  that  law  agents  are  only  paying  the  price  of  this  monopoly 
in  the  shape  of  admission  duty  and  annual  licence.  As  to  the 
amount  of  the  licence  duty,  it  seems  to  me  to  be  too  low. 

A.  L.  J. 


(Dbituarg. 

ROBBRT  Macdonald,  Esq.,  S.S.C. — The  summer  session  of  1882 
opens  with  some  blanks  and  familiar  forms  no  longer  in  our  midst 
A  well-known  face  in  the  pei'son  of  Robert  Macdonald,  S.S.C., 
who  died  on  28th  April  last,  in  the  fortieth  year  of  his  age, 
will  be  one  of  those  who  will  be  sadly  missed.  All  too  soon 
a  life  apparently  full  of  promise  and  long  usefulness  has 
been  brought  to  a  close,  and  a  career  which  was  ever  one  of 
honour  and  increasing  professional  prosperity  has  been  cut 
short  Coming  from  the  county  of  Dumbarton  with  little  to 
recommend  him  but  an  honest  face  and  willing  hands,  Mr. 
Macdonald,  twenty-two  years  ago,  entered  the  office  of  Mr.  Murdoch 
of  Leith,  and  after  the  usual  curriculum  in  law  and  office  attend- 
ance, he  was  in  1870  admitted  a  member  of  the  Society  of  Solicitors 
before  the  Supreme  Courts  of  Scotland,  having  two  years  previously, 
ing  to  changes  in  the  firm  of  his  then  ageing  master,  Mr.  Murdoch, 
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been  assumed  as  his  junior  partner,  and  to  the  close  of  his  life  Mr. 
Macdonald  was  the  representative  of  the  firm  best  known  in  the 
Courts  where  much  of  its  business  was  done.  To  a  thorough  know- 
ledge of  his  profession,  combined  with  good  judgment,  a  kindly  and 
cofurteous  manner,  and  a  capacity  and  love  for  hard  work,  must 
be  largely  attributed  that  success  which  led  his  firm  to  add  an 
Sdinburgh  office  to  that  long  established  in  Leith,  and  to  rank 
among  the  agents  having  the  largest  business  in  the  Supreme  and 
Sheriff  Courts.  His  practice  lay  much  in  maritime  causas,  and  in 
this  class  of  cases  his  mature  experience  and  advice  will  be  greatly 
missed ;  but  his  own  and  his  firm's  name  will  be  longest  associated 
with  the  case  of  Muir  and  others  {Murdoch's  Trustees)  v.  City  of 
Glasgow  Bank  (1879),  the  trustees'  test  cause,  which  resulted  in 
issues  so  disastrous  to  the  large  body  of  trustees  throughout  the 
country,  but  which  was  admirably  conducted  and  well  fought, 
the  Lord  President  in  giving  judgment  observing, ''  This  is  a  case 
of  very  great  and  general  importance.  It  has  been  argued  on  both 
sides  of  the  Bar  with  unusual  ability  and  elaboration."  To  his 
unwearied  care  and  application  to  this  and  otlier  cases  perhaps  may 
be  attributed  the  early  death  of  this  accomplished  and  able  practi- 
tioner, adding  another  name  to  the  now  long  roll  of  men  who  with 
no  outward  circumstances  to  recommend  them,  by  dint  of  honesty, 
common-sense,  a  courteous  manner,  and  hard  work  rise  to  the  front 
rank  of  their  profession  and  leave  behind  them  a  fragrant  memory. 
Of  Mr.  Macdonald's  private  life  much  good  might  be  said.  Married 
to  the  daughter  of  the  Sev.  Dr.  Macdonald  of  North  Leith,  the 
Moderator  of  the  Free  Church  Assembly  of  this  year,  he  faith- 
fuUy  discharged  the  duties  of  an  elder  in  the  church  of  his  father- 
in-law  ;  and  his  love  of  and  care  for  the  young  was  evinced  by  Iiis 
unwearied  labours  in  connection  with  his  church  for  children,  some 
hundreds  of  whom  took  part  in  the  funeral  services  at  his  grave. 
Useful  and  honoured  in  his  profession,  loved  and  missed  in  his 
private  life,  Sobert  Macdonald  will  long  be  held  in  affectionate 
remembrance  by  his  clients  tor  his  unwearied  and  patient  attention 
to  their  interests,  and  his  name  revered  by  his  legal  brethren  for  his 
uprightness  of  conduct,  brotherly  love,  and  professional  culture  and 
ability. 

Thomas  Ivort,  Esq.,  Advocate. — We  regret  to  have  to  recoird 
the  death  under  very  painful  circumstances  of  this  gentleman. 
Mr.  Ivory  was  called  to  the  Bar  in  1861,  and  though  never  attain- 
ing a  large  practice,  obtained  a  fair  share  of  business.  He  was 
much  esteemed  for  his  amiable  disposition,  and  took  a  leading  part 
in  many  philanthropic  schemes.  At  the  time  of  his  death  he  was 
CooDsel  for  the  Woods  and  Forests  Department 
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A  Dead  Man  earning  to  Life  again. — ^Ifr.  Justice  Hairiaon,  with  a 
city  common  jary,  had  before  him  on  Thnisday,  May  4,  an  extra- 
ordinary  case.  It  arose  out  of  an  interpleader  issue  in  reference 
to  the  ownership  of  certain  property  seized  in  March  last  under 
an  execution  at  the  suit  of  Christopher  Nowlan  against  Thomas 
Kelly.  The  plaintiff  carries  on  the  business  of  a  Yictualler 
in  Camden  Street,  and  the  defendant  was  a  farmer  residing 
in  the  County  Dublin.  It  appeared  that  Nowlan  had  lent  a  sum 
of  £50  to  Kdly,  and  the  latter  failing  to  repay  the  debt  had 
proceedings  taken  against  him.  A  notice  to  the  effect  that  Kelly 
was  dead  was  served  on  Nowlan,  but  the  latter,  believing  the  state- 
ment to  be  untrue,  continued  the  action,  and  having  obtained  a 
decree  seized  the  defendant's  property.  The  defendant's  son-in-law, 
Patrick  Nowlau,  however,  claimed  the  goods  seized,  alleging  that 
he  had  purchased  them.  The  present  issue  was  consequently 
directed  to  try  the  ownership  in  the  property. 

Mr.  Teeling,  in  stating  the  case  for  P.  Nowlan,  said  that  there 
were  only  two  points  involved  in  the  case — firstly,  whether  Patrick 
Nowlan  bad,  as  alleged,  purchased  the  property,  and  whether 
Thomas  Kelly  was  dead  at  the  time  these  proceedings  were  com- 
menced. The  plaintiff  alleged  that  Thomas  Kelly  was  then  and 
is  still  alive,  and  he  denied  that  there  was  any  hcmA  fide  purchase 
by  Patrick  Nowlan.  Counsel  said  it  would  be  proved  by  several 
witnesses  that  Thomas  Kell/s  death  took  place  on  the  Ist  of 
January  in  the  present  year,  that  he  was  afterwards  buried  in  a 
graveyard  at  Glencullen,  and  that  a  number  of  persons  living  in 
the  district  attended  his  funeral. 

The  plaintiff  was  examined,  and  deposed  that  he  purchased  the 
goods  for  £16,  and  he  also  stated  that  he  was  aware  Thomas  Kelly 
was  dead.  He  attended  the  wake,  and  saw  the  corpse,  which  was 
afterwards  buried  at  Glencullen. 

Thomas  Marrin  also  gave  evidence  as  to  the  purchase  of  the 
goods  by  the  plaintiff.  He  knew  an  undertaker  in  Winetavern 
Street  from  whom  they  purchased  a  coffin  for  deceased  for  £1, 12s. 
Witness  got  Is.  commission  on  the  transaction  from  the  undertaker. 
The  coffin  had  a  breastplate,  with  the  name  of  the  deceased  and 
his  age,  **  72  years,"  engraved  on  it 

Margaret  Kelly,  widow  of  the  "deceased,"  deposed  that  her 
husband  died  very  suddenly,  as  she  believed  from  bronchitis.  He 
had  not  been  visited  by  any  docftor. 

This  closed  the  plaintiffs  case. 

Mr.  Murphy,  Q.C.,  stated  the  defendant's  case,  and  characterized 

the  case  made  for  the  plaintiff  as  a  conspiracy  and  fraud.     It 

would  be  shown  that  Thomas  Kelly  was  still  a  living  man.    He  was 

'bly  reminded  by  this  case  of  one  of  Lever's  novels,  in  which  it 
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was  stated  that  a  gentleman  who  was  in  distressed  ciicumstaDces, 
feariog  that  his  person  would  be  seized,  got  it  reported  that  he  was 
dead,  and  went  through  a  mock  funeral  to  escape  his  creditors. 
One  of  the  earliest  cases  Lord  St.  Leonards  had  to  decide  when  he 
came  to  this  country  as  Lord  Chancellor  was  an  administration 
suit  of  a  gentleman  who  was  supposed  to  have  died  intestate. 
The  case  lasted  several  days.  Witnesses  had  proved  the  man's  death, 
but  towards  the  close  of  the  case  a  gentleman  in  Court  got  up  and 
asked  permission  to  make  a  statement  Lord  St  Leonards  asked 
who  dared  to  disturb  the  Court  ?  The  gentleman  replied,  *'  My  Lord, 
I  am  the  intestate."  That  case  still  remains  in  the  books,  but 
there  had  been  no  decision  yet  on  the  point  as  to  whether  or  not 
an  intestate  had  a  right  to  appear  in  his  own  behalf.  He  would 
produce  evidence  for  the  jury  to  prove  beyond  all  doubt  that 
Thomas  Kelly  was  still  a  living  man. 

Dr.  Mackey,  registrar  of  the  district  in  which  Kelly  resides, 
gave  evidence  to  the  efifect  that  Kelly's  wife  offered  him  £2  for  a 
certificate  of  her  husband's  death,  which,  of  course,  he  refused  to 
give. 

The  Bev.  Mr.  Boland  proved  that  Mrs.  KeUy  called  on  him,  and 
insisted  on  getting  a  certificate  of  her  marriage,  which  occun*ed  forty- 
two  years  ago,  the  object  being  to  have  it  described  in  the  certificate 
that  she  was  a  widow,  and  that  her  husband  was  now  dead.  He 
refused  to  give  her  the  certificate. 

Mrs.  Donnelly,  wife  of  an  tmdertaker  in  Winetavem  Street, 
stated  that  Mr&  Kelly  and  her  son  had  purchased  a  coffin  and 
breastplate,  on  which  the  name  of  the  ''  deceased,"  the  date  of  his 
death,  and  his  age  were  inscribed. 

A  witness  named  O'Connell  swore  that  he  saw  the  supposed 
deceased  alive  a  few  weeks  since  at  a  place  called  Oldtown,  in  the 
County  Meath. 

Othor  witnesses  also  deposed  to  the  fact  that  deceased  was  still 
alive. 

Mr.  Justice  Harrison  at  this  stage  said  he  felt  bound  to  ask 
plaintifi*6  counsel  whether  they  hoped  to  succeed,  and  if  they 
intended  to  push  the  case  further  ? 

Mr.  Teeling,  after  some  consultation,  said  that  having  regard  to 
the  evidence  which  had  been  adduced,  he  thought  it  was  hopeless 
to  continue  the  proceedings. 

The  jury  then  found  a  verdict  for  Christopher  Nowlan  on  all  the 
issues  raised. — SolieUors*  Journal, 
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CAMPBELIi  (with  CONSENTS)  V.  HBTBUEN  AND  OOMPANT. 

PUdge  or  sale  of  fishing-hoot — MercantiU  Amendment  Aei,  1866, 19  and  90 
Vict,  c  00,  tec,  I — Effect  of  recent  dedeion  of  Houte  of  Lords^  M'Bane  v.  Wallaee, 
27th  July  1881. — The  circumstances  of  this  case  appear  from  the  interlocutois. 

"  Wiek^  lOth  March  1882. — Having  considered  the  process  and  heard  parties' 
procurators,  Finds  (1)  that  early  in  1880  John  Young,  fisherman,  got  the  boat 
Ergo,  WK.  479,  built,  and  registered  said  boat  at  the  port  of  Wick  on  2l8t 
April  1880,  John  Young  being  entered  in  the  certificate  of  regiatiy,  83  of  pro- 
cess,  as  owner  and  also  as  master  of  said  boat ;  (2)  that  John  Young  fished  with 
said  boat  for  Methuen  &  Company  during  the  season  of  1880 ;  (3)    that  on 
6th  September  1880  John  Young  and  his  brother  Benjamin  Young  entered 
into  the  agreement,  21  of  process,  with  Methuen  &  Company,  represented  at 
Wick  by  James  M*Kenzie,  whereby,  inter  alia,  they  acknowledged  themselres 
to  be  due  Methuen  &  Company  the  sum  of  £19,  198.  lid.  sterling,  and  bomid 
themselves  to  fish  for  Methuen  &  Company  at  Pulteney  during  the  ensuing 
season  ending  6th  September  1881,  on  the  terms  and  conditions  set  forth  in 
said  agreement ;  (4)  that  at  the  time  of  entering  into  said  agreement  John  and 
Benjamin  Young  asked  an  advance  of  j^O  sterling,  which  sum  James  M'Eeniiey 
on  behalf  of  James  Methuen  &  Company,  agreed  to  give  them,  on  condition, 
that  they  gave  over  their  boat  Ergo  in  security  of  their  debt  and  the  said 
advance ;  (5)  that  thereupon  there  was  written  on  said  agreement  the  clause, 
'  We  to  receive  the  sum  of  £70  now  to  account,  for  which  we  register  our  boat 
in  your  name  until  paid,'  which  was  then  signed  by  John  Young  and  Benjamin 
Young ;  (6)  that  at  same  time  John  Young  signed  this  clause,  indoised  oa 
the  certificate  of  registry  23  of  process, '  I,  the  undersigned,  acknowledge  the 
boat  Ergo,  WK.  479,  to  be  the  property  of  James  Methuen  &  Company, 
fishcurers,  Leith ;'  (7)  that  John   Young  thereafter  received  from  Methaen 
&  Company  the  stipulated  sum  of  £70  sterling ;  (8)  that  the  certificate   oi 
registrv,  23  of  process,  was  retained  by  M'Kenzie,  who  on  22nd  November 
1880  obtained  a  new  certificate  of  registry  of  the  boat  Ergo,  in  which  James 
Methuen  &  Company  were  entered  as  owners  and  John  Young  as  nuuster  of 
said  boat,  the  words  'cancelled  on  change  of  ownership'  being  at  same  time 
Mrritten  on  the  former  certificate  of  registry,  23  of  process,  which  was  thereafter 
retained  in  the  Custom-house  of  Wick  ;  (9)  that  during  said  season  of  1881  John 
and  Benjamin  Young  incurred  to  the  pursuer  Campbell  an  account  for  groceries 
amounting  to  £13,  Is.  Id.  sterling,  and  at  the  close  of  said  season  obtained 
from  him  an  advance  of  £20  sterling  to  pay  wages  of  hired  men ;  (10)  that  at 
the  end  of  the  fishing  season  of  1881  John  and  Benjamin  Young  were  due 
Methuen  &  Company  the  sum  of  £71,  7s.  6d.  sterling,  as  shown  in  Nos.  7 
and  16  of  process  ;  (11)  that  on  8th  September  1881  a  meeting  of  creditors  of 
John  and  Benjamin  Young  took  place  in  the  office  Qf  the  Wick  .and  Pulteney 
Ropery  Company,  on  which  day  John  and  Benjamin  Young  signed  the  docu- 
ment 36  of  process  authorizing  William  Auld  Sinclair  to  take  possession  of 
the  boat  Ergo  and  her  materials  on  behalf  of  their  creditors  ;  (12)  that  on 
31st  October  1881  John  Munro,  in  the  employment  of  Methuen  &  Com- 
pany, hauled  and  berthed  the  said  boat,  and  was  paid  by  them  therefor ;  (13) 
that  on  7th  November  1881  John  and  Benjamin  x  oung  signed  the  document 
37  of  process  consenting  to  the  sale  of  the  said  boat  Eigo  by  William  Auld 
Sinclaur  for  behoof  of  their .  creditors ;  (14)  that  on  7th  January  1882  the  pnx^ 
suer  Campbell  arrested  the  said  boat  Exgo  at  or  near  Port  Dunbar  Harbour, 
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Wkk,  aad  that  aftid  boat  has  since  been  advertifled  for  sale  by  William  Auld 
Sinelair:  Finds  that  Methuen  &  Company  have  not  consented  to  said  boat 
and  materialfl  bein^  taken  possession  of  or  sold  by  Sinclair  or  any  one  represent* 
iog  John  and  Beniamin  Toong  or  their  credLtois,  except  upon  the  condition 
of  their  (Methuen's)  claim  against  the  Youngjs  bcong  first  satisfied  :  Finds  in 
point  of  law  that  the  defenders  have  a  real  right  of  pledge  in  the  boat  Ergo 
and  her  materials,  and  that  the  pursuers  are  not  entitled  to  interfere  with  the 
same  without  consent  of  the  defenders  :  Sustains  the  defences :  Refuses  the 
prayer  of  the  petition  and  decerns :  Finds  the  defenders  entitled  to  expenses, 
an  account  thereof  to  be  lodged,  and  when  lodged  remits  the  same  to  the 
Auditor  of  Court  to  tax  and  report,  and  decerns.     Charles  Gbet  Spittal. 

**NgU. — I  am  of  opinion  that  this  case  must  be  decided  according  to  the  law 
of  pledge,  and  consequently  that  the  numerous  authorities  cited  for  the  pursuer 
do  not  apply.  It  is  not  without  hesitation,  however,  that  I  have  come  to  be  of 
this  opimon,  for  the  case  presents  peculiar  features,  and  I  have  not  been  able 
to  find  any  reported  case  precisely  in  point. 

"In  the  ordinary  case  of  pledge,  a  moveable  subject  is  delivered  to  the 
creditor  in  security  of  debt,  to  be  detained  by  him  until  the  debtor  shall  redeem 
it.  On  the  debt  being  paid,  the  thing  pledged  is  restored  to  the  debtor.  The 
debtor  remains  the  true  proprietor  of  the  thing  pledged,  burdened,  however,  by 
the  debt  in  security  of  which  the  pledge  is  constituted.  If  the  debt  be  not 
paid,  the  creditor  may  retain  the  ple(&e ;  and  he  may  apply  for  a  judicial 
wanant  to  sell  it  for  satisfiaction  of  tne  debt. 

^The  other  creditors  of  the  debtor,  the  owner  of  the  thin^  pledged,  can  only 
attach  his  reversionary  right  in  the  thing  pledged.  Stair  says  (1,  13,  11), 
*  There  being  a  real  right  of  the  pledge,  no  otner  diligence  will  affect  it  further 
than  as  to  the  reversion  of  it,  on  payment  of  the  creditor's  debt.' 

**  Bell  in  his  Principles  defines  pledge  as  *  a  real  risht  completed  by  delivery 
and  possession,  which  delivery  can  be  given  effectually  onlv  by  one  having  the 
ownenhip  or  disposal.  This,  with  continued  possession  of  the  thing  pledged, 
are  necessary  to  the  creation  and  continuance  of  the  real  right  in  the  pledge.' 

"  Now,  in  the  present  case  the  Youngs  were  undoubtedly  owners  of  the  ooat 
Ei{;o  in  September  1880  when  they  got  the  advance  of  £70  from  Methuen 
k  Companv,  and  it  is  equally  clear  that  they  intended  to  give  some  sort  of 
light  to  Methuen  &  Company  over  their  boat  £rgo  until  tneir  debt  should 
be  paid.  In  short,  I  think  they  intended  to  pledge  the  boat  in  security  of  the 
debt.  A  pledge  to  be  effectual  requires  delivery.  Did  they  deliver  the  boat 
to  Methuen  &  Company?  The  pursuer  maintained  that  they  did  not,  and' 
that  Methuen  &  Company  never  had  possession  of  the  boat  There  is  no 
donbt  a  little  difficulty  here,  owing  to  the  nature  of  the  subject  pledged,  but  I 
think  the  true  view  of  the  case  is  ikeX  the  boat  was  delivered. 

''The  subjects  usually  ^ven  in  pledge  are  subjects  like  silver-plate,  clothei^ 
jewels,  title-deeds,  etc.,  which  can  be  bodily  handed  over  to  the  creditor,  and 
retained  by  him  in  his  house  or  warehouse.  A  fishing-boat  cannot  be  so 
handed  over.  It  naturally  and  necessaiily  remains  either  in  the  water  during 
the  fiahinff  season,  or  drawn  up  on  shore  at  some  place  appropriated  for  that 
purpose  vmen  the  fishing  season  is  over.  But  the  Youngs  gave  their  certificate 
of  registry  of  the  boat  to  the  Methuens,  consenting  in  writing  that  the  boat 
shoald  be  registered  in  Methuens'  name  until  the  debt  was  paid,  and  the  boat 
'  '  actually  so  registered.  I  think  this  was  meant  to  be,  and 
i  to, 'delivery '  of  the  pledge,  ( 


Rally  amounted  to, '  delivery '  of  the  pledge,  and  it  is  not  easy  to  see  what  other 
'delivery  *  could  be. 

^No  doubt  the  Youngs  continued  to  fish  in  the  boat,  and  this  among  other 
things  just  shows  that  tue  case,  owing  to  the  nature  of  the  subject,  is  not  an 
ordinazy  case  of  pledge  ;  for  in  the  ordinary  case  the  thing  pledged  remains 
nnxiaed  in  the  custody  of  the  creditor,  and  Bell  says  that  the  creditor  has  no 
right  to  use  the  thing  pledged  during  his  possession  of  it. 

^  Bat  at  the  time  when  Uus  pledge  was  constituted,  it  was  part  of  the  bargain 
that  the  boat  should  be  used,  for  the  Youngs  were  to  fish  in  it  during  the  ensu- 
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ing  season.  This  was  an  accommndation  to  the  debtors  to  wbich  they  were  not 
entitled,  but  I  do  not  think  that  it  withdraws  the  case  from  the  category  of 
pledge,  and  the  aigument  that  it  does  so  comes  with  a  very  bad  grace  from  the 
Yonnga.  At  the  end  of  the  season  of  1881  the  Toongs*  debt  was  still  unpaid. 
Haduiey  Trained  'possession '  of  the  boat,  or  had  Metnuens  ceased  to  'poasesa ' 
it  ?  I  think  not  Methnens  still  held  the  certificate  of  registty.  Tne  boat 
itself  lay  for  some  time  in  Pnlteney  nnnsed  and  nnoccnpied,  until  in  the  end  of 
October,  the  nsoal  hanling-time,  it  was  hauled  and  berthed  by  the  Methnens 
at  Wick.  Before  that,  in  September,  there  had  been  a  meeting  of  Yonngs' 
creditors,  and  the  Yonn^  had  signed  the  document  36  of  process  anthorizing 
Sinclair  to  take  possession  of  the  boat  and  materials,  and  Sinclair  did  accord- 
ingly take  the  boat's  materials,  and  store  them  in  the  Ropery  Company's  stores. 

"  But  I  do  not  think  the  Youngs  were  entitled  to  give  such  authority  to 
Sinclair. 

^*  The  Youngs  say  in  their  evidence  that  they  consider  themselves  all  along, 
and  still,  owners  of  the  boat,  and  therefore  entitled  to  do  with  it  as  they  choose. 
I  think  their  first  proposition  is  sound  :  they  are  owners  of  the  boat,  but  under 
the  burden  of  their  debt  to  the  Methnens,  and  1  think  the  boat  is  still  legally 
in  *  possession'  of  the  Methuens. 

''The  evidence  of  the  Youngs  is  not  very  satisfactory.  John  Young  tried 
to  get  over  the  effect  of  the  writing  on  the  agreement  and  the  certificate  of 
rqristry,  admitting  that  he  signed  the  writing,  but  saying  that  he  was  not  aware 
till  now  of  the  terms  of  it  Wbile  Benjamin  admits  his  signature,  but  says, '  We 
never  gave  the  boat  for  that  money.'  I  don't  think  this  can  be  accepted  from 
them  as  at  all  qualifying  their  written  agreement  There  is  no  doubt,  I  think, 
that  ti^ey  were  fully  aware  at  the  time  that  Methuens  only  gave  them  the 
advance  on  the  footing  of  the  boat  being  pled&ed  in  security. 

**  The  pursuer  Campbell  says  he  would  not  have  given  monev  to  the  Youngs 
had  he  known  that  the  boat  did  not  belong  to  them,  and  that  he  '  understood ' 
all  along  that  it  was  their  boat  Sinclair  says  that  at  the  meeting  of  creditors 
on  8th  September  it  was  '  understood '  that  the  boat  was  the  property  of  the 
Youngs,  but  no  one  asked  them  about  their  property  in  the  boat  And  I  do 
not  think  it  is  proved  that  either  of  the  Youngs  even  said  to  Campbell  that 
they  were  owners  of  the  boat  An  'understanding'  that  a  boat  belongs  to  a 
fisherman  is  not  worth  much.  This  case  is  very  much  one  of  misunderstand- 
ing. I  think  if  a  merchant  gives  goods  or  cash  to  a  fisherman  he  should  have 
something  more  to  go  upon  than  an  'understanding'  that  the  fisherman  is 
owner  of  a  boat 

"  Had  Campbell  asked  to  see  the  boaf  s  certificate  of  registry,  he  would  at  once 
have  become  aware  of  Methuens'  claim  over  it  and  of  the  Youngs'  qualified 
right  of  property.  Probably  he  would  not  dien  have  been  so  ready  to  accom- 
modate the  Youngs  with  goods  and  cash. 

"  The  case  of  Cmipar  v.  Mcttheson  and  Sou^  decided  in  this  Court  in  November 
last,  resembles  the  present  case  in  this,  that  Boss  in  paying  off  Methuens*  debt 
to  Methuens  got  the  boat  registered  in  his  own  name  as  owner,  Matheson's 
name  being  entered  merely  as  master.  But  in  that  case  Matheson  subsequently 
sold  the  boat  out  and  out  to  Ross,  and  the  case  was  decided  on  the  ground  that 
at  the  date  of  Couper's  arrestment  the  boat  was  the  property  of  Boss. 

«  On  the  whole,  therefore,  I  am  of  opinion  that  the  conditions  of  pledge 
have  been  sufficiently  satisfied  in  this  case,  and  that  the  defenders  are  entitled 
to  retain  the  boat  until  their  debt  is  paid,  or  to  apply  for  a  warrant  to  sell  the 
.  boat,  the  pledgers  being  called  as  parties  to  the  action.  C.  G.  S." 

An  appeal  was  taken  by  the  pursuers,  and  after  a  debate  at  the  ShcrifTs  spring 
sittings  he  pronounced  the  following  interlocutor : — 

"  Widt,  1st  April  1882.~TheSheriffof  consent  of  parties  Allows  the  defenders 

to  amend  their  first  plea  so  as  to  raise  a  case  for  sale  as  weU  as  of  pledge  :  And 

-"  heard  parties,  Recalls  the  interlocutor  of  10th  March  last  submittedto 

'in  so  far  as  regards  the  finding  in  point  of  law  :    Finds  instead,  that 
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bjraeontiact  of  sale  on  6th  September  1881  John  Young,  the  then  owner  of  the 
boat  ETgo,  transferred  the  said  boat  and  her  appurtenances  to  the  defenders, 
who  now  have  the  custody  of  the  same  in  whole  or  in  part,  and  that  the  defenders 
are  entitled  to  hold  the  said  boat  and  appurtenances  as  their  propei^  until 
reittid  the  sum  of  jTZO  and  interest  by  the  pursuers,  John  and  Benjamin  Toung  : 
Of  new  refuses  the  prayer  of  the  petition  and  decerns:  Finds  the  defenders 
entitled  to  expenses  up  to  7th  Feoruary  last :  Finds  the  pursuers  entitled 
to  expenses  from  7th  February  to  10th  March  last :  Remits  to  the  Auditor  to 
tax  these  expenses  :  And  quoad  vMra  finds  expenses  due  to  neither  party. 

"Geo.  H.  Thoms. 
**Note, — Both  parties  agreed  on  the  facts  as  found  by  the  Sheriff-Substitute. 
But  the  defenders,  besides  claiming  this  to  be  a  case  of  pledge  as  at  the  dis- 
ciuaion  before  the  Sheriff-Substitute,  now  argued  alternatively  that  it  was  a  case 
of  sale,  where  the  possession  was  allowed  for  a  time  to  remain  with  the  sellers, 
to  which  the  first  section  of  the  Mercantile  Law  (Scotland)  Amendment  Act 
of  1866  (19  and  20  Vict.  c.  60),  as  interpreted  by  the  House  of  Lords  in 
M'Bain  ▼.  Wallace  <&  Co.,  27th  July  1881,  applied.  The  Sheriff  has  given  effect 
to  this  aigument.  In  this  view  the  question  of  possession  after  the  sale  was  of 
no  moment,  and  hence  the  alteration  of  the  Sheriff-Substitute's  findingas  to 
expenses.  Q.  H.T." 

4rf.— Sutherland. ^iltt.— Cormack. 


MACKENZIE  V.  HANAGEBS  OF  U.P.   GHUBCH  IN  PULTENETTOWN. 

LeoK— Conditional  authority  to  lease  exceeded—  What  reiinterventus. — This  was 
an  action  to  obtain  entrance  to  a  house  which  it  was  aJUeged  the  defenders  had 
let  to  the  pursuer,  and  the  Sheriff-Substitute  pronounced  this  interlocutor : — 

"  Wick^  ^th  March  1882.— Having  considered  the  process  and  heard  parties' 
procuiators.  Finds— (1)  that  on  21st  December  1881  Mr.  Hector  Sutherland 
viote,  and  on  the  following  morning  sent,  to '  Mr.  Alexander  Malcolm,  fishcurer, 
Pulteneytown,'  the  letter  No.  13  of  process,  wherein,  inter  alia,  he  stated  that 
he  had  a  client  who  would  be  willing  to  take  '  The  Manse,'  meaning  the  manse 
belonmng  to  the  United  Presbyterian  congregation  in  Pulteneytown,  for  six 
mcmtfis  from  1st  January,  and  asked  an  answer  as  to  whether  the  proposal 
was  likely  to  be  entertained,  and  what  would  be  the  terms ;  (2^  that  at  a 
meeting  of  the  managers  of  the  United  Presbyterian  Church  held  on  27th 
December,  Mr.  Sutherland's  letter  was  read  by  Mr.  Malcolm ;  (3)  that  the 
managers  after  some  deliberation  resolved  in  the  first  instance  to  have  certain 
.  repairs,  which  had  been  in  contemplation  for  some  time,  executed  on  the  manse, 
Mr.  Malcolm,  the  chairman,  being  empowered  to  treat  as  to  the  letting  of  the 
manse  after  the  repairs  were  done;  (4)  that  some  days  thereafter  Messrs. 
Malcolm,  Manson,  and  Bruce,  all  managers  of  the  United  Presbyterian  Church, 
called  at  the  office  of  Mr.  Hector  Sutherland  and  had  some  conversation  with 
him  as  to  the  letting  of  the  manse  ;  (5)  that  thereafter,  on  2nd  January  1882,  Mal- 
colm again  called  on  Mr.  Sutherland,  who  wrote  and  signed  the  letter  No.  10  of 
process  addressed  to  Mr.  Midcolm,  and  offering  on  behau  of  Mr.  John  Mackenzie, 
pQisaer,  to  take  the  United  Presbyterian  Manse  for  six  months  from  1st  Janu- 
ary current  at  a  rent  of  £1  per  month,  writing  also  after  his  signature  the 
(i^ldendum,  'I  beg  to  agree  to  this  on  behalf  of  the  managers;'  (6)  that 
Malcolm  signed  the  addendum,  adding,  *  We  will  get  repairs  completed  as  soon 
u  possible  r  Finds  that  this  letter  or  missive  is  not  binding  on  the  managers 
of  the  United  Presbyterian  Church,  defenders  in  this  process,  they  never  having 
authorized  Malcolm  so  to  let  the  manse  or  to  sign  any  such  document  on  their 
behalf,  and  that  it  does  not  confer  any  right  on  the  pursuer  to  occupy  the  manse 
or  to  have  poeaession  of  the  keys  thereof :  Dismisses  the  petition  and  decerns  : 
Finds  the  defenders  entitled  to  expenses,  allows  an  account  thereof  to  be 
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lodged,  and  when  lodged  remits  the  same  to  the  Anditor  of  Gonit  to  tax  and 
report,  and  decerns.  Chablss  Gbet  Spittau 

"  NoU, — I  think  the  evidence  shows  that  the  managers,  while  thev  contem- 
plated letting  the  manse  for  a  limited  period,  folly  resolved  that  it  should  not 
be  let  until  after  the  re^)airB  were  done.  Malcolm  was  undoubtedly  authorized 
to  'treat'  as  to  the  lettmg  after  the  repairs  were  done,  and  perhaps  he  misht, 
before  the  repairs  were  done,  have  '  treated '  on  the  footing  or  condition  tnat 
occupancy  was  not  to  be  had  until  the  repairs  were  completed.  But  on  2nd 
January  the  repairs  were  not  even  begun,  and  Malcolm  not  only  'treated'  as 
to  the  letting,  but  sisned  a  document  importing  that  he  let  the  manse.  He 
says  he  Soever  let  ttie  manse  with  entry  before  the  repairs  were  completed,' 
apparently  meaning  that  under  10  of  process  the  pursuer  wordd  have  the 

Envil^  of  paying  rent  from  Ist  January,  while  he  might  never  be  tionbled 
y  having  to  occupy  the  manse  at  all,  if  the  repairs  were  long  of  being  finished. 
But  I  can  see  nothing  in  the  document  of  2na  January  to  bind  the  managers. 
They  never  sanctioned  it  in  any  way.  Quite  the  contniry.  I  think  the  pursuer 
was  rather  rash  in  concluding  that  that  letter  gave  him  a  legal  right  of  occn- 
nancy.  The  case  is  in  fact  full  of  misunderstandings.  How  the  pursuer  and 
his  agent  could  '  understand '  the  result  of  .the  visit  of  Murray  and  Stewart  to 
pursuers  in  January  to  be  that  pursuer  was  to  get  the  manse,  I  cannot  see. 
They  could  hardly  get  that  impression  from  the  copy  of  the  minute  of  27th 
December  which  was  given  to  tnem  at  that  meeting.  I  do  not  think  that  the 
question  of  the  charter,  of  which  so  much  was  made,  has  any  bearing  on  the 
case,  and  the  question  of  the  kevs  is  also  a  very  small  matter,  not  affecting  the 
real  point  at  issue.  Certainly  the  manner  in  which  the  pursuer  obtained  pos- 
session of  the  keys  cannot  be  construed  as  conferring  upon  him  any  legal  right 
to  occupy  the  manse  as  tenant.  I  have  not  proceeded  on  the  minutes  of  the 
managers,  as  it  appears  to  me  they  are  not  legal  evidence.  The  only  one  com- 
petently introduced  into  the  process  is  that  of  27th  December,  a  copy  of  which 
was  handed  to  the  pursuer  in  January  by  the  deputation.  C.  6.  S." 

This  judgment  was  on  Ist  April  1882  af&rmed  by  the  Sheriff  (Thorns)  on 
appeal  with  additional  expenses. 
Act, — Sutherland. AU, — Sutherland. 


SHERIFF  COURT  OF  LANARKSHIRE. 
Sheriff  Lees. 

walker's  trustees  v.  LENNOX. 

Least — Bankruptcy  of  tenant — Future  obligations. — Held,  that  where  a  tenant 
becomes  bankrupt  during  his  lease,  and  occupies  till  the  expiry  of  the  current 
year,  the  landlord's  remedy  is  to  claim  in  the  sequestration,  and  against  the 
defender  personally,  if  he  has  been  discharged  on  a  composition,  for  his  loss  ; 
but  that,  as  the  sequestration  cuts  down  the  obligation,  though  not  the  right 
to  continue  tenant,  if  the  tenant  gives  up  the  lease  the  landlord  cannot  sue  an 
action  for  rent  against  him.  The  pursuers  in  this  case  were  the  trustees  of 
the  late  John  Walker,  hairdresser  and  perfumer,  Qlasgow,  and  they  claimed 
from  the  defender,  Duncan  Lennox,  of  Steel's  Hotel,  the  sum  of  £92, 10s.,  being 
two  half-years'  rent  of  premises  in  Argyle  Street  occupied  by  the  hotel,  the 
pursuers  reserving  their  claims  against  the  defender  for  tne  rent  to  become  due 
during  the  succe^ing  nine  years  of  the  lease. 

The  &cts  are  fully  detailed  in  the  Sheriff-Substitute's  interlocutor,  which 
was  as  follows : — 

*'  The  Sheriff-Substitute  having  considered  the  cause,  Finds  that  in  March 

^  ^^  the  defender  took  on  lease  for  ten  years  as  from  Whitsunday  1680  the 

*es  mentioned  on  record  belonging  to  the  pursuers  at  the  rent  of  J92, 

'  annum,  payable  by  equal  instalments  at  Martinmas  and  Whitsunday  : 


I 
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Finds  that  the  defender  entered  on  poaaofision  of  said  piemiBes  under  his  lease 
and  cantiniied  in  occapation  till  2l8t  May  1881 :  Finos  that  in  July  1880  his 
estates  were  sequestrated,  but  that  on  15th  November  1880  said  sequestration 
was  declared  at  an  end,  and  a  judicial  discharge  was  granted  to  him  of  the 
debts  and  obligations  incurred  by  him  prior  to  his  sequestration  on  a  composition 
of  four  shillings  in  the  pound,  and  he  was  reinvestM  in  his  estates  :  Finds  that 
the  trustee  on  the  defender's  sequestrated  estates  did  not  take  up  or  deal  in  any 
way  with  the  lease  entered  into  as  aforesaid  between  him  and  the  pursuers  : 
Finds  that  on  19th  November  1880  the  defender,  in  consequence  of  frequent 
iressure  by  the  pursuers  for  payment  of  his  rent  and  under  fear  of  sequestration 
y  them,  paid  them  the  sum  of  £22  and  promised  to  nay  the  balance  as.  soon  as 
possible  :  Finds  that  on  30th  November  1880  he  paia  them  the  further  sum  of 
£24,  6s.,  beins  the  balance  of  the  full  amount  of  tne  rent  specified  in  the  lease, 
and  received  uom  the  pursuers'  factor  the  receipt,  No.  16  of^process,  discharging 
the  rent  due  at  Martinmas  1880  :  Finds  that  the  defender  on  1st  April  1881 
gave  notice  to  the  pursuers  that  he  did  not  intend  to  continue  in  occupation 
of  the  premises  after  the  ensuing  term  of  Whitsunday,  and  that  he  removed 
there&om  on  21st  May  1881,  but  that  prior  to  said  1st  April  he  gave  no  notice 
to  the  pursuers  whether  he  intended  to  avail  himself  of  the  tenancy  provided 
by  the  lease  or  to  abandon  it :  Finds  that  on  27th  May  1881  the  pursuers 
obtained  warrant  of  sequestration  a^inst  the  defender's  effects  for  the  rent 
specified  by  the  lease  as  payable  at  Whitsunday  1881,  and  in  security  for  the  rents 
to  beoome  due  at  the  terms  of  Martinmas  and  Whitsunday  following,  but  that 
no  effects  could  be  got  to  be  inventoried,  as  the  defender  had  removed  them : 
Finds  that  the  effects  so  removed  were  of  the  value  of  about  £20 :  Finds 
that  the  defender  has  not  paid  any  rents  other  than  the  sums  paid  by  him 
in  November  1880  as  above  mentioned  :  Finds,  as  matter  of  law,  ^1)  tliat  by 
his  sequestration  and  his  declinature  to  continue  tenant  the  defender  was 
relieved  of  the  obligations  incurred  by  him  to  the  pursuers  under  his  lease ;  (2) 
that  in  respect  thereof  the  pursuers  were  entitled  to  claim  in  the  sequestration 
for  the  amount  of  the  year's  rent^  under  deduction  of  the  value  of  the  hypothec, 
and  for  the  loss  they  could  instruct  the^  were  likely  to  suffer  through  the 
defender's  breach  of  contract  in  r^ard  to  his  lease ;  (3)  that  the  defender  having 
been  discharged  on  a  composition  is  liable  personidly  as  well  as  his  sequestrated 
estates  to  the  extent  of  tne  composition  on  the  unsecured  portion  of  the  rent 
due  to  the  pursuers  ;  (4)  that  by  his  removal  of  the  hypothec  after  his  seques- 
tration he  is  liable  to  the  pursuers  to  the  extent  of  its  value  ;  (5)  that  tiie  sums 
paid  by  him  in  November  1880  having  been  given  and  received  on  the  express 
looting  that  they  applied  only  to  the  Martinmas  rent  then  due,  he  cannot  now 
claim  to  impute  any  part  thereof  in  extinction  of  the  rent  due  for  the  ensuing  half 
of  the  year  then  current :  Repels  the  claims  of  parties  so  far  as  inconsistent  here- 
vnih  :  Decerns  against  the  defender  for  payment  to  the  pursuers  of  the  sum  of 
i26,  5e.,  with  the  legal  interest  thereon  from  16th  May  1881  till  payment : 
Finds  the  pursuers  liable  to  the  defender  in  his  expenses  to  the  extent  of  two- 
thirds  as  taxed.  J.  M.  Less. 

**NoU. — It  is  urged  for  the  defender  that  his  setjuestration  necessarily  extin- 
«;uished  the  obligations  incurred  by  him  under  his  lease.  This  is  a  common 
but  an  erroneous  belief.  * Bankruptcv,*  says  Professor  Bell,  'does  not  of 
itself  annul  a  lease.  The  tenant,  though  bankrupt,  may  still  continue  in  the 
possession,  provided  he  pay  the  rent  regularly  and  perform  the  other  stipula- 
tions of  the  contract.'  Hence,  where  the  landlord  desires  to  avoid  having  a 
bankrupt  tenant  who  may  prove  unable  to  implement  the  conditions  of  his 
lease,  it  is  customary  to  insert  a  provision  that  the  tenant's  bankruptcy  shall 
void  the  lease.  But  in  the  absence  of  such  a  stipulation  the  lease  remains  good 
and  may  be  taken  up  by  the  bankrupt  tenant's  trustee  as  an  asset  in  the 
aeanestration,  or  if  he  declines  to  take  it  up,  the  bankrupt  may  take  it  up 
ana  carry  it  on  if  he  can.  If  he  proves  unable  to  carry  it  on,  ti^en  the  lancT- 
loid  can  sequestrate  ;  and  if  the  plemshing  be  inadeauate  as  a  security  for 
the  rent,  he  can  obtain  from  the  Court  an  order  on  tne  tenant  to  replenish 
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to  an  adequate  extent,  and  if  the  tenant  fails  to  obey  the  order,  he  may 
have  him  ejected  and  may  relet  the  place,  holdinc  the  ejected  tenant  bound 
for  any  shortcoming  in  the  rent    But  unless  the  oankrunt  tenant  agrees  to 
carry  on  the  lease  after  his  sequestration  his  personal  Uabuity  ceases,  and  the 
remedy  of  the  landlord  is  against  his  sequestrated  estates.    Now,  how  stands 
the  case  here  1    At  Whitsunday  1880  the  defender  entered  on  the  first  year 
of  his  lease,  and  during  that  year  his  bankruptcy  occurred.    The  rent  for  the 
year  was  £92,  lOs.    It  matters  not  whether  the  rent  was  payable  half-yearly, 
quarterly,  monthly,  weekly,  or  daQy,  the  rights  and  duties  of  parties  were  the 
same.    The  let  was  by  the  year.    The  trustee  refused  to  take  up  the  lease. 
For  th^t  year,  therefore,  the  tenant,  if  not  ejected  for  failure  to  plenish  in 
security  oi  the  rent,  was  entitled  to  occupy ;  and  the  landlord's  rights  as  regards 
it  consisted  in  the  right  to  sequestrate  and  sell  the  hypothec,  and  rank  in  the 
sequestration  for  any  deficiency  between  the  net  produce  of  the  sale  and  the 
amount  of  the  rent    If  the  tenant  refused  to  continue  the  tenancy  and  jMiy 
the  rent  for  the  remaining  nine  years  of  his  lease,  the  landlord  could  claim 
in  the  sequestration  damages  for  the  tenant's  breach  of  contract    Correctly 
speaking,  his  claim  for  the  deficiency  in  the  first  year's  rent  is  a  claim  for 
damages  also,  of  which  the  deficiency  is  necessarily  the  measure,  seeing  that 
the  subjects  cannot  be  let  to  any  one  else.    But  for  the  subsequent  years  of 
the  broken  lease  the  measure  of  the  damages  is  the  probable  loss  the  landlord 
will  sufler  between  the  old  and  the  new  rent    The  mere  fact  that  the  defender 
remained  in  the  premises  during  the  year  of  his  lease  in  which  the  bankruptcy 
occurred  is  thus  nothing  against  him.    In  November  1880  he  paid  his  rent  in 
full  to  avoid  the  landlord's  sequestration,  and  the  receipt  bears  expresslj  to  be 
for  the  Martinmas  rent     In  doing  this  the  defender  may  have  acted  wisely  or 
unwisely,  but  I  cannot  go  back  on  it    At  Whitsunday  1881  he  had  to  pay  his 
rent  in  full,  or  else  give  up  the  hypothec,  and  let  the  pursuers  rank  in  the 
sequestration  for  the  deficiency  of  the  rent    He  says  the  value  of  the  hypothec 
was  about  £20,    I  am  not  quite  satisfied  in  rejgard  to  this;  and,  strictly 
speakixig,  he  having  removed  the  hypothec  after  his  sequestration  is  liable  to 
tue  full  extent  of  the  rent,  for  the  payment  of  which  it  was  the  pursuers' 
security.    But  as  I  am  holding  the  defender  strictly  to  his  bargain  in  the 
matter  of  the  Martinmas  1880  rent,  I  am  more  disposed  to  take  an  indulgent 
view  in  regard  to  the  value  of  the  hypothec    The  pursuers  wish  decree  for  the 
rent  due  at  Martinmas  1881.    Now  this  is  a  claim  they  are  not  entitled  to 
make  unless  they  show  that  the  defender,  after  his  sequestration,  took  up  the 
lease.    His  payment  in  full  of  the  Martinmas  1880  rent  after  reinvestiture  in 
liis  estates  lavours  their  contention  that  he  did ;  for  his  statement  that  he 
paid  it  to  save  the  sale  of  his  effects  must  be  taken  very  guardedly,  seeing  he 
siiys  they  were  only  worth  jg20.     In  Robertson  v.  Frcuer  (7th  January  1881) 
the  Court  of  Session  rejected  the  idea  of  an  obligation  having  been  created  by 
implication  a^inst  an  undischarged  bankrupt  by  his  remaining  in  occupation 
till  the  end  ot  the  year  in  which  he  was  sequestrated  of  the  house  tenanted  by 
him.    Here  the  defender  was  discharged  and  reinvested  in  his  estates.    Still, 
in  the  li^ht  of  what  I  have  already  said,  this  would  not  of  necessity  Ix^t  the 
implication  that  he  adopted  the  lease.    Our  law  is  familiar  with  the  vahdation 
of  imperfect  obligations,  as,  e.g,  by  a  widow  or  a  major,  of  obligations  contracted 
during  marriage  or  minority.    They  are  not,  indeed,  entirely  analo^us  to  the 
present  case  ;  but  even  in  them  the  proof  of  adoption  or  homologation  must  be 
tolerably  distinct.     It  appears  to  me  on  the  whole  that  the  evidence  adduced 
by  the  pursuers  is  insuincient  to  establish  that  the  defender  took  up  the  lease 
after  his  sequestration.  j.  M.  L." 

Act. — Alexander. Alt, — Downie. 
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SHERIFF  COURT  OF  STIRLINGSHIRE. 
Sheriffs  Gloag  and  Buntine. 

JAMES  GREER  i;.  STIRLINGSHIRE  ROAD  TRUSTEES. 

This  was  an  action  at  the  instance  of  James  Greer,  mason,  Woodlands, 
Milngayie,  against  the  County  Road  Trustees  of  Stirling,  concluding  for  the 
sum  of  £200  as  damaffes  in  respect  of  the  death  of  his  son,  aged  aoout  two 
.  years,  who  fell  over  the  embankment  or  retaining  wall  of  the  road  leading 
through  the  buigh  of  Milngavie  into  the  Tannoch  or  Barloch  Bum,  and  was 
drowned  in  consequence  of  there  being  no  parapet  wall  or  proper  fence  or 
other  erection.  The  defenders  denied  liability,  and  pled  ( 1)  that  the  death  of  the 
child  was  not  caused  by  their  fault ;  (2)  that  it  was  caused  through  the  fault  or 
negligence  of  the  pursuer  or  others  for  whom  he  is  responsible ;  and  (3),  or  at 
least  that  the  pursuer's  fault  or  negligence  materially  contributed  thereto. 

After  proof  was  led  Sheriff-Substitute  Buntine  pronounced  the  following 
interlocutor ; — 

"  Siirlingy  3n2  January  1882. — Having  heard  parties'  procurators  on  the  proof 
and  whole  process  and  made  avizandum,  Finds  in  fact  (1)  that  on  7th  July, 
1881,  a  son  of  the  pursuer,  aged  twenty-two  months,  was  found  drowned  in 
the  conduit  which  rims  under  the  road  libelled ;  (2)  that  the  child  had  been 
in  charge  of  his  sister,  aged  three  years,  who  was  not  examined  as  a  witness, 
and  that  it  is  not  proved  in  what  manner  the  child  fell  into  the  Barloch  Bum 
which  flows  through  said  conduit ;  (3)  that  the  embankment  of  the  highway 
at  the  place  where  the  child  was  drowned  was  sufficiently  fenced  :  Therefore 
assoilzies  the  defenders :  Finds  them  entitled  to  expenses  of  process,  allows 
au  account  thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the 
Auditor  of  Court  to  tax  and  report ;  and  decerns.  J.  R.  Buntine. 

'^Note, — It  appears  that  the  Woodlands  Road  just  as  it  enters  Milngavie 
passes  over  the  Barloch  Bum.  The  retaining  wall  of  the  road  at  this  point  is 
fenced  by  a  railing  on  both  sides.  This  railing  is  composed  of  about  a  dozen 
upright  posts  about  two  feet  nine  inches  high,  and  the  same  distance  apart, 
with  an  iron  rail  along  the  top.  The  pursuer  alle^  that  his  child  met  his 
death  by  falling  from  this  road  between  the  posts  into  the  bum.  He  main- 
tains that  in  these  circumstances  the  defenaers,  the  Road  Trastees  of  the 
county,  are  liable  to  him  in  damages  by  reason  of  their  failure  properly  to 
discharge  the  statutory  duty  incumbent  upon  them  of  erecting  sufficient 
para^t  walls,  mounds,  or  fences,  or  other  adequate  means  of  security  along 
the  Bides  of  all  bridges,  embankments,  or  other  dangerous  parts  of  the  high- 
ways under  their  management  The  defences  are  threefold :  (1)  that  the  child 
in  point  of  feust  did  not  fall  from  the  road  through  the  fence,  but  tumbled  into 
the  bum  from  the  field  ;  (2)  that  the  pursuer  is  barred  from  making  the 
present  claim  because  the  death  of  his  child  was  caused  by  his  own  fault  or 
negligence  in  allowing  it  to  wander  without  a  proper  guardian,  or  at  least  that 
his  &ult  or  negligence  materiallv  contributed  tnereto  ;  and  (3)  that  this  bridge 
or  embankment  was  sufficiently  fenced.  The  Sheriff-Substitute  does  not 
consider  it  necessary  to  consider  the  two  first  of  these  defences,  because  he  is 
of  opinion,  that  the  third  plea  is  well  founded.  It  is  proved  in  evidence  that 
this  fence  is  of  the  same  character  and  description  as  are  in  use  in  similar  places 
on  all  the  highway  roads  in  Scotland,  and  tnat  it  is  sound  and  in  good  repair 
and  well  suited  to  protect  passengers  or  cattle  passing  along  the  road.  It  is 
true  that  it  was  not  calculated  to  prevent  an  accident  such  as  happened  in  this 
case.  It  is  said  that  children  were  in  the  habit  of  playing  at  this  place,  and 
that  two  children  had  tumbled  into  the  bum  some  years  ago.  and  that  it  is  a 
dangerous  place  for  children.  But  in  the  view  which  the  Sneriff-Substitute 
takes  of  the  duty  of  the  defenders  in  fencing  dangerous  places  and  bridges, 
they  are  not  bound  to  tdce  precautions  to  protect  children  who  may  use  them 
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as  a  playerouncL  They  are  bound  to  consider  the  safety  only  of  passengers  and 
cattle,  and  in  his  opinion  this  bridge  or  embankment  was  fenced  in  a  manner 
to  satisfy  these  conditions.  J.  R.  B." 

The  pntsuer  appealed  to  the  Sheriff,  before  whom  the  case  was  fully  debated^ 
after  which  he  pronounced  the  following  interlocutor  : — 

''  Edinburgh,  29th  March  1882. — The  Sheriff  having  resumed  consideration  of 
the  cause,  Recalls  the  interlocutor  of  the  Sheriff-Substitute  of  3rd  Jannaiy, 
and  finds  (1)  that  on  7th  July  1881  the  pursuer's  son,  a  child  twenty-two  months 
old,  was  found  drowned  in  the  Barloch  Burn,  at  a  place  where  it  passes  by  a 
conduit  under  the  road  leading  from  Milngavie  to  Mugdock,  which  road  is  under 
the  charge  of  the  defenders ;  (2)  that  there  is  a  fence  along  the  side  of  said  road. 


where  it  crosses  said  bum,  which  is  constructed  of  posts  about  three  feet  high, 
and  placed  two  feet  nine  inches  apart,  with  an  iron  rail  at  the  top  ;  (3)  that 
said  child  fell  into  the  bum  from  the  said  road  or  bridge,  the  said  fence  being 


insufficient  to  prevent  it  from  doing  so  ;  (4)  that  the  child  was  not  in  charge 
of  any  one  of  sufficient  age  to  take  care  of  and  protect  it ;  (5)  that  the  pursuer 
or  those  for  whom  he  is  responsible  were  chargeable  with  negligence  in  allow* 
ing  said  child  to  stray  along  said  road  unprotected  :  Finds  in  law,  that  in 
respect  of  said  negligence  he  is  not  entitled  to  recover  damages  from  the 
defenders  on  account  of  the  death  of  the  said  child :  Therefore  of  new 
assoihdes  the  defenders :  Finds  them  entitled  to  expenses,  allows  an  aooonnt 
thereof  to  be  given  in,  and  remits  it  to  the  Auditor  of  Court  to  tax  and  report ; 
and  decerns.  W.  £.  Oloao. 

"  Note. — The  evidence  that  the  child  which  was  drowned  fell  into  the  Barloch 
Bam  from  the  bridge  over  it  is  not  direct  or  complete  or  so  strong  as  not  to 
admit  of  differences  of  opinion  as  to  its  effect.     The  Sheriff  has  studied  it 
carefully  and  cannot  resist  the  conclusion  that  the  probabilities  are  greatly  in 
favour  of  the  accident  having  hap^ned  in  that  way.    All  the  evidence  as  to 
the  occurrence  point  in  that  direction  and  no  other.    It  would,  it  is  thought, 
be  too  strict  to  reject  the  evidence  of  what  the  other  children  said  immediately 
or  shortly  after  the  occurrence.    Their  expressions  and  acts  may,  it  Ib  thoaght, 
be  received  as  res  gestfB^  but  the  Sheriff  cannot  assent  to  the  proposition  stated 
absolutely  that  Road  Tmstees  in  fulfilling  their  statutory  auty  of  fencing  a 
dangerous  part  of  a  road  are  not  bound  to  have  regard  to  the  danger  to  chil- 
dren as  well  as  to  other  people.    He  is  not  aware  of  any  authority  for  such  a 
general  proposition.    The  nature  of  their  duty  must  to  some  extent  depend  on 
tiie  character  of  the  locality  where  the  road  is.    In  the  case  of  a  roea  near  a 
town  or  village  on  which  children  are  apt  to  be  wandering  it  is  certainly  £ar 
ftrom  evident  that  they  would  not  be  bound  to  place  such  a  fence  as  would 
protect  children  from  the  danger.    If  at  a  place  of  danger  there  was  no  fence 
at  all,  and  a  child  should  fall  over  and  be  killed,  it  is  thought  that,  in  the 
seneral  case,  the  Road  Trustees  would  be  liable,  and  a  fence  too  high  and  with 
mtervals  too  wide  between  the  posts  to  prevent  children  falling  through  is  not 
very  much  better  than  no  fence  at  all  as  a  protection  for  children.     In  the 
present  case,  having  r^|;ard  to  the  neighbourhood  of  the  village  of  Milngavie 
and  of  the  houses  near  the  road,  the  Sheriff  is  not  prepared  to  affirm  that  thia 
part  of  the  road  was  sufficiently  fenced.    And  he  is  rather  disposed  to  express 
the  hope  that  the  fence  will  be  so  improved  as  to  prevent  such  lamentable 
accidents  in  future.   But  he  thinks  the  defendos  are  entitled  to  absolvitor  on  tiie 
ground  of  contributory  negligence,  not  of  course  of  the  child,  but  of  those 
naturally  in  charge  of  it.    Clearly  and  admittedly  such  a  ve^  young  child 
should  not  have  been  allowed  to  go  about  unprotected,  and  the  company  of  a 
sister  of  three  yean  old  was  no  protection  at  all    In  the  circumstances  the 
Sheriff  considers  that  it  would  be  unjust  to  find  the  defenders  liable  in 
damages.    Of  the  authorities  which  were  quoted,  the  case  of  Davidmm  v.  ITu 
Monkland  Railway  Company  ^5th  July  1655, 17  D.  1038)  seems  most  in  point, 
and  it  is  thought  to  warrant  the  preceding  interlocutor.  W.  £,  G/' 

'«.— Wilson. iltt.— Welsh. 
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{Continued  from  page  292.) 

From  the  foregoing  rfywmi  of  the  history  of  the  agitation  for  legal 
reform  in  England  it  is  abundantly  clear  that  the  prospects  of 
either  a  Code  or  a  Digest  of  the  whole  English  Law,  or  indeed  of 
any  department  of  it,  becoming  an  accomplished  fact,  are  as  remote 
as  ever.  The  genersd  conclusion  to  be  drawn  from  what  has  been 
attempted  is  that  at  the  present  day  it  is  next  to,  if  not  absolutely 
impossible  to  frame  such  a  Code  on  any  legal  subject  as  shall  be 
free  of  faults  in  the  eyes  of  professional  men,  and  shall  survive 
a  passage  through  .Parliament.  The  only  tangible  result  of  real 
value  is  the  revised  edition  of  the  Statutes  with  table  and  index, 
to  which  reference  has  already  been  made — a  work  the  importance 
of  which  can  hardly  be  over-estimated.  The  single  respect  in 
which  to  the  Scottish  lawyer  it  appears  to  fall  short  is  that  the 
ante-Union  Acts  of  the  Parliaments  of  Scotland  (as  well  as  of 
Ireland)  are  not  included. 

Mach  has  been  made  by  the  advocates  of  codification  of  the  fact 
that  codes  have  been  produced  in  other  countries  in  modern  times. 
We  think  the  analogy  inapplicable  and  utterly  misleading,  and 
that  the  problem  of  codification  in  this  country  is  of  a  totally 
different  character  from  anything  that  has  occurred  elsewhere. 
Foreign  codes  may  all,  as  a  rule,  be  assigned  to  one  or  other  of  two 
classes — ^to  neither  of  which  an  English  Code  would  belong — viz. 
those  which  have  been  the  gradual  outcome  of  generations  and 
centuries  in  countries  where  the  whole  tendency  and  genius  of  the 
iiationhaa  been  towards  codification;  and  those  which  have  been 
imposed  upon  communities  which  either  possessed  no  settled  law 

*  Part  II.  of  Paper  read  to  the  Glasgow  Juridical  Society  by  Archibald 
Cntig,  M.A.,  LL.B.,  Glasgow. 
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at  all,  or  were  sabject  to  hopelessly  conflicting  systems,  a  code 
of  this  latter  class  being  demanded  and  designed  as  a  necessary 
terminus  a  quo.  The  type  of  the  former  class  is  the  French  Code, 
which,  as  Mr.  J.  A.  Dixon  of  Glasgow  has  clearly  brought  out  in 
his  able  address,^  was  no  new-made  production,  such  as  Bentham 
proposed  to  create  for  the  United  States,  but  only  the  last  and  highest 
expression  of  a  process  which  had  been  going  on  for  centuries  of 
French  history.  After  giving  a  lucid  sketch  of  the  legal  history 
of  France  and  tracing  the  influence  of  such  writers  as  Domat, 
D'Aguesseau,  and  Pothier,  Mr.  Dixon  sums  up  the  history  of  the 
French  Code  thus:  "We  are  apt  to  forget  the  slow  gestation  of 
centuries  that  preceded  its  birth — or  rather,  how,  born  necessarily 
immature,  it  returned,  like  the  fabled  marsupial  animals  of 
Australasia,  again  and  again  into  the  womb  to  undergo  a  process 
of  regeneration.  We  are  apt  to  forget  that  it  was  not  made  to 
order,  as  our  Code  must  be,  but  rather  gi'ew^  absorbing  into  itself 
from  century  to  century  every  increment  and  development  of  the 
national  law ;  how  the  Code  was,  as  a  French  author  has  said,  the 
thought  of  all  French  generations  down  through  all  the  ages,  and 
slowly  secreted  and  spun  from  the  entrails  of  the  nation  during 
the  whole  course  of  the  national  existence." 

To  the  second  class  above  described  belong  such  codes  as  the 
Indian  Penal  Code  and  Code  of  Evidence,  the  latter  the  workman- 
ship of  Sir  J.  F.  Stephen.  To  both  of  these  categories,  to  a  certain 
extent,  belongs  a  penal  code  of  old  date  which  has  attracted  much 
notice — viz.  the  Code  of  the  State  of  Louisiana,  prepared  by 
Edward  Livingston,  a  native  of  that  State,  which  became  law  in 
1824  The  introductory  chapters  of  that  work,  which  contain 
much  interesting  discussion  of  the  whole  field  of  Criminal  Law  and 
give  many  curiously  instructive  views  of  the  English  institutions 
of  that  day  from  a  foreign  standpoint,  bring  out  that  besides  the 
English  Common  Law  a  system  of  ancient  Spanish  Law  prevailed 
in  the  State,  and  hence  a  uniform  code  was  a  matter  of  pressing 
necessity. 

To  revert  to  the  Code  Napoleon  (or  Code  Civil),  it  will  be  found 
in  other  respects  besides  its  history  to  be  entirely  unsuited  to 
English  notions.  That  Code  is  declared  to  be  absolute  and  final, 
and,  to  prevent  the  growth  of  judiciary  law,  judges  are  forbidden 
to  give  authority  to  precedents,  and  are  left,  or  rather  bound,  to 
use  their  own  discretion.  It  is  indeed  (as  the  Commissioners  of 
1879  remark)  the  generality  of  their  language,  leaving  so  much 
to  be  supplied  by  the  discretion  of  judges,  which  gives  to  the 
majority  of  foreign  codes  that  fallacious  appearance  of  complete* 
ness  and  brevity  which  creates  so  much  misconception  as  to  what 
may  be  effected  by  a  Code  for  this  country.  The  exclusive  author- 
ity of  the  French  Code  which  we  have  mentioned  has  had  the 
effect  of  producing  a  vast  mass  of  commentary  and  unauthorita- 
^  JoMkmai  of  Juiritpnidenee  for  June  1874. 
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tive  decision  on  mere  questions  of  construction  and  interpretation, 
and  it  is  said  that  although  such  decisions  may  be  quoted  in  the 
French  Courts,  a  judge  may  adopt  or  reject  them  according  to 
pleasure.  A  more  uncertain  and  unsatisfactory  state  of  legal 
administration  could  scarcely  be  imagined.  Such  a  system  would 
be  in  diametrical  opposition  to  the  whole  tone  and  tenor  of  our 
national  lifa  Whether,  therefore,  we  regard  the  Code  Napoleon 
in  its  origin  or  in  its  practical  working,  the  conclusion  is  clear  that 
DO  argument  can  be  drawn  from  it  in  favour  of  an  English  Code.^ 

It  is  indeed  ever  necessary  in  considering  this  subject  to  bear 
in  mind  the  views  urged  by  Savigny.  It  is  well  known  that  in 
the  beginning  of  the  present  century,  after  the  deliverance  of  the 
Geiman  States  from  the  yoke  of  Napoleon,  and  when  patriotic 
schemes  were  being  projected  for  the  union  of  those  States  into  an 
organic  whole,  a  fierce  controversy  was  waged  as  to  the  expediency 
of  introducing  a  uniform  code  for  the  whole  countiy.  The  leaders 
in  this  discussion  were  Thibaut  of  Heidelberg  and  Savigny.  The 
former,  in  his  essay  "  On  the  Necessity  of  a  General  Municipal  Law 
for  Germany,"  urged  the  construction  of  a  body  of  law — "  clear, 
precise,  and  adapted  to  the  -requirements  of  the  time  " — as  one  of 
the  first  conditions  of  a  lasting  union.  In  reply,  Savigny  in  1814 
published  his  work  "  On  the  Vocation  of  our  Age  for  Legislation," 
which,  although  written  for.  a  special  object,  may  be  regarded  as 
containing  all  the  more  important  arguments  before  or  since  urged 
against  codification  in  general.  In  this  tract  Savigny  warmly 
deprecated  t|ie  introduction  of  a  code,  and  urged  the  expediency 
of  reverting  to  that  mixed  system  of  common  and  provincial  law 
which  bad  prevailed  in  the  various  States  before  Napoleon,  using 
iiis  Code  (as  Savigny  says)  as  a  bond  the  more  to  fetter  nations, 
imposed  it  upon  them.  But  whilst  returning  to  this  original  system, 
he  urges  his  countrymen  to  oppose  to  it  a  vivid  creative  energy,  to 
obtain  the  mastery  over  it  by  a  thorough  grounding  in  history,  and 
thus  appropriate  to  themselves  the  whole  intellectual  wealth  of  pre- 
ceding generations.  One  of  the  leading  considerations  pressed  by 
Savigny  against  the  introduction  of  a  code  is  the  historical  one,  to 
the  effect  that  the  law  of  Germany  having  an  organic  connection 
with  the  people,  or,  in  other  words,  being  the  product  of  the  history 
and  whole  life,  temper,  institutions,  customs,  and  religion  of  the 
German  nation,  and  these  influences  having  left  their  impress  not 
only  upon  its  structure,  but  upon  its  minutest  lineaments,  that  law 

^  A  striking  instance  of  the  inexpediency  of  attempting  to  confer  finality 
upon  a  code  may  be  gathered  irom  a  recent  case,  RouiiUon  v.  Bounlknf  1880, 
L.  R.  14  Oh.  Div.  351.  In  this  case  a  French  avocat,  in  Uie  course  of  his 
evidence,  stated  that  there  is  no  objection  in  French  Law  to  any  agreement  in 
restraint  of  trade.  The  explanation  of  this  appears  to  be  that  the  Code  having 
been  framed  at  a  time  when  such  contracts  were  not  thought  of,  and  having 
been  pronounced  final,  no  room  was  left  for  the  growth  of  a  law,  concurrently 
^th  the  growth  of  commerce  and  civilization,  which  should  be  applicable  to 
loch  cases. 
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could  not  but  be  misapprehended  and  could  not  escape  the  loss  of 
many  valuable  elements  and  qualities,  if  it  were  attempted  to  trans- 
late it  into  a  formal  verbal  coda  Similarly,  in  considering  the 
question  of  codification  for  this  country,  we  must  constantly  keep 
in  view  the  special  origin,  growth,  and  circumstances  of  our  law. 
This  is  precisely  what  such  writers  as  Bentham  have  failed  to  do ; 
and  hence  they  have  furnished  us  with  an  ideal  legislation  fit,  it 
may  be,  for  Utopia,  but  not  to  be  adopted  in  a  country  like  England, 
whose  law  is  so  deeply  rooted  in  the  eventful  history  of  the  past 

Let  us  therefore  glance  in  the  first  place  at  the  Common  Law 
of  this  country. 

The  Common  Law  is  the  growth  of  centuries.  Its  principal 
sources  are  judicial  decisions  and  dicta,  the  great  Institutional 
writers,  and  usage  and  custom.  We  have  already  referred  to  the 
enormous  bulk  of  the  Case  Keports  in  which  the  major  part  of  the 
Common  Law  lies  imbedded ;  and  even  in  the  day  of  Blackstone, 
when  that  bulk  was  greatly  less,  twenty  years*  study — viginii 
annoTum  Ittcuiratumes — was  said  to  be  necessary  in  England  to  the 
mastery  of  its  principles.  Those  principles  are  nowhere  stated  in  pre- 
cise verbal  form,  but  must  be  extracted  by  careful  logical  processes 
from  the  special  facts  to  which  they  have  been  applied.  Notwith- 
standing the  heavy  mechanical  labour  requisite  to  educe  the 
Common  Law  in  this  way  from  tracts  of  decisions,  the  absence  of 
strict  form  confers  upon  it  many  valuable  qualities.  It  is  capable 
of  constant  adaptation  to  new  cases  as  they  arise.  The  principle 
is  the  constant  guide,  and  this  is  applicable  whatever  be  the  com- 
plication of  circumstances.  Of  any  new  set  of  circumstances  the 
question  is  asked  whether  it  falls  within  that  principle.  Decisions 
are  referred  to  which  are  interpreted  in  the  light  of  the  facts  on 
which  they  were  founded,  and  not  merely  by  the  words  in  which 
they  were  couched.  The  decision  which  approaches  nearest  to 
the  case  in  question  is  seldom  founded  on  facts  exactly  identical 
Something  may  be  wanting,  something  may  be  superfluous;  but 
from  these  very  variations,  from  the  reasoning  used  or  suggested,  a 
conclusion  is  arrived  at,  beyond,  parallel  to,  or  analogous  with  tiie 
decision  referred  to,  and  so  the  ends  of  justice  are  attained 

Not  only  does  the  absence  of  strict  form  thus  secure  the  elasticity 
and  plasticity  of  the  Common  Law,  but  it  also  permits  its  constant 
growth  in  harmony  with  the  growth  of  civilization.  An  instance 
of  this  may  be  seen  in  the  law  relating  to  fraud,  which  is  in  a  pro- 
cess of  almost  daily  adaptation  to  the  ever-growing  demand  for 
more  perfect  purity  of  intention  and  uprightness  of  aim.  In  truth, 
the  growth  of  law  in  any  one  year  can  never  be  gauged  by  the 
contents  of  the  Statute-Book.  Judge- made  law,  as  it  is  sometimes 
called,  cannot  cease  to  arise.  Unforeseen  wants  and  contingencies 
arising  from  the  infinite  variety  and  the  constant  movement  of 
humait  affairs  are  ever  being  provided  for  by  the  plastic  unwritten 
^aw.    This  process  has  been  described  by  Sir  W.  Erie  in  his  work 
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on  Trades-Unions  thus:  "Life  multiplies,  proximity  increases, 
and  each  man  would  become  a  nuisance  to  his  neighbour  in  respect 
(among  manifold  other  matters)  of  air  and  water,  labour  and  capital, 
production  and  distribution,  if  a  perpetual  process  of  adjustment 
was  not  in  constant  action.  This  adjustment  is  effected  by  the 
principles  of  the  Common  Law.  These  principles  are  applied  first 
in  the  concrete:  gradually  they  grow  into  rules  of  wider  appli- 
cation, and  words  grow  appropriate  for  their  expression,  and  the 
judiciary  men  and  the  legislative  men  adopt  them." 

Again,  the  definitions  of  legal  terminology  are  almost  wholly 
to  be  sought  in  the  Common  Law ;  or  to  speak  more  accurately, 
definitions  are  to  a  large  extent  omitted  from  statutes  and  the 
import  of  terms  is  left  to  be  gathered  from  the  Common  Law. 
This  is  because,  as  we  shall  afterwards  show,  all  general  pro- 
positions of  law  expressed  in  precise  and  final  language  must  in 
many  instances  be  inadequate  and  misleading;  or,  as  an  ancient 
maxim  has  it,  **  Omnia  definitio  in  fare  perictdosa." 

The  Common  Law  is  therefore  in  a  constant  state  of  imperceptible, 
and  it  may  often  be  infinitesimal,  modification,  in  consonance  with 
the  perpetual  movement  in  the  national  habits  and  standards.  Nor 
has  tliis  the  effect  of  rendering  it  fickle  and  arbitrary.  Deeply 
rooted  in  the  traditions  and  life  of  the  people,  and  administered 
by  judges  and  professional  men  themselves  permeated  by  those 
influences,  it  has  no  tendency  in  our  country  to  violent  change. 
Sir  H.  S.  Maine  has  described  how  the  more  progressive  communities 
of  ancient  Greece  disembarrassed  themselves  with  fatal  facility  from 
cumbrous  forms  of  procedure,  and  ceased  to  attach  any  large  value 
to  long-established  rules.  The  consequent  fate  of  their  legal 
systems  was  a  precocious  maturity  and  then  an  untimely  disinte- 
gration. But  no  such  tendency  has  ever  threatened  the  law  of  our 
country. 

Thus  the  Common  Law  is  a  faithful  index  and  reflex  of  the  daily 
growth  and  temperament  of  the  nation ;  and  it  would  be  a  subject 
of  profound  historical  interest  to  trace  one  of  its  long-established 
rules  gradually,  from  faint  beginnings,  expanding  and  gaining 
strength  and  definiteness  through  passing  generations  until  it  has 
arrive!  at  it«  not  yet  final  form.  Mr.  Froude  has  shown  tliat  a 
chronological  series  of  statutes  is  of  inestimable  value  as  an 
authentic  skeleton  of  history.  The  history  of  the  evolution  of  the 
Common  Law  would  be  even  more  valuable,  inasmuch  as  that 
evolution  has  been  deliberate  and  orderly,  whereas  legislative  action 
has  often  been  hasty  and  ill-considered;  and  it  would  bring  to 
light  many  subtle  traits  of  national  life  and  character  which  the 
Statute-Book  has  wholly  passed  over. 

These  considerations  will  serve  to  show  that  whilst  undeniably 
open  to  the  grave  defect  of  inaccessibility,  and  incident  to  many 
risks  from  imperfect  reporting  and  other  causes,  the  Common  is 
vastly  superior  to  the  Statute  Law  in  elasticity  of  application  and 
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capability  of  growth  and  development  It  has  been  compared  to  a 
glacier  which  remains  at  once  elastic  and  solid ;  for  it  is  always 
equal  to  the  demands  upon  it,  yet  never  decides  more  than  exactly 
that  which  needs  decision. 

We  have  said  that  these  qualities  are  due  to  the  absence  of  a 
precise  verbal  form.  Human  language,  from  its  inherent  infirm- 
ities, is  inadequate  to  cover  all  cases  and  exclude  all  doubt 
Language  is  in  a  state  of  perpetual  mutation  corresponding  to  the 
progress  or  decline  of  nations  or  of  particular  classes  in  them.  There 
is  scarcely  a  single  word,  still  less  any  collocation  of  words,  which 
will  convey  precisely  the  same  meaning  to  one  mind  that  it  does 
to  another.  Probably  no  two  lawyers  would  be  found  to  express  a 
legal  principle  in  identical  terms.  It  was  said  of  the  Statute  of 
Frauds,  which  was  framed  by  three  of  the  ablest  lawyers  of  the 
reign  of  Charles  II.,  that  whilst  every  line  of  it  was  worth  a  subsidy, 
yet  so  obscurely  and  inaptly  was  it  expressed  that  the  cost  of  con- 
struing it  had  not  been  less  than  half  a  million.  The  criticisms  of 
the  judges  on  Lord  Cranworth's  Bill,  and  of  the  Lord  Chief-Justice 
on  the  Bill  of  1879,  to  which  we  have  before  referred,  supply 
conclusive  proof,  if  such  were  needed,  of  the  utter  impossibility  in 
the  present  day  of  stating  general  principles  in  language  so  com- 
prehensive and  exact  as  to  include  their  whole  contents  and  exclude 
all  possible  question. 

Moreover,  the  elements  of  a  legal  principle  which  would  thus  be 
inevitably  lost  in  the  process  of  translation  into  the  language  of  a 
statute,  could  not  afterwards  be  gathered  up  and  preserved,  except 
by  a  fresh  growth  of  unwritten  law.  In  extracting  from  a  decided 
case  the  ratio  decidendi  or  principle  involved,  it  is  not  necessary  to 
attend  to  the  precise  words  used  by  the  judge.  Indeed,  such  atten- 
tion would  in  many  cases  defeat  the  very  end  in  view,  inasmuch 
as  the  principle  pervades  the  case  as  a  whole  and  possibly  exists 
nowhere  in  precise  statement  On  the  other  hand,  in  the  case  of  a 
statute,  precision  of  language  having  been  professedly  aimed  at, 
tlie  only  legitimate  object  of  inquiry  is  the  import  attached  by  the 
Legislature  to  the  exact  phraseology  made  use  of:  if  the  phraseology 
be  unequivocal,  it  is  incompetent  to  consider  the  ratio  legis  or  general 
scope  which  the  franiers  of  the  statute  had  in  view  in  casting  its 
particular  provisions.  It  is  only  when  the  terms  are  doubtful  that 
such  scope  and  history  may  be  looked  at. 

If  these  views  be  correct,  it  will  follow  that  the  converaion  into 
Statute  of  a  system  of  Common  Law  like  ours,  instinct  as  it  is  with 
the  very  life  of  the  community  in  which  it  has  gi'own  up  and  is 
still  growing,  would  in  the  present  day  be  attended  by  disastrous 
results.  A  rule  of  law,  as  we  have  sought  to  show,  is  wider  and 
deeper  than  any  possible  expression  of  it  in  language.  Therefore, 
if  it  be  attempted  to  state  such  a  rule  in  a  legal  formula  of  rigorous 
'^'^actness,  such  as  would  be  requisite  in  a  Code,  much  of  its  pregnant 
ificance  will  be  sacrificed,  and  the  flexibility  and  plasticity  of 
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what  is  left  will  largely  disappear.  The  growth  of  the  law  will  be 
arrested :  the  words  of  the  Code  will  be  the  ipsisdma  verba  of  the 
Legislature,  and  the  judge  instead  of  applying  old  principles  to  new 
cases  as  they  arise,  will  be  occupied  with  the  construction  of  precise 
verbal  expressions. 

Sir  J.  F.  Stephen  answers  the  argument  that  codification  would 
deprive  the  Common  Law  of  its  elasticity  by  stating  that  the  only 
plain  meaning  he  has  ever  been  able  to  attach  to  it  is,  that  it  is 
good  that  law  should  be  uncertain,  and  that  the  only  sense  in 
which  this  can  possibly  be  true  is  that  there  are  subjects  on  which 
it  is  desirable  the  judge  should  exercise  a  considerable  degree  of 
discretion,  which  discretion  can  be  conferred  upon  him  by  Act  of 
Parliament  more  completely  than  by  any  rule  of  Common  Law. 
But  this  answer,  plausible  as  it  appears,  fails  to  meet  the  difficulty, 
which  is  simply  this :  that  a  Code  being  enacted,  every  word  of  it 
will  thereby  be  made  the  word  of  Parliament,  and  must  be  received 
and  weighed  as  such.    This  objection  is,  we  think,  insuperabla 

A  further  and  weighty  objection  to  the  embodiment  of  the 
Common  Law  in  a  Code  has  been  frequently  urged,  viz.  that  it  will 
stereotype  the  (it  may  be)  crude  and  imperfect  conceptions  of  the 
passing  day,  and  that  a  Code  would  be  thus  not  a  boon  but  a 
curse  to  posterity.  Space  will  not  permit  of  further  reference  to 
this  objection.  It  forms,  indeed,  the  main  argument  of  Savigny  in 
the  work  above  referred  to :  who,  after  an  exhaustive  examination 
of  the  Codes  then  extant,  the  condition  of  legal  education,  and  the 
then  state  of  juridical  language  in  Germany,  concluded  that  his 
country  had  at  that  time  neither  vocation  nor  aptitude  for  codifica- 
tion. It  is  truly  a  grave  question  whether  any  one  generation  is 
entitled  to  take  upon  itself  thus  to  treat  a  legal  system.  The 
expedient  suggested  to  overcome  this  objection  is  a  periodical 
revision  of  the  Code ;  but  we  shall  afterwards  show  that  such  a 
revision  in  this  country  would,  judging  from  present  circumstances, 
be  practically  impossible. 

Let  us  next  consider  the  Statute  Law.  Did  statutes  form  a 
body  of  law  complete  in  itself,  none  of  the  objections  we  have 
urged  in  the  case  of  the  unwritten  law  could  be  maintained  against 
republishing  the  statutes  in  the  form  of  a  Code.  But,  in  truth,  the 
Statute  Law  of  this  country  is  only  the  supplement  of  the  Common 
Law.  Statutes  are  to  a  large  extent  passed  to  provide  for  cases 
to  which  the  Common  Law  cannot  be  extended.  Further,  there  is 
not  a  statute  which  does  not  presuppose  large  bodies  of  unwritten 
law,  and  as  we  have  already  mentioned,  definitions  of  terms  have 
as  a  rule  to  be  evolved  from  the  Common  Law.  It  is  therefore 
obvious  that  the  statutes  cannot  be  codified  by  themselves ;  and, 
from  what  we  have  said,  neither  can  they  be  absorbed  into  a  Code 
of  the  whole  law,  inasmuch  as  the  factor  with  which  they  would 
have  to  be  combined  is,  in  our  view,  at  present  uncodifiable.  The 
inconveniences  of   the  present  state  of    the  Statute-Book  are. 
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however,  very  serious,  as  the  Acts  relating  to  a  particular  subject 
are  frequently  found  scattered  over  many  volumes.  Moreover, 
the  style  of  many  Acts  is  objectionable.  Prior  to  the  Act  13  and 
14  Vict.  c.  21,  it  was  not  possible  to  introduce  a  full  stop  into  an 
Act  of  Parliament.  Hence  the  sections  of  an  Act  are  often  found 
to  consist  of  a  single  sentence  of  enormous  length,  drawn  up,  not 
with  a  view  to  communicating  information  easily  to  the  reader, 
but  to  preventing  a  person  bent  upon  doing  so  from  wilfully 
misunderstanding  them.  Such  sentences  are  not  unfrequently  of 
thirty,  forty,  or  fifty  lines  in  length. 

Now  that  the  Statute  Law  Committee  has  completed  its  labours, 
and  it  is  possible  to  tell  at  a  glance  what  Acts  or  portions  of  Acts 
are  in  force  on  any  given  subject,  it  should  be  a  matter  of  no 
serious  difiSculty  to  consolidate  such  Acts  or  portions  of  Acts  into 
one  statute,  setting  forth  with  clearness  and  precision  the  effect  of 
the  whole,  and  embodying  the  results  of  decisions  on  questions  of 
construction,  together  with  such  additional  legislation  as  the  wisdom 
of  Parliament  might  deem  advisable.  We  have  already  referred  to 
the  advantages  that  have  followed  the  consolidation  of  the  English 
Criminal  Law  in  the  Acts  of  1861.  Similarly  the  Acts  relating  to 
married  women's  property,  joint-stock  companies,  insurance,  cessio 
bonorum,  and  so  forth,  ought  to  be  consolidated  forthwith.  Sir  J. 
F.  Stephen  has  indicated  in  the  preface  to  his  Criminal  Law  Digest 
various  mechanical  expedients  to  which  he  has  I'esorted  in  order  to 
attain  brevity  and  clearness,  which  are  worthy  of  careful  note.  One 
of  these  consists  in  collecting  together  all  the  offences  which  are 
liable  to  the  same  punishment,  putting  them  under  one  heading, 
and  stating  the  punishment  at  the  outset  In  this  way  he  succeeds 
in  giving  the  point  of  the  sentence  at  once,  and  saves  as  many  (in 
some  cases)  as  nineteen  or  twenty  repetitions  of  a  long  and  weari- 
some formula. 

We  think  we  have  now  said  enough  to  show  that  it  is  impossible 
at  the  present  day,  without  grave  sacrifices  and  inconvenient  results, 
to  frame  a  Code  of  English  Law. 

But  let  us  for  a  moment  assume  that  a  Code  could  be  drafted 
which  should  embrace  either  the  whole  law  or  a  leading  depart- 
ment of  it,  and  be  free  from  the  objections  above  stated.  The  labour 
would,  we  think,  be  entirely  lost  from  the  impossibility  of  carrjring 
the  draft  through  Parliament.  Parliament  would  never  delegate 
its  functions  in  such  a  matter;  and  as  Sir  J.  F.  Stephen  says 
in  the  preface  to  his  Digest  of  Evidence,  it  would  be  as  impossible 
to  get  in  Parliament  a  really  satisfactory  discussion  of  a  Bill 
codifying  the  Law  (of  Evidence)  as  to  get  a  Committee  of  the 
whole  House  to  paint  a  picture. 

In  the  first  place,  a  Code  would  necessarily  involve  a  con- 
siderable amount  of  fresh  legislation,  whether  by  way  of  modi- 
fying existing  law  or  by  filling  up  gaps  ascertained  to  exist 
'••  it,  with  a  view  to  symmetry  and  completeness.     The  latter 
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species  of  legislatdon  is  wholly  alien  to  Britisli  notions.  We 
always  l^islate  ex  tempore.  We  wait  till  a  grievance  is  intoler- 
able and  then  we  apply  ourselves  to  a  remedy  that  does  not  go  beyond 
the  grievance.  In  the  second  place,  the  form  of  the  Bill  would  to 
a  certainty  be  mutilated.  Sir  J.  F.  Stephen  has  propounded  a  neat 
scheme  for  the  safe  conduct  of  such  a.  Bill  through  Parliament ; 
whereby  a  Legal  Committee  should  revise  the  measure  before  it 
was  submitted  to  Parliament ;  and  any  additions  to  or  alterations 
OQ  the  Bill  voted  by  the  House  should  be  remitted  to  such  Com- 
mittee to*  insert  in  the  Bill  in  such  a  way  as  to  preserve  its 
symmetry.  We  can  only  answer  that  such  a  scheme  is  admirable 
on  paper,  but  totally  unworkable.  To  say  nothing  of  the  conflicts 
which  might  not  unfrequently  arise  between  Parliament  and  thQ 
Legal  Committee,  it  is  not  difficult  to  imagine  cases  in  which, 
Quder  misconception,  clauses  would  be  grafted  on  the  Bill  which  it 
would  baffle  the  ingenuity  of  the  most  skilful  Legal  Committee  to 
incorporate  with  any  appearance  of  relevancy.  In  the  third  place, 
many  of  the  topics  contained  in  the  Bill  would  give  rise  to  fierce 
and  bitter  controversy.  Such  are  High  Treason,  Capital  Punish- 
ment, and  Marriage  Law.  The  law  applicable  to  Landed  Property 
would,  in  the  light  of  recent  experience,  consume  at  least  a  whole 
session  of  itself;  whilst  that  relating  to  Succession  would  open  up 
an  infinite  series  of  perplexing  questions,  such  as  Primogeniture, 
Entail,  Duty  on  Heritable  Estate,  and  so  forth.  We  fancy  an 
Attorney-General  who  had  been  bold  enough  to  venture  the  intro- 
duction of  a  Codifying  Bill  on  one  of  these  subjects,  would  think 
thrice  before  repeating  the  experiment,  and  would  conclude  that 
lie  had  better  act  on  the  maxim  *'  Quieta  nan  movereJ'  Lastly,  the 
periodical  revision  of  the  Code,  which  is  advocated  so  as  to  keep  it 
abreast  of  the  times,  would  only  have  the  effect  of  stirring  up  all 
such  questions  anew  on  every  occasion  of  revision — and  would 
therefore  be  equally  impossible  in  practice. 

In  discussing  the  question  we  have  hitherto  made  no  distinction 
between  Civil  and  Criminal  Law.  The  codification  of  the  latter 
would  be  attended,  equally  with  that  of  the  former,  by  the  practical 
Pariiamentary  difficulties  to  which  we  have  drawn  attention,  and 
which  we  re^rd  as  quite  insuperable  at  present.  But  the  theo- 
retical objections  above  urged  do  not  appear  to  apply  so  strongly 
to  the  Criminal  Law  of  to-day.  They  had  much  greater  force  a 
generation  ago.  The  Criminal  Law  is  now  well  settled  and  fixed, 
both  as  to  the  nature  and  the  punishment  of  most  offences.  The 
questions 

"  Incertaxn  si  vocem  det  tuba,  quia  se  parabit  ad  pugnam  ? 
locertam  si  vocem  det  lex,  quia  se  parabit  ad  pareudam  1 " 

have  now  lost  much  of  the  undoubted  force  they  possessed  at  the 
time,  for  example,  when  Livingston  prepared  the  Louisiana  Code. 
Nor  would  any  judge  of  our  day  venture,  we  think,  to  extend  the 
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law  to  what  might  be  regarded  as  a  new  offence.  We  are  of 
opinion,  therefore,  that  whilst  there  is  little  call  for  a  Criminal 
Code,  and  whilst  its  imdoubted  result  would  at  first  be  to  allow 
the  escape  of  offenders  whom  the  Common  Law  would  have 
reached,  yet  that  no  serious  harm  would  now  be  sustained  by  the 
Criminal  Law  itself  in  the  process  of  codification.  If  such  a  Code 
be  again  attempted,  we  are  of  opinion  that  it  ought  to  be  a  Code 
for  the  United  Kingdom.  In  no  branch  of  law  are  the  universal 
and  permanent  elements  more  prominent  than  the  Criminal ;  and 
it  is  certainly  desirable  in  the  public  interest  to  assimilate  the 
Criminal  Law  of  the  three  kingdoms,  or  at  least  of  England  and 
Scotland.  But,  as  already  mentioned,  we  regard  the  difficulty  of 
passing  such  a  Code,  however  perfect  and  desirable,  through 
Parliament,  as  at  present  insurmountable. 

Hitherto  our  criticism  has  been  mainly  destructive.  But  the 
crying  evils  of  the  confusion  and  inaccessibility  of  the  law  remain, 
and  must  ere  long  be  faced  and  met  in  some  way.  What  then  is  to 
be  done  ? 

We  think  a  Digest  of  the  whole  law,  such  as  the  Digest  Com- 
missioners have  recommended,  would  be  free  from  all  the  objections, 
theoretical  and  practical,  to  which  a  Code  is  open.  Dr.  Holland,  in 
his  essays  on  the  Form  of  the  Law,  has  given  a  specimen  of  such 
a  Digest  as  we  think  ought  to  be  executed.  The  subject  chosen  by 
him  is  a  subdivision  of  the  English  Law  of  Easements,  and  like  the 
productions  of  Justinian,  Dr.  Holland  gives  the  ipsissima  verba  of 
the  law  sources — the  statutes,  or  parts  of  statutes,  bearing  upon 
the  subject  appearing  as  separate  enactments,  and  the  Common 
Law  appearing  as  far  as  possible  in  the  shape  of  quotations  from 
jurists  or  decided  cases.  A  prior  step  to  such  a  Digest  would 
necessarily  be  a  consolidation  of  the  statutes  such  as  we  have 
above  suggested. 

A  Digest  executed  in  this  way  by  men  of  the  highest  ability 
would  be  of  extreme  value.  Prepared  on  a  comprehensive  plan,  it 
would  contain  the  whole  law  on  every  separate  topic,  and  would 
thus  be  like  a  well-arranged  storehouse,  to  which  the  lawyer  and 
the  legislator  might  resort  with  the  certainty  of  finding  everything 
in  its  place,  and  no  portion  of  the  law  extant  at  the  date  of  the 
Digest  omitted. 

On  one  point  thrown  out  by  the  Digest  Commissioners  for 
solution,  viz.  as  to  the  nature  of  the  authority  the  Digest  should 
be  declared  to  have  in  the  Courts,  we  are  prepared  to  indicate  a 
decided  opinion.  To  ask  the  opinion  of  Parliament  on  the  matter 
would  at  once  open  the  door  to  many  of  the  practical  difliculties 
we  have  indicated  as  likely  to  attend  a  Code ;  and  as  authority 
could  be  conferred  upon  it  in  no  other  way  than  by  Parliament, 
we  say  that  it  should  rest  soleJy  upon  its  intrinsic  merits.  From 
the  skill  and  time  which  would  be  expended  on  its  preparation, 
it  might  reasonably  be  expected  to  be  a  monument  of  modern 
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industry  and  accuracy;  and  such  would  be  its  value  that  in  no 
long  time  it  would  practically  supersede  the  law  sources  anterior  to 
itself,  and  gain  a  position  of  large  though  inofficial  authority  in  the 
Courts  themselves. 

It  must  never  be  forgotten,  however,  that  the  production  of  a 
Digest  of  the  whole  law  on  the  lines  above  indicated  would  be  a 
work  of  almost  incalculable  labour.  Many  years  would  no  doubt 
be  consumed  in  its  preparation;  and  from  tlie  high  talent  neces- 
sary to  ensure  a  perfect  result,  the  cost  would  be  enormous,  but 
inevitable. 

That  such  a  mcLgnum  opus  will  be  undertaken  at  an  early  date  we 
see  nothing  to  encourage  us  to  hope.  Nothing  of  importance  will 
ever  be  accomplished  until  a  special*  department  of  Government 
with  ample  powers  be  created  for  the  purpose ;  whether  such  a 
department  snould  be  made  permanent  or  not  events  alone  would 
determine. 

Should  such  a  Digest  of  English  Law  be  ever  seriously  proposed, 
it  would  be  the  imperative  duty  of  Scotland  to  press  for  the  simul- 
taneous execution  of  a  Digest  of  Scottish  Law,  so  as  to  preserve  the 
distinctive  excellences  of  our  own  system.  If  this  be  not  done,  the 
opportunity  will  be  lost  for  many  years ;  for  if  independent  arrange- 
ments be  made  for  executing  the  English  work,  and  that  work  be 
once  commenced,  the  answer  to  Scottish  demands  will  in  all  proba- 
bility be  an  advice  to  exercise  patience,  and  wait  the  result  of  the 
English  scheme. 

The  general  results  arrived  at  in  this  paper  may  now  be  summed 
up  in  the  following  propositions : — 

1.  Codification  in  this  country  is  a  special  problem,  differing 
widely  from  that  which  has  occurred  in  any  other  country  ancient 
or  modem ;  and  therefore  the  analogy  of  existing  Codes  is  mislead- 
ing in  the  last  degree. 

2.  The  agitation  for  amendment  of  the  /09771  of  the  law  has  in 
this  country  as  yet  produced  no  practical  result,  excepting  only 
the  invaluable  work,  now  completed,  of  Statute  Law  Eevision.  It 
has,  however,  been  useful  in  bringing  out  clearly  the  peculiar 
conditions  of  the  problem,  and  also  in  incidentally  revealing  many 
serious  defects  in  the  mutter  of  existing  law. 

3.  A  Code  of  Civil  Law,  partial  or  entire,  is,  in  the  present  state 
of  the  law  and  the  country,  alike  undesirable  on  theoretical,  and 
impossible  on  practical  grounds. 

4.  Owing  to  the  greater  rigidity  and  definiteness  of  the  Criminal 
Law,  a  Criminal  Code  is  not  to  the  same  degree  open  to  the  theoreti- 
cal objections  to  a  Civil  Code ;  but  it  is  not  seriously  called  for,  and 
would,  like  the  Civil  Code,  be  impossible  on  practical  grounds. 

5.  The  statutes  on  particular  subjects  should  be  consolidated 
forthwith.  For  this  the  Statute  Law  Eevision  has  fittingly  prepared 
the  way. 

6.  The  statutes  having  been  thus  consolidated,  a  Digest  of  the 
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whole  law,  such  as  the  Digest  Conimissionerd  have  recoiiimended, 
should  be  commenced  and  carried  out  under  State  superinteiideiici*, 
such  Digest  being  conceived  on  a  comprehensive,  scientific  i>1aii, 
and  consisting  of  a  careful  collection  under  appropriate  heads  of 
the  whole  existing  law  on  all  subjects, — the  law  so  collected  bein<; 
stated  as  far  as  possible  in  the  ipsissima  verba  of  the  law  sources ; 
and  such  Digest  having  no  authority  interponed  to  it  by  the  Legis- 
lature^  but  resting  solely  on  its  intrinsic  worth.  A  Digest  thus 
constructed  would,  it  is  submitted,  be  free  from  all  the  objections, 
theoretical  and  practical,  maintainable  against  a  Code. 

7.  In  order  to  preserve  the  distinctive  excellences  of  Scottish 
Law,  a  similar  Digest  of  it  should  be  executed  pari  passu  with  the 
English  work.  The  gradual  assimilation  of  the  law  of  both 
countries  on  the  subjects  on  which  the  need  therefor  most  exists, 
would  probably  be  promoted  by  such  simultaneous  execution  of  the 
two  Digests. 

To  these  conclusions,  then,  a  review  of  the  history  of  the  move- 
ment and  an  examination  of  the  question  on  its  merits  appear 
equally  to  conduct.  We  confess  we  have  reached  them  with 
reluctance.  There  is  a  fascination,  at  first  blush,  in  the  idea  of  a 
small  pocket-volume,  like  the  French  or  Belgian  Code,  containing 
the  whole  law  of  a  country  within  its  covers.  Closer  inspection 
shows  that  such  a  compend  is  in  present  circumstances  neither 
possible  nor  desirable  for  these  realms.  An  English  Code,  entire 
or  partial,  is  to-day  a  mirage,  in  the  pursuit  of  which  much  invalu- 
able enei^  and  untold  expense  will  be  wasted,  with  no  result  but 
disappointment  alike  to  legislator,  lawyer,  and  layman.  The  idea 
of  "  every  man  being  his  own  lawyer,"  whether  under  a  Code  or  a 
Digest,  may  be  dismissed  as  a  specious  phantasy,  founded  in  blind- 
ness to  the  difficulty  of  applying  abstract  rules  to  concrete  facts, 
and  in  ignorance  of  the  inadequacy  to  meet  all  possible  cases,  of  any 
system  of  rules,  however  complete.  But  by  a  Digest  such  as  we 
have  advocated  it  may  not  unreasonably  be  expected  that  the 
knowledge  of  the  law  shall  be  brought,  with  certainty  and  without 
undue  labour,  within  the  reach  of  the  professional  man,  and  with 
that  result  we  may  be  well  content 
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Can  a  man  ever  lawfully  destroy  his  antenuptial  marriage  con- 
tract ?  Can  he  do  so  while  the  wife  is  alive  for  whom  it  makes 
provision  ?  Can  he,  while  his  wife  is  alive,  when  children  of  the 
marriage  in  contemplation  of  which  the  contract  was  executed 
have  come  into  existence  and  taken  right  under  the  contract,  put 
that  contract  into  the  fire  with  the  intention  of  altering  the  rignts 
created  by  it,  and  thereby  alter  these  rights  so  effectually  that  the 
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contract,  though  its  terms  be  clearly  proved  and  its  solemn  execution 
be  matter  of  certainty,  can  never  be  set  up  for  the  purpose  of  re- 
storing the  rights  which  it  created  ?  Or  can  a  man  and  his  wife 
ever  lawAiUy  agree  after  children  of  their  marriage  have  been 
bom,  or  at  least  when  such  children  may  be  bom,  to  tear  up  their 
antenuptial  contract  of  marriage  ?  These  were  some  of  the  ques- 
tions involved  more  or  less  directly  in  the  recent  case  of  Smith  v. 
Ferguson  (31st  May  1882, 19  S.  L.  R  631)  to  which  we  propose  to 
make  reference  in  the  present  short  paper.  We  rather  think  that 
the  answer  to  all  these  questions  which  first  rises  to  a  lawyer's 
lips  is  a  great  and  emphatic  No !  He  remembers  the  unanimity 
vnth.  which  the  institutional  writers  lay  it  down  that  an  ante- 
nuptial contract  of  marriage  is  not  less  onerous  than  any  contract 
that  a  man  can  enter  into.  He  sees  daily  illustrations  of  the  tmth 
— itself  obvious  enough — of  that  doctrine.  He  knows  well,  espe- 
cially if  he  be  a  conveyancer,  how  a  marriage  contract  may  gather 
up  into  itself,  like  a  snowball  rolled  along  snowy  ^und  and  increas- 
ing as  it  rolls,  the  interests  of  numerous  famihes,  how  it  modifies 
the  advances  a  husband  and  father  makes  to  his  children  or  grand- 
children, how  it — so  far  as  reasonable — ^may  compete  with  his 
ordinary  debts  in  his  bankmptcy,  how  verbosely  it  is  narrated  in 
the  narrative  of  his  will,  and  how  important  its  effect  therein,  how 
it  may  itself  act  as  his  will.  In  short,  he  regards  it  as  being 
always  what  it  generally  is,  a  family  settlement  of  the  most  im- 
portant kind,  and  to  the  questions  we  have  just  been  putting  he 
answers  "  No !"  But  let  him  be  slow  to  make  such  a  hasty  and 
categorical  answer.  It  was  decided  nearly  a  hundred  years  ago, 
both  by  the  Court  of  Session  and  the  House  of  Lords,  that  the 
second  question  we  have  put,  at  least,  may  be  answered  in  the 
affirmative  in  some  circumstances,  and  the  recent  case  of  Smith 
V.  Ferguson  decides  that  there  may  be  circumstances  in  which  a 
man  may,  unknown  to  his  wife  and  for  her  benefit,  destroy  the 
antenuptial  contract  which  he  and  she  executed  on  the  eve  of 
marriage,  and  prejudice  thereby  the  rights  of  succession  which 
would  have  belonged  to  his  children  if  the  marriage  contract  had 
continued  to  subsist  That  is,  he  may  in  some  circumstances  by 
such  an  act  give  to  his  widow  the  legal  rights  of  which  she  had 
deprived  herself  by  the  bargain  which  she  made  in  her  ante- 
nuptial contract  of  marriage,  and  thereby,  having  by  his  marriage 
contract  (as  events  have  turned  out)  greatlv  increased  his  power  of 
testamentary  disposition  at  the  expense  of  his  wife's  legal  rights, 
may  part  with  this  advantage  without  the  execution  of  a  testament 
at  all  To  put  the  same  thing  in  other  words,  his  children  find  at 
his  death  that  by  his  marriage  contract  their  &ther  had  bargained 
with  his  wife  to  accept  at  his  death  a  sum  less  than,  as  now  appears, 
she  would  have  been  entitled  to  take,  that  therefore  of  course 
the  succession  which  will  open  to  them  by  his  death  intestate  has 
been  enlarged,  that  he  has  died  intestate,  but  that  by  the  mere  act 
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of  destroying  his  marriage  contract  he  has,  not  less  e£fectually  than 
if  he  had  done  it  by  wUl,  left  away  from  them  the  amount  of  the 
difference  between  the  widow  s  provisions  by  contract  and  her 
provisions  at  law.  Indeed  the  recent  decision  has  done  more 
than  thi&  It  has  decided  that  in  circumstances  in  which  this 
doctrine,  which  seems  at  first  so  strange,  may  lawfully  apply,  the 
absence  of  the  marriage  contract  (if  it  was  kept  withm  the  hus- 
band's power)  will  raise  a  presumption  that  he  did  make  his  will 
in  this  strange  form  by  destroying  the  contract,  thereby  declar- 
ing his  will  to  be  that  his  wife  and  children  should  be  situated 
exactly  as  the  law  would  have  placed  them  if  he  had  died  without 
either  having  executed  a  marriasfe  contract  or  made  his  wilL  And 
unless  the  children  shall  rebut  this  presumption  by  proof  that  the 
marriage  contract  has  disappeared  in  some  way  inconsistent  with  its 
designed  destruction  by  tneir  &.ther,  the  marriage  contract  must 
be  held  to  be  as  if  it  had  never  been. 

What  then  are  the  circumstances  in  which  this  strange  doctrine 
may  be  applied  ?  The  answer  to  this  question  may  best  be  given 
by  a  short  narrative  of  the  facts  in  the  case  of  Smith  v.  Ferguson,  a 
case  in  which  the  judges  of  the  First  Division  have  followed  and, 
as  it  appears  to  us,  somewhat  extended  the  rule  which  was  applied 
in  the  case  of  Donald  v.  Kircaldy  (M.  15,831,  aff.  3  Pat  Ap.  105). 

In  1868  Mr.  W.  B.  Ferguson,  then  a  widower  with  five  daughters, 
was  married  to  Miss  Mary  Louisa  Smith    An  antenuptial  contract 
was  prepared  (and  for  the  purpose  of  the  decision  was  assumed  at 
any  rate  to  have  been  duly  executed)  by  which  the  following  provi- 
sions were  made  for  the  event  of  the  wife's  survivance  of  her  husband. 
The  husband  bound  himself  to  provide  her  in  a  life-rent  of  bis 
household  furniture  and  in  an  annuity  of  £200,  to  be  restricted  to 
£100  in  the  event  of  her  second  marriage.    That  was  alL    There  was 
not  even  security  for  the  annuity  given.    In  return  the  wife  conveyed 
to  her  husband  all  the  property  she  then  possessed  or  might  acquire. 
She  seems  neither  to  have  had  nor  acquired  any.     She  also  bound 
herself  if  necessary  to  aliment  and  educate  out  of  the  annuity  iust 
mentioned  the  children  of  the  marriage,  and  also  the  five  children 
of  her  husband's  previous  marria^.    Further,  in  consideration  of 
the  provisions  made  for  her,  she  discharged  her  legal  rights  agaiost 
her  husband's  estate.    There  was  thus  very  little  value  given  upon 
the  one  side,  and  none  at  all  upon  the  other  except  in  one  very 
important  particular,  the  singular  and  heavy  obligation  which  was 
laid  upon  the  wife  of  supporting  out  of  her  annuity  the  fismiily  of 
her  husband's  first  marriage.    When  looked  at  with  reference  even 
to  his  narrow  means  at  the  date  of  the  marriage,  the  provisions 
made  by  the  husband  in  return  for  this  obligation  and  the  wife's 
renunciation  of  her  legal  rights  were  by  no  means  excessive.    Even 
at  the  date  of  the  marriage  she  could  not  be  considered  to  have 
acquired  any  very  valuable  right    But  in  a  few  years  the  state 
of  the  husband's  i^irs  became  very  different      From  being 
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a  poor  man  he  became  a  man  of  considerable  means,  and  at  his 
death  in  1881  he  left  moveable  estate  to  the  amount  of  £20,000 
and  heritable  estate  to  the  value  of  £5000.  By  his  second  marriage 
he  had  four  daughters,  who  survived  him  along  with  their  mother 
and  the  children  of  the  first  family.  The  widow's  position  at  the 
date  of  the  dissolution  of  the  marriage  was  therefore  this,  that 
instead  of  being  entitled  to  a  valuable  right  of  terce  and  to  her 
legal  right  of  jus  relidce  in  her  husband's  large  moveable  estate, 
she  had  only  right  to  an  annuity  of  £200,  if  the  contract  of 
marriage  to  which  we  have  referred  had  ever  been,  and  was  still, 
an  existing  document  Assuming  its  existence  till  within  a  period 
recently  before  his  death,  her  husband  had  evidently  been  a  large 
gainer  by  it  He  could  have  left  the  whole  of  his  property,  after 
deducting  the  annuity  and  his  children's  le^tim,  as  he  chose.  But 
he  died  intestate,  though  not  long  before  his  death  he  had  spoken 
of  making  a  larger  provision  for  his  wife  than  his  marriage 
contract  gave;  and  the  marriage  contract,  which  he  had  been 
wont  (it  was  believed)  to  keep  in  his  own  possession,  was  nowhere 
to  be  found.  Was  the  effect  of  its  absence  to  be  that  the  widow 
was  to  have  her  legal  rights  instead  of  her  conventional  provisions  ? 
To  avoid  this  result  the  tutor  and  curator  for  the  minor  children 
of  the  deceased,  together  with  the  children  who  had  reached 
majority,  raised  against  the  widow  an  action  of  proving  the  tenor 
of  the  lost  contract  Her  defence  was  twofold.  She  maintained 
that  in  point  of  fact  it  had  never  been  executed.  She  also  main- 
tained in  point  of  law  that  assuming  it  to  have  ever  been  executed, 
it  was  not  enough  for  the  pursuer  merely  to  allege  its  disappearance. 
Since  it  had  disappeared  the  legal  inference  was  that  her  husband 
had  destroyed  it  m  order  to  release  her  from  a  position  which  might 
have  been  fair  at  the  time  of  his  marriage,  but  was  hard  and  unequal 
at  the  time  of  his  death.  "  He  might  have  done  this  by  will,"  she 
pleaded ;  "  must  he  not  be  held  to  have  done  it  by  the  simple  course 
of  destroying  the  document  which  had  come  to  be  all  in  his  interest 
and  all  against  hers  ? "  With  regard  to  the  first  of  these  grounds 
of  defence  it  is  unnecessary  to  say  almost  anything,  since  the  whole 
legal  interest  of  the  case  turns  on  the  second.  It  may  only  be 
remarked  that  on  the  question  of  &ct  whether  this  contract,  which 
was  said  to  have  been  executed  only  fourteen  years  ago,  was  really 
executed  at  all,  the  proof  was  amazingly  conflicting,  so  much  so 
that  the  Lord  President  expressed  his  gratification  that  he  did 
not  require  to  base  his  juq^ent  upon  an  opinion  either  that 
it  had  been  executed  or  that  it  had  not  On  the  one  hand,  the 
widow,  whose  evidence  of  the  matter  Lord  Mure  believed,  positively 
declared  that  she  had  never  signed  a  marriage  contract  at  all  (and 
it  was  certainly  a  matter  which  the  lady  could  hardly  have  for- 
gotten if  it  had  ever  occurred),  and  she  produced  evidence  which 
made  it  at  least  doubtful  if  she  had  been  in  the  place  in  which 
she  was  said  to  have  signed  it  on  the  day  of  its  alleged  execution. 
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On  the  other  hand,  the  contract  was  certainly  prepared.  It  was  pre- 
pared by  a  man  of  bnsine8&  He  had  died  before  the  husband,  but 
his  account  for  its  preparation,  and  also  for  engrossing  it  on  stamped 
paper,  was  produced.  The  draft  was  extant  also  among  his  papers, 
and  his  widow  stated  that  she  distinctly  remembered  comparing  it 
with  him  when  it  was  engrossed,  that  he  had  gone  to  Stonehaven, 
where  it  was  said  to  have  been  signed,  along  with  the  husband  for 
the  express  purpose  of  having  it  executed,  and — most  important 
thing  of  all — tha^  she  had  afterwards  seen  the  completed  deed  with 
the  signatures  of  the  contracting  parties  appended  to  it  Most 
pregnant  proof  of  all,  it  seems  to  us,  was  afforded  by  the  production 
of  a  diary  of  the  man  whose  marriage  contract  it  was  said  to  be, 
which  appeared  to  have  been  regukurly  kept,  and  in  which  was 
entered,  on  a  date  four  days  before  the  marriage,  the  words 
''marriage  contract  signed."  From  this  evidence,  coupled  with 
the  reference  made  by  the  husband  to  what  was  understood  to  be 
a  marriage  contract  not  long  before  his  death,  it  is  not  surprising 
that  Lords  Deas  and  Shana  concluded  that  die  execution  of  the 
document  was  proved.  It  must  be  said  of  the  proof,  in  words 
by  which  Mr.  Justice  Kay  and  Mr.  Punch  have  between  them 
made  a  recent  conflict  of  testimony  and  recollection  between  a 
noble  plaintiff  and  a  Serene  Defendant  notable,  that  the  evidence 
was  "  wanting  in  precision."  The  evidence  affords  a  striking  proof 
not,  we  think,  of  wilful  untruthfulness,  but  of  the  manner  in  which 
respectable  people  on  the  one  side  or  the  other  must  have  per- 
suacied  themselves  of  the  truth  of  what  they  wished  to  believe. 

The  other  ground  of  defence,  which  in  the  end  the  majority  of  the 
Court  sustained,  was  founded  partly  on  the  authority  of  the  case  of 
Donald  v.  Kircaldy  already  cited,  the  Session  papers  in  which  will 
be  found  to  contain  an  elaborate  argument  by  some  of  the  greatest 
counsel  of  their  day.  James  Donald  married  Anne  Kircaldy  in  1774. 
An  antenuptial  contract  was  executed.  The  bride's  fortune  was 
£200,  and  the  husband  undertook  to  give  at  his  death  a  jointure  of 
£50  per  annum  and  a  share  of  furniture.  A  provision  was  stipulated 
for  issue,  if  any,  of  the  marriage,  and  their  rights  and  the  widow's 
were  expressly  excluded.  The  husband  kept  one  duplicate  of  the 
contract,  the  wife's  &ther  another.  As  years  went  on  the  hus- 
band's means  increased  until  at  his  death  in  1785  he  was  pos- 
sessed of  £2000  in  heritage  and  £5000  of  moveable  property.  No 
children  had  been  bom  oi  the  marriage.  After  Mr.  DoneJd's  death 
his  duplicate  of  the  contract  was  not  found,  and  an  attempt  to 
show  that  the  widow  or  her  father  destroyed  it  immediately  before 
or  after  his  decease  failed.  The  widow's  father  had  no  longer  his 
duplicate  to  produce,  and  he  explained  that  he  had  destroyed  it  at 
the  husband's  wish,  for  the  object,  it  was  understood,  of  increasing 
the  widow's  provisions.  There  was  other  evidence  of  Mr.  Donald's 
desire  to  provide  better  for  his  wife  than  he  had  done  in  his 
marriage  contract    In  these  circumstances  the  heir-at-law  tried 


A  RECENT  CA8E  OF  PROVING  THE  TENOR.        353 

to  prove  the  tenor  of  the  lost  contract,  and  the  widow  defended  the 
action,  pleading  just  as  Mr.  Ferguson's  widow  did  in  the  recent 
case,  that  the  nerson  who  wished  to  set  up  to  the  prejudice  of  the 
widow  such  a  aeed  as  the  contract  of  1774  must  prove  a  special 
casus  amissionis,  i,e,  must  make  it  clear  that  the  deed  perished  by 
accident  or  in  some  other  way  inconsistent  with  the  mtention  of 
Mr.  Donald.  The  heir,  on  the  other  hand,  maintained  that  the 
class  of  cases  which  required  a  special  castis  amissionis  is  the 
class,  such  as  bonds  or  bills,  which  do  not  require  other  deeds  of 
renunciation  to  discharge  them,  that  class  in  which  discharge  by 
mere  cancellation  is  so  usual  that  a  prudent  man  does  not  generally 
require  a  deed  of  discharge ;  while  deeds  of  a  permanent  nature 
wmch  are  not  in  use  to  be  so  discharged,  and  particularly  a  marriage 
contract,  *'  which  is  perhaps  of  all  transactions  of  human  life  the 
most  solemn,  the  most  important,  and  the  least  possible  to  be 
defeated,"  require  it  only  to  be  stated  that  they  have  gone  amissinc^ 
in  order  to  entitle  a  person  having  an  interest  to  set  up  the  deed 
to  pursue  a  proving  of  the  tenor.  The  test,  according  to  this 
argument,  was,  Is  it  ordinary  or  safe  to  tnr  to  undo  a  contract  of 
marriage,  and  even  if  it  is  so,  is  this  shorthand  method  of  cancel- 
lation the  way  in  which  anybody  might  be  expected  to  try  to 
doit? 

In  Danald^s  case  the  widow  prevailed.  The  House  of  Lords  as 
well  as  the  Court  of  Session  held  that  the  marriage  contract  from 
which  the  relative  interests  of  the  spouse  had  as  it  were  drifted 
away,  had  become  before  Uxe  husband's  death  something  like  an 
obligation  in  his  favour.  It  was  no  lon^  an  obligation  in  which 
he  was  debtor  to  his  wife  to  leave  her  m  a  position  suited  to  his 
mean&  It  was  rather  an  obligation  in  whidi  he  was  creditor,  by 
holding  his  wife  to  which  he  was  free  to  bequeath  his  whole 
fortune  as  he  willed,  with  the  exception  of  a  paltry  annuity.  The 
judges  held,  therefore,  that  when  it  was  provcKl  that  he  haa  in  his 
mind  to  get  rid  of  this  unsuitable  contract,  and  to  give  his  widow 
better  provision,  and  seemed  to  have  actually  intended  to  do  so 
by  the  destruction  of  the  contract  itself  rather  than,  as  he  could  so 
easily  and  naturally  have  done,  by  a  will  in  his  wife's  favour,  the 
absence  of  the  contract  in  a  maimer  consistent  with  his  expressed 
wish  to  destroy  it,  must  be  held  to  import  that  it  was  really 
destroyed,  and  that  its  destruction  was  an  act  which,  on  the  prin- 
ciple that  a  creditor  in  a  mere  personal  bond  may  free  his  debtor 
by  destroying  the  obligation,  ne  was  entitled  to  do.  Decree  of 
proving  the  tenor  was  therefore  refused,  because  the  Court  would 
not  set  up  the  obligation  which  the  creditor  was  held  to  have 
passed  from  and  destroyed. 

In  the  case  of  Smith  v.  Ferguson  also  the  widow  prevailed,  and 

the  principle  of  Donald! s  case  was  carried  further.    It  will  have 

been  observed  that  the  fisu^  were  different  from  those  of  DonuMs 

case  in  two  very  important  reqiects.     In  the  first  place»  there 
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were  at  the  date  of  Mr.  Femison's  death  children  in  existence, 
for  the  benefit  of  some  of  Whom  stipulations  were  made  in  the 
contract  of  marriage,  while  others  had  sprung  from  a  marriage 
entered  into  on  the  faith  of  it  The  first  &mily  had  made  for 
them  under  it  all  the  provisions  their  father  could  give  them  at 
the  date  of  it,  their  legal  rights  remaining  of  course  unchanged. 
In  the  second  place,  in  the  case  of  Smith,  unlike  that  of  Donald, 
the  evidence  did  not  point  in  the  least  degree  to  a  wilful  destruc- 
tion of  the  marriage  contract  by  the  husband.  His  position 
relatively  to  his  marria^  contract  was  indeed  just  like  that  of  Mr. 
Donald.  He  knew,  ana  indeed  expressed  himself  as  knowing,  that 
the  provision  in  his  marriage  contract  was  utterly  unsuited  to  his 
altered  circumstances,  that  as  between  him  and  his  wife  it  was  a 

E revision  in  his  interest  and  against  hers.  But  from  nothing  that 
e  did  or  said  did  it  appear  that  the  idea  of  cancelling  the  effect 
of  the  contract  by  destruction  of  it  ever  crossed  his  mind.  On  the 
contrary,  the  evidence  rather  pointed  to  his  intention  to  remedy 
its  effects  by  making  a  will.  Now  a  will  he  never  made.  He  but 
talked  of  making  a  settlement,  as  men  often  do  talk  and  yet  never 
make  one.  The  case  is  therefore  a  far  sharper  and  stronger 
instance  than  that  of  Donald  of  the  rule  of  law,  that  where  an 
obligation  ordinarily  bilateral  and  even  of  the  nature  of  a  most 
solemn  contract  has  become  from  emer^^g  circumstances  of  a 
character  practically  unilateral,  and  the  document  expressing  it 
goes  amissmg  in  the  hands  of  the  party  on  whom  the  benefit  is 
conferred,  the  presumption  is  that  he  has  destroyed  it  on  purpose, 
and  a  mere  averment  that  it  is  lost  or  amissine  will  not  entitle  any 
one  having  an  interest  to  set  it  up,  to  be  allowed  a  proof  of  its 
terms.  A  special  easm  amissionis,  such  as  destruction  by  accident 
or  by  the  act  of  another  than  the  person  having  right  to  destroy  it, 
must  be  averred. 

Lord  Deas  dissented  from  the  decision,  holding  that  the  case 
was  distinguished  from  that  of  Donald  by  the  existence  of  children 
for  whom  provision  was  made  by  the  contract,  and  that  the  answer 
was  insufficient  that  the  children  would  one  and  all  receive  their 
le^  rights.    It  seems  to  us  that  there  is  much  force  in  his  Lord- 
ship's view.    Mr.  Ferguson  died  intestate,  and  his  children  as  his 
next  of  kin  were  according  to  ordinary  rules  entitled  to  benefit  by 
that  fact    He  had  at  the  time  of  his  marriage  stipulated  for  free- 
dom for  a  fixed  price  from  an  obligation  which  attached  to  his 
estate,  and  had  so  declared  that  the  division  of  the  remainder  at 
the  time  of  his  death  should  be  bipartite,  one-half  le^tim  and  one- 
half  dead's  part    He  never  earned  out  his  intention  of  dealing 
with  the  deaii's  part  by  will,  and  his  children  as  next  of  kin  were 
lEiocording  to  ordinary  rules  entitled  to  take  it    But  the  decision, 
proceeding  on  the  presumption  to  which  we  have  referred,  de- 
clared that  the  mere  absence  of  the  marriage  contract  whkh  he 
intended  to  supersede  and  not  to  destroy  (so  Sur  as  direct  evidence 
apart  from  the  presumptions  of  law  could  show  his  intentions) 
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imported  that  he  had  willed  that  the  division  should  be  according 
to  the  ordinary  legal  rules  of  succession.  As  Lord  Deas  remarked 
with  very  great  force,  there  is  no  evidence  that  this  was  the  par- 
ticular change  which  he  wished  to  make  on  the  previous  arrange- 
ment of  his  afiGedrs,  and  the  interlocutor  of  Court  tnerefore  becomes 
very  like  a  will  made  for  Mr^  Ferguson  in  the  Law  Courts  which 
he  never  made  for  himself,  and  which  may  ver^  well  not  be  the 
will  which  he  had  unfulfilled  intention  of  makmg.  Many  a  man 
has  by  dying  intestate  cruelly  disa{>pointed  hopes  which  he  had 
held  out  to  nis  wife  by  lus  declarations  of  what  he  meant  to  do 
in  lus  will  Lucky  the  wife  who  can  bring  to  her  aid  a  presump- 
tion which  restores  her  without  any  will  at  all  to  the  l^al  rights 
which  she  had  bargained  away. 

The  practical  lesson  to  be  derived  from  this  case  seems  to  be 
that  a  marriage  contract  which  is  not  in  its  own  terms,  or  which 
has  by  the  process  of  events  ceased  to  be,  other  than  a  mere 
obligation  of  the  nature  of  a  personal  bond,  is  to  receive  exactly 
the  treatment  which  the  obli^tion  it  resembles  would  receive, 
and  stands  in  no  peculiar  position  in  virtue  of  its  former  force 
and  effect,  or  of  the  name  it  beans.  That  which  has  ceased  to  be 
bilateral  and  become  practically  unilateral  is  to  be  treated  as  uni- 
lateral, and  that  which  is  really  unilateral  from  the  first  is  not  to 
be  altered  in  its  effect  by  the  circumstance  that  it  is  in  a  bilateral 
form,  or  is  called  a  contract 

Again,  it  will  be  observed  that  the  recent  decision  involves  an 
assumption  of  the  possibility  of  an  agreement  between  a  husband 
and  wife  that  the  wife  shall  renounce  provisions  made  for  her  by 
her  contract  of  marriage,  and  accept  in  place  of  them  either  diffe- 
rent provisions  or  her  legal  rights.  Obviously  this  could  not  be 
done  to  the  effect  of  altering  to  the  prejudice  of  children  a  con- 
tract in  which  they  had  a  jus  qtumtvm,  but  in  a  case  where  the 
children  of  the  marriage  are  left  by  the  contract  to  their  legal 
rights,  it  seems  clear  that  the  husband  and  wife  may  agree  to  alter 
by  destruction  of  the  contract  the  rights  of  the  wife,  subject  always 
to  the  law  relating  to  donation  irUer  vimm  et  vaorem.  This  seems 
indeed  to  follow  from  a  decision  that  the  widow  is  entitled,  if  her 
interest  is  thereby  advanced,  to  acquiesce  in  the  destruction  of  the 
marriage  contract  by  the  husband,  and  to  maintain  that  he  was 
entitled  to  destroy  it 

With  these  observations  we  leave  the  consideration  of  the  case 
of  Smith  V.  Ferguson.  The  principle  of  it,  that  a  deed,  whatever  it 
be  called,  is  to  be  dealt  with  accoi^ing  to  its  real  nature  and  effect, 
is  certainly  neither  new  nor  unfamili^,  but  the  case  itself  was  one 
so  interesting  and  so  singular  that  we  have  thought  it  worthy  of  a 
brief  reference.  When  once  it  is  conceded  that  a  marriiufe  con- 
tract which  is  entirely  for  the  benefit  of  one  party»  and  thus  re- 
sembles a  bond  more  thao).  a  contract,  may  be  treated  as  a  unilateral 
obUgation,  and  that  the  particular  contract  under  consideration  was 
of  that  character,  die  conclusion  arrived  at  by  the  majority  of  th^ 
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Court  seems  irresistible.  We  cannot  but  feel,  however,  that  any 
one  who  reads  attentively  the  report  of  the  case  must^  have  a 
suspicion  that  a  le^  presumption  has  in  this  instance  triumphed 
over  the  probabilities  suggested  by  the  evidence. 


PARLIAMENTARY  OATHS  IN  FOREIGN  COUNTRIES. 

The  subject  of  Parliamentary  oaths  and  affirmations  recently 
occupied  the  attention  of  the  House  of  Commons  and  of  the 
country  to  such  an  extent  that  a  reader  may  be  apt  to  say,  '*  What 
is  the  use  of  bringing  up  that  subject  again  ?  everybody  is  heartily 
sick  of  it"    It  would  be  more  correct  to  say  that  everybody  was 
heartily  sick  of  the  particular  case  and  the  not  too  particular  man. 
The  subject  itself  has  not  passed  beyond  the  pale  of  inquiry  and 
discussion,  as  is  evidenced  by  the  circumstance  that  a  Bill  intended 
to  make  certain  important  alterations  upon  the  law  as  to  Parlia- 
mentary oaths,  introduced  by  no  less  an  authority  in  such  matters 
than  the  Duke  of  Argyll,  is  at  present  before  the  House  of  Lords.^ 
It  may  therefore  be  not  inopportune  to  inform  our  readers  what 
are  the  regulations  as  to  oaths  and  affirmations  in  force  in  legisla- 
tive assemblies  on  the  Continent  and  in  America^  and  besides,  as 
it  appears  to  us,  the  subject  has  an  interest  of  its  own.    Lord 
Oranville,  the  Foreign  Secretary,  addressed  a  circular  despatch  to 
her  Majesty's  representatives  abroad,  requesting  them  to  furnish 
him  with  reports  upon  "ike  political  oatb^  or  affirmations  re(]^uired 
from  the  members  of  legislative  assemblies"  in  the  oountnes  to 
which  they  were  accredited ;  and  it  is  from  a  Parliamentary  paper 
containing  the  reports  sent  in  answer  to  this  request  that  we  draw 
oor  informatioiL 

One  of  these  reports,  that  from  Montenegro,  is  amusing.  It  is 
of  the  "  snakes  in  Iceland  "  order.  Mr.  Kirby  Green,  her  Majestv's 
representative  in  that  troublesome  little  State,  writes,  "  I  have  the 
honour  to  reply  that  the  principality  of  Montenegro  is  not  endowed 
with  a  legislative  assembly."  It  is  a  wonder  that  a  report  was  not 
required  of  the  oaths  and  affirmations  required  of  members  of  the 

^  The  Bill  provides  that  « every  member  of  the  Hoiue  of  Lords  who  ma/ 
intimate  in  writing  to  the  officer  who  may  be  charged  by  that  Hoiue  with  the 
duty  of  administering  the  oath  required  by  law,  and  every  member  of  the 
House  of  Commons  who  may  intimate  in  writing  to  the  Speaker,  Uiat  he  has 
a  conscientious  objection  to  the  form  of  the  oath  required  ov  law,  or  that  tbe 
taking  of  an  oath  would  have  no  binding  effect  on  his  conscience,  may  instead 
of  takmg  and  subscribing  the  said  oadi,  make  a  solemn  afitouition  in  the  foim 
of  the  said  oath,  substituting  the  words '  solemnly,  sincerely,  and  truly  declare 
and  affirm'  for  the  word  'swear,'  and  omitting  the  words  'so  help  me  Qod,' 
and  the  making  such  affirmation  with  such  sabetitution  as  aforesaid  by  such 
person  shall  have  the  same  effect  as  the  tw^irrpg  and  saba^buig  by  other 
persons  of  the  04th  now  required  by  law," 
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Legislative  Assembly  of  Afghanistan.  The  foreign  knowledgne  of  the 
Foreign  Office  is  evidently  not  without  its  limits.  The  incident  of 
the  Foreign  Secretary  requiring  information  as  to  the  Parliamen- 
tary oaths  and  affirmations  administered  to  members  of  the  Legis- 
lative Assembly  of  Montenegro,  not  knowing  whether  there  was  or 
was  not  a  legislative  assemoly  there,  reminds  one  of  the  story  of 
the  Duke  of  Newcastle,  the  elder  Pelham,  determining  to  send 
troops  to  Annapolis,  not  knowing  where  Annapolis  was.  But  to 
give  the  Duke  lus  due,  he  took  care  to  inquire.  "  Must  send  troo^ 
to  Annapolis ;  by  all  means  send  troops  to  Annapolis.  Where  is 
Annapolis?"  The  Foreign  Secretary,  we  think,  has  a  rieht  to 
comphin  of  the  Foreign  Office  officials  who  did  not  supply  him 
with  the  information  which  they  oufi[ht  to  have  had  in  their  posses- 
sion. It  is  another  illustration  of  the  Scotch  proverb,  "  The  shoe- 
maker's wife  is  aye  ill-shod.'' 

There  are  very  few  countries  in  which  no  oath  or  affirmation  is 
required  from  the  members  of  the  legislative  assemblies.  Neither 
is  required  in  the  German  Empire,  in  France,  Hungary,  Croatia, 
Sweden,  Norway,  Roumania,  ana  (apparently)  Wurtemberg. 

In  Austria  alone  the  form  is  an  affirmation,  not  an  oath,  which 
surprises  one,  considering  that  Austria  is  a  Catholic  State. 

Either  an  oath  or  an  affirmation  at  the  option  of  the  member 
may  be  taken  in  the  Netherlands  and  the  United  States ;  but  one 
or  other,  must  be  taken.  In  Switzerland  an  oath  is  the  form ;  but 
since  1875  a  solemn  promise  may  be  substituted  in  the  case  of 
members  whose  religious  convictions  preclude  them  from  taking 
an  oath  in  the  usual  manner. 

In  most  countries  an  oath  must  be  taken  It  is  imperative,  and 
imperative  in  a  prescribed  form,  in  Italy,  Spain,  Portugal,  Belgium, 
Denmark,  and  Servia,  and  in  the  local  rarliaments  of  the  Gterman 
States,  eg,  Prussia,  Hesse-Darmstadt,  Baden,  Saxony,  Saxe-Coburg 
and  Gotha.    Wurtemberg  seems  the  only  exception. 

But  even  where  it  is  imperative  to  use  the  prescribed  form, 
there  are  differences.  Thus  in  Prussia  it  is  permitted  to  strengthen 
the  oath  by  means  of  any  form  of  confirmation  corresponding  to 
the  member's  creed  In  Italy  it  would  seem  that  the  terms  of  the 
oath  must  be  used  without  either  addition  or  qualification.  In 
Greece  and  Bavaria  the  oath  must  be  taken  in  the  prescribed 
form,  but  liberty  of  modification  is  allowed  in  the  case  of  members 
not  professing  the  Christian  religion.  In  Bavaria,  in  such  a  case, 
the  words  in  the  oath  "  and  His  Holy  Oospel "  are  excised.  In 
Greece,  in  the  case  of  such  persons,  the  oath  is  taken  conformably 
with  the  rites  of  their  own  religion.  There  is  no  case  in  which  a 
member  is  allowed  to  select  any  form  of  oath  at  his  pleasure.  The 
only  instance  on  record,  so  far  as  we  know,  of  an  oath  being  taken 
in  a  form  of  his  own  invention  by  the  person  taking  it,  occurred 
on  Uie  funous  18th  Brumaire,  when  General  Bonaparte,  intrusted 
with  tiie  command  of  all  the  military  forces,  went  before  the  Council 
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of  Ancients  and  took  a  sort  of  oath  of  fidelity  founded ''  but  la  vraie 
liberty''  The  circumstances  of  the  18th  Brumaire  deter  us  from 
regarding  this  as  a  constitutional  precedent 

As  was  to  be  expected,  there  are  great  differences  in  the  differ- 
ent countries  as  to  the  terms  of  the  oath,  as  to  the  obUration 
undertaken,  the  sanction  embodied  in  the  form  of  the  oath,  the 
mode  of  administration,  the  manner  of  taking  the  oath,  and  even 
the  officers  by  whom  the  oath  or  affirmation  is  administered  As 
regards  the  obli^tion  undertaken,  sometimes,  as  in  Denmark  and 
Belgium,  the  obligation  is  simply  fidelity  to  the  Constitution; 
sometimes,  as  in  our  own  country,  simply  of  allegiance  to  the 
sovereim;  sometimes,  as  in  Austria,  ooth;  sometimes,  as  in 
Switzenand,  there  is  added  a  declaration  of  devotion  to  the 
country  or  fatherland;  sometimes,  as  in  Hesse-Darmstadt  and 
other  Qerman  States,  there  is  added  to  the  obli^tion  of  fidelity^  to 
the  Constitution  and  allegiance  to  the  sovereign  an  undertaking 
to  do  all  that  lies  in  the  member's  power  to  promote  the  wel&re 
of  the  people ;  sometimes,  as  in  Switzerland,  an  undertaking  to 
discharge  the  duties  of  a  member  faithfully  and  to  the  best  of 
the  member's  ability;  and  lastly,  in  one  case,  that  of  Portugal, 
there  is  an  obligation  to  maintam  the  Catholic  religion,  which  is 
really  an  oath  of  allegiance  to  the  Church.  As  regards  the  sanc- 
tion, sometimes,  as  in  Belgium,  the  formula  is  simply  ''  I  swear ; " 
usually  there  is  an  express  appeal  to  the  Deity ;  sometimes  there 
is  a  more  minute  reference  to  the  national  creed,  as  in  Denmark, 
where  the  reference  is  to  "  Gkxi  and  His  Holy  Word,"  or  to  "  God 
and  His  Holy  Gospel "  (Bavaria),  or  to  "  the  Consubstantial  and 
Indivisible  Trinitv  "  (Greece).  As  regards  the  manner  of  taking 
the  oath,  usually  the  right  hand  is  held  up  when  the  oath  is  taken ; 
sometimes,  as  in  Hesse-Darmstadt,  the  rieht  hand  is  raised  above 
the  head ;  or  the  right  hand  may  be  placed  upon  the  Book  of  the 
Gosnels  (Portugal),  or  the  oath  may  be  taken,  as  in  the  Nether- 
lanas,  according  to  the  rites  of  the  member's  own  religion ;  or  it 
may  be  taken  by  simply  signing  the  formula  (Denmark).  As 
regards  the  persons  who  administer  the  oath,  usually  it  is  the 
President  of  the  Chamber  who  does  so,  or  it  may  be,  as  in  Italy,  a 
Minister  of  State,  or,  as  in  the  Netherlands,  in  the  case  of  members 
of  the  First  Chamber,  the  sovereign  himself;  or,  as  in  Hesse- 
Darmstadt,  the  sovereign,  unless  he  chooses  to  delegate  the  duty. 

We  shall  now  proceed  to  a  detailed  account  of  the  oaths  or  affir- 
mations and  the  mode  of  their  administration  in  the  various 
countries. 

In  Portugal  the  form  of  the  oath  for  the  House  of  Peers  is  as 
follows :  "  1  swear  on  the  Holy  Gospels  that  I  will  &ithfully 
comply  with  my  duties  as  a  Peer  of  ti^e  realm,  and  mamtain  the 
Catholic  Religion,  as  well  as  the  integrity  of  this  kingdom ;  that  I 
will  observe  we  Constitutional  Charter  of  the  29th  April  1826,  as 
well  as  the  Additional  Act,  and  will  cause  it  to  be  observed  by 
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others  as  far  as  may  lie  in  my  power ;  that  I  will  be  faithfiil  to  the 
King  and  to  my  country,  and  that  I  will  promote  the  general 
welfare  of  the  nation."  The  oath  required  from  members  of  the 
Chamber  of  Deputies  runs  as  follows :  "  I  swear  to  be  inviolably 
iedthful  to  the  Catholic  Apostolic  Soman  Religion,  to  the  King, 
the  nation,  and  to  the  Constitutional  Charter,  and  to  co-operate, 
as  far  as  lies  in  my  power,  in  the  enactment  of  just  and  wise  laws, 
which  may  tend  to  the  prosperity  of  the  people,  to  the  glory  of  the 
King,  and  to  the  splendour  of  the  State."  The  oath  is  taken  in 
this  feshion :  the  member  advances  to  the  table  before  the  Presi- 
dent, places  his  hand  on  the  Book  of  the  Cospels,  and  pronounces 
the  prescribed  worda 

In  Greece,  according  to  the  sixty-fourth  article  of  the  Constitu- 
tional Charts,  the  deputies  to  the  Chamber,  before  entering  upon 
their  duties,  take  in  open  session  an  oath  which  is  in  the  following 
terms:  "I  swear  in  the  name  of  the  Holy  and  Consubstantisu 
and  Indivisible  Trinity  to  be  faithful  to  my  country  and  to  my 
Constitutional  King,  to  obey  the  Constitution  and  the  Laws  of  the 
State,  and  to  fulfil  my  duties  loyally."  This  is  the  oath  required 
of  deputies  professing  the  Christian  faith.  The  article  provides 
that  those  not  of  that  creed  take  the  oath  conformably  with  the 
rites  of  their  own  religion. 

In  Servia,  according  to  the  fifty-second  article  of  the  Constitu- 
tion, all  members  of  Sie  Skuptshtina,  when  they  enter  upon  their 
duties,  take  the  following  oath :  "  I  swear  by  one  God,  and  with 
all  that  is  according  to  the  law  most  sacred  and  in  this  world 
dearest,  that  I  will  &ithfully  preserve  the  Constitution,  and  that  I 
will  have  before  my  eyes  unceasingly  in  my  proposals  and  voting 
the  ^neral  good  of  the  Prince  and  people,  according  to  my  per- 
suasion and  my  knowledge.  And  as  I  fulfil  this,  so  help  me  God 
in  this  and  that  other  world." 

These  three  countries,  Portugal,  Greece,  Servia,  appear  to  be 
those  in  which  the  sanction  is  most  emphatic.  In  contrast  we 
next  take  Belgium,  where  the  sanction  of  the  oath  is  least  emphatic 
and  the  obligation  undertaken  is  least  extensive. 

In  Belgium,  in  the  Senate,  when  an  election  has  been  declared 
valid  by  the  Senate,  the  new  senator  is  brought  into  the  House, 
and  turning  to  the  table  he  repeats  the  following  oath,  which  is 
pronounced  by  the  President :  "  I  swear  to  observe  the  Constitu- 
tion." This  ceremony  over,  the  member  elect  is  admitted  and 
declared  a  senator  by  the  President.  The  taking  of  the  oath  is 
recorded  in  the  minutes  of  the  House.  In  the  Chamber  of  Bepre- 
sentatives  the  President  invites  the  representatives  to  take  the 
oath  required  by  the  Constitution  and  reads  aloud  this  formula: 
"  I  swear  to  observe  the  Constitution."  The  representative  stand- 
ing up,  and  raising  his  right  hand,  repeats  the  words  in  full  or 
simply  says,  "  I  swear  it" 

In  Denmark  the  oath  of  each  member  of  the  Landesthing  or 
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Folkething,  the  two  divisions  of  the  Rigsdagor  National  Assembly, 
as  soon  as  the  validity  of  lus  election  has  been  determined,  is 
taken  by  signing  the  following  formula,  a  copy  of  which  is  presented 
to  the  deputy  by  the  Presi(fent  of  the  assembly :  "  I  hereby  ]»o- 
mise  and  swear  to  maintain  the  Constitution*  So  help  me  God 
and  His  Holy  Word.    The  18     ." 

In  the  Netherlands  the  members  of  both  Chambers  of  the 
States-General  take  two  oaths  or  declarations,  a  preliminaiy  <me 
that  their  election  has  been  pure  so  far  as  they  aie  conceniea,  and 
that  t^ey  will  act  purely  in  their  office ;  the  other  and  main  one,  of 
allegiance  to  the  mndamental  law.  According  to  Article  83  of  die 
Constitution  the  members  of  the  Second  Chamber  upon  their  entry 
on  their  duties  take  an  oath  each  according  to  the  rites  of  his  own 
religion,  or  make  a  promise,  in  the  following  form :  ''  I  swear  (I 
promise)  allegiance  to  the  fundamental  law.  So  help  me  God. 
(I  promise  it)"  This  oath  or  promise  must  be  preceded  by  the 
other  oatii  or  promise  referred  to,  which  is  in  these  terms :  "  I 
swear  (declare)  that  in  order  to  be  appointed  member  of  the 
Second  Chamber  of  the  States-General,  I  have  neither  given  nor 
promised,  and  will  neither  give  nor  promise,  directly  nor  indirectly, 
under  any  pretext  whatever,  any  donation  or  present,  to  anv  person 
either  in  or  out  of  office.  I  swear  (promise)  that  I  will  never 
receive  from  any  one  whomsoever,  under  any  pretext,  directly  nor 
indirectly,  any  donation  or  present,  to  do,  or  to  leave  undone,  anything 
whatever  in  the  exercise  of  my  duties.  So  help  me  God  (I  declare 
and  promise  it)"  The  oaths  are  taken  or  the  declarations  made 
before  the  King,  or  at  a  sitting  of  the  Second  Chamber  before  the 
President,  authorized  to  that  effect  by  the  King.  Article  86  pro- 
vides that  members  of  the  First  Chamber  shall  in  presence  of  the 
King  take  the  oaths  or  make  the  declarations  prescribed  for  the 
members  of  the  Second  Chamber.  The  onlv  difference  is  that  it 
is  always  in  the  presence  of  the  King  that  the  oaths  are  taken  or 
the  declarations  made  of  the  members  of  the  First  Chamber. 

In  Austria,  immediately  after  taking  the  chair,  the  President  in 
both  assemblies  requires  all  new  members  to  promise  "Fidelity 
and  obedience  to  the  Emperor,  observance  of  the  constitutional 
and  all  other  laws,  and  conscientious  discharge  of  their  duties." 
If  the  President  of  the  Upper  House  or  the  temporary  President 
of  the  Lower  House  happen  himself  to  be  a  new  member,  he  must 
make  this  affirmation  before  the  Emperor,  the  former  before  the 
opening  of  the  session,  the  latter  before  taking  the  chair. 

In  Spain  the  oath  of  the  members  of  the  two  legislative 
assemblies,  the  Senate  and  the  Congress,  is  in  the  following  form, 
and  is  taken  in  the  followincr  manner.  One  of  the  secretaries  puts 
these  questions  to  the  member  who  is  about  to  take  his  seat :  ''  Do 
you  swear  to  maintain  the  Constitution  of  the  Kingdom  of  Spain  ? 
jbo  you  swear  fideli^  and  obedience  to  the  legitimate  Kin^  of 
^on  Alfonso  All.  ?    Do  you  swear  to  properly  and  faith- 
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fully  fulfil  the  charge  intrusted  to  you  by  the  nation,  ever  con- 
sidering its  welfiure?"  The  member  kneels,  places  his  hand  on 
the  Qospels,  and  says,  "  I  do."  The  President  replies,  "  Then  may 
God  repay  you ;  but  if  you  fail,  may  He  claim  it  from  you." 

In  Italy  it  is  an  oath  which  is  required  from  senators  and 
deputies,  and  it  is  in  the  following  form :  "  I  swear  to  be  fidthful 
to  the  King,  loyally  to  observe  the  Constitution  and  the  Laws  of  the 
State,  and  to  perform  my  functions  in  the  sole  view  of  the  insepar- 
able welfEire  of  the  King  and  of  the  country."  This  formula  is 
obligatory  and  universal,  and  is  taken  alike  by  Catholics, 
Protestants,  Jews,  or  Atheists.  No  addition  or  qualification  is 
allowed  to  be  made.  A  deputy  of  the  Clerical  party  added  the 
words  ''without  offending  against  the  laws  of  the  Church;"  but 
the  President  of  the  Cheuxmer  would  not  permit  this  addition. 
The  deputy  left  the  Chamber,  returned  to  his  constituency,  was 
re-elected,  and  then  took  the  oath  in  the  re^lar  form.  A  Repub- 
lican deputy  desired  to  make  some  reservations  before  taking  the 
oath,  but  the  President  refusing  to  allow  this,  the  deputy  accepted 
the  usual  formula.  Senators,  bein^  elected  for  life,  take  the  ai)ove 
oath  only  once;  deputies  each  time  they  are  elected  At  the 
opening  of  the  legislative  session  the  Minister  of  Justice  invites  the 
new  senators  to  take  the  oatii.  He  reads  the  words  of  the  oath, 
and  each  senator  on  his  name  being  called  rises,  holds  up  his  right 
hand,  and  says,  '*  I  swear."  In  the  Chamber  of  Deputies  it  is  the 
Minister  of  the  Interior  who  performs  this  duty. 

In  the  two  Imperial  Chambers  of  Germany,  the  Beichstag  or 
Representative  Assembly  and  the  Bundesrath  or  Federal  Council, 
as  we  have  already  stated,  no  oath  or  affirmation  is  required  of  the 
members.  But  in  addition  to  the  Imperial  Parliament  each  State 
of  the  empire  has  its  own  separate  Parliament.  In  these  local 
Parliaments  all  members  must  take  an  oath  of  allegiance  to  their 
respective  sovereigns  and  of  obedience  to  the  constitution  of  their 
respective  States,  except,  it  is  said,  in  the  case  where  the  member 
happens  to  be  in  the  service  of  the  State,  and  consequently  has 
already  taken  the  oath  of  allegiance.^  No  affirmation  of  any  kind 
is  allowed  to  be  substituted  for  the  oath ;  and  if  a  member  refuses 
to  take  the  oath,  he  cannot  under  any  pretext  whatever  be 
admitted  to  the  Chamber  for  which  he  has  been  returned. 

In  Prussia  Article  108  of  the  Constitution  provides  "that  members 
of  both  Chambers  and  all  officials  of  Government  must  take  the 
oath  of  fidelity  to  the  Eong  and  the  Constitution."  The  form  of 
the  oath  and  the  mode  of  administering  it  in  both  Chambers  are 

^  In  the  report  by  the  British  Embassy  at  Berlin  the  statement  that  in 
these  local  Parliaments  oaths  are  taken  is  made  without  qualification.  Bat  in 
the  report  from  Wurtemberg  it  is  stated  that  after  carefully  looking  through 
the  rules  and  regulations  of  both  Chambers  of  the  Wurtembei^  Legislature, 
no  reference  could  be  found  to  any  form  of  oath  or  affirmation  being  in  force 
with  regard  to  members  on  taking  their  seats. 
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as  follows  The  President  reads  aloud  a  list  of  members  not  yet 
sworn  which  he  has  received  from  the  Bureau.  Having  called 
upon  each  of  them  to  answer  to  his  name,  he  requests  them  to 
place  themselves  in  the  centre  of  the  House.  The  members  and 
strangers  present  having  then  been  asked  to  stand  up  during  the 
administration  of  the  oath,  and  the  doors  having  been  closed,  the 
President  addresses  these  words  to  the  meml^rs  to  be  sworn: 
"  Gentlemen,  the  oath  which  you  have  to  take  is  this, '  I  swear 
by  God  the  Almighty  and  Omniscient,  that  I  will  be  £uthful  and 
obedient  to  his  l^ijesty  the  King,  and  will  conscientiously  observe 
the  Constitution'  I  shdl  read  this  formula  out  to  you,  and  you 
will  each  raise  your  right  hand  and  say, '  I  swear  it,  so  help  me  God' 
After  the  word  '  I '  you  will  add  your  Christian  and  surname,  and 
it  is  jpermitted  to  each  of  you  to  strengthen  the  oath  by  means  of 
any  form  of  confirmation  that  may  correspond  to  your  respective 
creeda" 

In  Saxony  the  oath  runs  thus :  "  I  swear  by  Almighty  God  truly 
to  maintain  the  Constitution,  and  always  to  the  best  of  my  belief 
and  conscience  to  consider  the  inseparable  weal  of  the  ^ing  and 
country  in  my  motions  and  votes.'  Members  re-elected  do  not 
take  the  oath;  they  renew  their  obligations  to  the  King  and 
Constitution  by  shaking  the  Ptesidenrs  hand  and  referring  to 
their  former  oath.  As  in  the  other  local  Parliaments  in  Germany, 
no  affirmation  or  other  alternative  formula  is  admissible. 

In  Saxe-Coburg  and  Gotha  the  oath  is  thus :  "  I  swear  as 
Deputy  faithfully  to  maintain  the  Constitution,  and  to  the  best  of 
my  knowledge  ever  conscientiously  to  keep  in  view  the  wel&re  of 
the  Duke  and  of  the  State.  So  help  me  God"  The  oath  is 
taken  by  the  Speaker  or  Chairman  of  the  Legislative  Assembly 
before  a  Ducal  Commissioner,  and  by  the  remaining  members 
before  the  Speaker  or  Chairman. 

In  Hesse-Dann8tadt,according  to  the  thirteenth  article  of  the  Con- 
stitution, the  oath  is  taken  by  newly-elected  members  at  the  opening 
of  the  session  either  before  the  Grand  Duke  himself  or  before  the 
Minister  of  State  acting  as  his  delegate,  and  by  members  elected 
after  the  assembling  of  the  States,  before  the  President  of  their 
respective  Chambers.  It  is  couched  in  these  terms:  "I  swear 
allegiance  to  the  Grand  Duke,  obedience  to  the  Laws,  and  strict 
adherence  to  the  Constitution,  and  I  purpose  in  this  assembly  to 
assist  in  promoting  only  the  wel&re  of  the  people  to  the  best  of 
my  ability  and  according  to  my  own  piersonal  conviction,  and  this  I 
will  do,  so  help  me  God '  The  oath  is  taken  with  the  right  hand 
raised  above  the  head 

In  the  Grand  Duchy  of  Baden,  according  to  Article  69  of  the 
Constitution  of  1818,  the  oath  prescribed  is  in  these  terms:  "I 
swear  to  be  faithM  to  the  Grand  Duke,  to  obey  the  Laws,  to 
observe  and  maintain  the  Constitution  of  the  State,  and  to  deliberate 
in  the  Assembly  of  the  Chambers  solely  for  the  safety  and  wel&re 
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of  the  entire  country  according  to  my  inward  conviction  and 
without  favour  to  States  or  special  classes.  So  help  me  Qod.*'  The 
oath  is  administered  in  this  fashion.  The  Resident  of  the  Council 
of  Ministers,  or  another  Minister  representing  him  ad  hoc,  invites 
the  newly-elected  members  of  either  House  to  take  the  oath,  he 
reads  aloud  the  above  formula,  then  he  names  them  one  ajfter 
the  other.  Each  member  answers  to  his  name  from  his  seat ;  he 
raises  his  right  hand  and  says,  "  I  swear  it."  After  the  oath  has 
been  taken  by  the  members,  the  Minister  declares  the  diet  open. 
If  a  member  enters  the  Chamber  for  the  first  time  after  the  open- 
ing of  the  diet,  it  is  the  President  of  the  Chamber,  not  the  Minister, 
who  administers  the  oath.  Where  the  Minister  who  presides  at 
the  opening  of  the  diet  is  a  member  of  one  of  the  Chambers,  the 
oath  18  administered  to  him  by  the  President  of  the  Chamber  at 
the  following  sitting.  The  life  members  of  the  First  Chamber  of 
course  take  the  oath  only  once,  at  their  first  entry.  The  other 
members  of  the  First  Chamber,  nominated  by  the  Grand  Duke  or 
elected  by  the  corporations  for  a  certain  period,  renew  the  oath 
every  time  they  re-enter  the  Chamber  upon  a  new  nomination  or 
new  election. 

In  Bavaria,  according  to  Article  VII.  section  25,  of  the  Constitu- 
tion, the  oath  taken  by  each  member  of  the  Landtw,  whether  he 
be  a  Senator  (Reichszath)  or  a  member  of  the  Chamber  of  Repre- 
sentatives (Abgeordnete),  is  as  follows :  "  I  swear  to  be  faithful  to 
the  King  and  obedient  to  the  Laws,  to  observe  and  maintain  the 
Constitution  of  the  State,  and  in  the  Assembly  of  the  Estates  to 
advise  only  that  which  is  for  the  general  advanta^  and  wellbeing 
of  the  whole  kingdom,  without  reference  to  particular  grades  or 
classes  of  society,  according  to  my  real  and  sincere  convictions.  So 
help  me  God  and  His  Holy  Gospel."  This  oath  is  read  to  the 
member,  he  raises  his  right  hand,  and  if  he  be  of  the  Christian 
religion,  no  matter  of  what  sect  he  be,  he  repeats  the  words  "  I 
swear."  If  the  member  is  not  of  the  Christian  relirion,  in  reading 
the  oath  the  words  "  and  His  Holy  Gospel "  are  left  out,  and  he 
uses  the  same  form  of  assent,  '*  I  swear."  If  the  words  ''  and  His 
Holy  Gospel "  should  be  read,  the  non-Christian  member  repeats 
the  words  "  I  swear,  so  help  me  God."  Senators,  as  they  hold  their 
seats  for  life,  take  the  oath  only  once.  Of  course  members  of  the 
Chamber  of  Representatives  take  it  each  time  they  are  elected. 

In  Switzerland  the  Federal  Assembly  consists  of  two  sections, 
viz.  the  National^ Council  and  the  Council  of  the  States;  the 
former  being  composed  of  deputies,  135  in  number,  from  the  Swiss 
people;  the  latter  of  deputies,  44  in  number,  from  the  cantons. 
The  two  Chambers  have  equal  powers,  and  conflict  of  jurisdictions 
is  avoided  by  the  two  Houses  arranging  between  themselves  at  the 
commencement  of  each  session  as  to  which  shall  have  the  priority 
in  dealing  with  certain  questiona  The  oath  in  both  Houses  is 
administered  in  these  terms :  '^  In  the  presence  of  Almighty  God  I 
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swear  to  observe  and  maintain  fisdthfuUy  the  Constitution  and  the 
Federal  Laws,  to  protect  the  unity,  honour,  and  independence  of 
the  country  of  Switzerland,  to  defend  the  liberty  and  rights  of 
the  people  and  citizens,  and  finally  to  discharge  scrupulously  the 
duties  which  have  been  intrusted  to  me.  So  help  me  Gk)d."  Each 
member  then  repeats  the  words  "  I  swear  it"  In  1875  an  altera- 
tion was  made,  an  affirmation  being  substituted  for  an  oath  in  the 
case  of  members  whose  convictions  would  not  allow  them  to  take 
an  oath.  In  that  case,  for  the  words  '*  In  the  presence  of  Almighty 
God,  I  swear,"  the  words  "I  solemnly  promise"  are  substituted, 
and  the  final  words  **  So  help  me  God  "  are  omitted.  The  oath  or 
affirmation  is  administered  in  this  way.  It  is  read  aloud  in  the 
Chambers,  the  doors  of  which  are  closed,  by  the  "  Chancelier"  of 
the  Confederation,  and  the  member  says,  "I  swear  it>"  or  "I 
solemnly  promise  it,"  as  the  case  may  be. 

In  the  United  States  there  are  two  oaths  or  affirmations  taken 
by  the  members  of  the  Senate  and  the  House  of  Representatives 
(and  it  may  here  be  remarked  parenthetically  that  the  member 
may  either  swear  or  affirm  at  his  option,  and  if  he  affirms  no 
inquiry  is  made  as  to  his  reason  for  id£rming  instead  of  swearing), 
one  the  orij^al  oath  or  affirmation  prescribe  by  the  Constitution 
of  the  Umted  States,  the  other  introduced  in  consequence  of  the 
Southern  secession.  The  form  and  manner  of  taking  the  oath  or 
affirmation  first  referred  to  is  regulated  by  the  Act  of  June  1, 1789, 
passed  in  execution  of  the  sixth  article  of  the  Constitution.  It  is 
as  follows:  "I,  A.  B.,  do  solemnly  swear  or  affirm  (as  the  case 
may  be)  that  I  will  support  the  Constitution  of  the  United  States.'* 
At  the  first  session  of  Congress  after  a  general  election  this  oath 
or  affirmation  is  administered  to  die  Speinker  hy  anv  one  member 
of  the  House  of  Representatives,  and  by  the  Speaker  to  all  the 
members  present,  and  to  the  members  who  afterwards  appear, 
before  taking  their  seats.  The  procedure  in  the  Senate  is  the  same. 
The  members  of  the  several  State  Legislatures  take  the  same  oatL 
The  form  of  the  other  oath  or  affirmation  is  prescribed  by  the  Act 
of  2nd  July  1862.  It  is  too  long  to  quote,  but  in  substance  it 
is  an  oath  of  allegiance,  containing  a  declaration  that  the  member 
had  never  voluntarily  borne  arms  a^jainst  the  United  States,  nor 
given  aid  or  countenance  to  persons  m  armed  hostility  thereto,  or 
yielded  a  voluntary  support  to  any  pretended  Government  within 
the  States  hostile  thereto,  and  also  an  oath  or  affirmation  of  fidelity 
to  the  United  States.  After  the  collapse  of  the  South  and  the 
reimion  of  the  States,  gradually  Southerners  resumed  their  posi- 
tion in  Congress.  Of  course  such  an  oath  could  not  be  taken  by 
persons  who  had  been  engaged  in  the  rebellion  (as  the  Northern 
party  called  it).  Accordingly  the  Act  of  July  11,  1868,  was 
passed  providing  for  the  case  of  such  persons  from  whom  all 
legal  disabilities  had  been  removed  by  a  vote  of  two-thirds  of 
each  House.    The  form  provided  by  this  Act  is  in  these  terms: 
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''  I,  ,  do  solemnly  that  I  will  support  and 

defend  the  Constitution  of  the  United  States  a^;ainst  all  enemies, 
foreign  and  domestic ;  that  I  will  bear  true  faith  and  allegiance 
to  the  same;  that  I  take  this  obligation  freely  without  mental 
reservation  or  purpose  of  evasion ;  and  that  I  ifnll  well  and  fisdth- 
fully  discharge  the  duties  of  the  office  on  which  I  am  about  to 
enter.    So  help  me  Qod 

"  Sworn  and  subscribed  before  me,  ,  a  in 

and  for  the  ,  this  day  of  A.D.  18    ." 

In  his  "  Essays  on  the  Administrations  of  Great  Britain  from  1783 
to  1830"  (p.  462,  note),  Sir  George  Cornwall  Lewis  has  said,  "It 
may  be  remarked  that  the  attaching  of  importance  to  declaratory 
oaths,  as  a  political  security,  is  an  indication  of  minds  of  a  certain 
stamp  an€  of  a  certain  amount  of  intelligence  which  is  nearly 
infrkllible."  The  innuendo  is  obvious.  If  the  statement  be  correct, 
then  the  majority  of  minds  in  the  United  States  and  in  the 
majority  of  the  countries  of  Europe  are  ''  of  a  certain  stamp  and  of 
a  certain  amount  of  intelligence.'  Nor  can  it  be  said  that  impor- 
tance ma^  not  be  attached  to  such  oaths^because  the  existing  genera- 
tion findmg  them  in  existence,  having  had  them  handed  oown  to 
them  by  preceding  generations,  do  not  trouble  themselves  to  sweep 
them  away  and  allow  them  to  remain.  In  the  United  States,  as 
we  have  just  seen,  a  new  oath  was  devised  simplv  and  solely  as  a 
political  security  in  the  gravest  national  crisis  which  can  possibly 
be  imagined,  a  crisis  which  threatened  the  destruction  of  the 
nation.  D.  C< 


CHANCELLOR  SETON.* 

We  have  before  us  a  Memoir  of  Alexander  Seton,  Earl  of  Dunferm- 
line, who  was  President  of  the  Court  of  Session  from  1593  to  1605, 
when  he  was  promoted  to  the  office  of  Lord  Chancellor,  llie 
author  informs  us  that  for  some  years  he  has  been  collecting 
materials  for  a  work  on  the  subject  of  the  Presidents.  The  Memoir 
of  Seton  is  now  published  as  a  specimen  of  the  proposed  mode 
of  treatment  A  series  of  Lives  of  the  Presidents  would  be  a 
valuable  contribution  to  the  historical  and  legal  literature  of 
Scotland  In  the  work  before  us  the  career  of  Chancellor  Seton  is 
treated  exhaustively,  and  the  author  has  produced  a  volume  frill  of 
interesting  and  sufiKestive  matter.  Alexander  Seton  was  the  third 
surviving  son  of  Geoige,  seventh  Lord  Seton,  by  Isabel,  daughter 
of  Sir  William  Hamilton  of  Som  and  Sanquhar,  Biah  Treasurer 
of  Scotland  He  was  bom  in  1555,  and  while  still  a  boy  was  sent 
to  Rome,  where  he  studied  for  some  time  in  the  Jesuits'  College. 

'  Memoir  of  Alexander  Seton,  Eail  of  Dunfermline,  President  of  the  Court 
of  Seenon,  and  Chancellor  of  Scotland.  By  Geoige  Seton,  Advocate,  M.A. 
Qxon.,  etc.    Edinburgh :  Blackwood  &  Bona.    1889. 
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His  talents  were  such  that  before  he  was  sixteen  he  had  enjoyed 
the  honour  of  declaiming,  before  Pope  Qr^ory  XIII.  and  a  com- 
pany of  prelates,  "  ane  learned  oration  of  his  owii  composing,  De 
Ascensions  Domini'*  He  is  said  to  have  taken  holy  orders,  but 
before  long  he  gave  up  his  intention  of  being  a  priest,  and  com- 
menced the  study  of  law.  Following  the  almost  invariable  castom 
of  those  days,  he  resided  abroad  for  some  years  for  the  purpose  of 
attending  lectures  in  the  Civil  and  Canon  Law.  He  was  cfldled  to 
the  Bar  of  Scotland,  it  is  supposed,  in  the  year  1577.  In  1586  he 
was  appointed  an  Extraordinary  Lord  of  Session,  and  two  years 
later  became  one  of  the  ordinary  judges  of  the  Court  In  1593, 
when  about  thirty-eight  years  old,  he  was  raised  to  the  high  position 
of  Lord  President 

At  this  time  the  state  of  the  revenue  was  alarming.  Everything 
was  going  wrong.  There  was  not  even  money  enough  to  pay  the 
salaries  of  the  officers  of  the  Crown.  The  Secretary  of  State  went 
to  London,  and  attempted  to  induce  Elizabeth  to  remit  certain 
sums  of  money  which  had  been  promised  It  was  in  vain.  There 
was  nothing  to  be  got  from  England  James  suspected  that,  poor 
as  Scotland  was,  he  was  not  Dedrly  treated  by  his  Treasurer,  Comp- 
troller, and  Collector.  But  he  might  not  actually  have  dismissed 
them,  had  not  a  domestic  incident  called  his  attention  to  the  &ct 
that,  while  he  was  always  in  want  of  money,  Queen  Anne's 
councillors  were  always  ready  to  supply  her  demands.  The  stoiy 
is  told  by  Tytler.  On  the  1st  of  January  1695  the  Queen  gave 
him  the  present  of  a  purse  full  of  gold  piecea  "  Where  did  you 
get  this  ? "  asked  the  King.  ''  From  my  councillors,"  answered  the 
Queen ;  "  when  will  yours  do  the  like  ?"  The  King  dismissed  some 
of  his  Ministers,  and  appointed  the  Queen's  advisers  to  their  plaoea 
The  new  officials  were  Lord  President  Seton  and  three  of  the 
judges,  Lindsay,  Parson  of  Menmuir,  Elphinstone,  afterwards  Lord 
Balmerino,  and  Thomas  Hamilton,  afterwards  first  Earl  of  Had- 
dington. To  these  were  soon  added  Walter  Stewart,  Prior  of 
Blantyro,  Sir  John  Skene,  Sir  David  Carnegie,  and  Peter  Young, 
Master  Almoner.  These  eight  persons  wero  appointed  Commis- 
sioners of  the  Elxchequer,  and  finom  their  number  were  known  as 
the  Octaviana  The  powers  conferred  on  Seton  and  his  colleagues 
wero  extensive.  The  entiro  management  of  the  rovenue  was  put 
into  their  hands.  They  had  power  to  discharge  and  appoint 
inferior  officers,  to  inspect  the  accounts  of  all  public  servants,  to 
inflict  penalties  for  offences,  to  fix  the  price  of  wine  and  com,  to 
manage  the  royal  household,  to  put  the  customs  up  to  auction,  to 
control  the  coinac^e,  and  to  superintend  the  conduct  of  all  inferior 
judgea  The  rank,  in  Council  and  Parliament,  of  Officers  of  State 
was  conferred  upon  them. 

Powers  so  extensive  could  not  fidl  to  excite  envy.  It  was 
deplared  that  the  King  had  bestowed  on  the  Octavians  the  whole 
power  of  the  State,  and  had  kept  for  himself  nothing  but  the  bare 
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tiile  of  King.  The  gentlemen-in-waitmg  were  up  in  anna  As 
the  King  had  grown  poorer  they  had  nown  richer.  It  was  seen 
that  the  searching  mquiries  made  by  the  Octavians  would  put  an  end 
to  all  chance  of  mrdier  plunder,  and  that  the  ricdd  economy  of  the 
new  officers  would  stop  much  of  the  waste  which  had  made  life  at 
Court  so  pleasant  and  luxurious  The  Cubiculars,  or  bedchamber 
party,  were,  therefore,  in  violent  opposition  to  the  Octavians,  the 
chief  of  whom,  we  are  told  by  a  chronicler  of  the  time,  "were 
President  Seaton,  Sir  James  Elphin^tOune,  Mr.  Thomas  Hamilton, 
the  King^s  Advocat,  and  Secretar  Lmdsay.'' 

But  Seton  and  his  fellow-Octavians  were  not  unpopular  merely 
on  account  of  their  extensive  powers  or  their  financial  reforms. 
James  intended  to  restore  the  Popish  earls,  and  the  Cubiculars 
used  this  fact  to  bring  about  the  ruin  of  the  Octavians. 
The  Church  was  alarmed,  and  the  notorious  minister  Black  was 
its  spokesman.  Black  distinguished  himself  by  his  audacious 
abuse  of  both  Queen  Elizabem  and  King  Jamea  He  declared 
that  Elizabeth  was  an  atheist,  and  that  James  was  a  child  of 
Satan.  He  was  summoned  before  the  Privy  Council,  but  declined 
its  jurisdiction.  In  this  he  was  supported  by  his  brethren, 
and  a  deputation  was  sent  to  the  Octavians  to  inform  them  that 
tJiey  were  responsible  for  all  the  troubles  which  menaced  the 
Church.  Seton  pointed  out  to  the  King  the  necessity  of  bringing 
Black  to  trial  The  Council  met  for  the  purpose.  Black  did  not 
appear,  and  was  condemned,  in  absence,  for  the  slanders  which  he 
had  uttered.  This  increased  the  indignation  of  the  Church.  The 
Cubiculars  were  more  active  than  ever  in  their  intriguea  A 
deputation  of  the  Church  party  waited  on  the  King  to  remonstrate 
with  him.  A  disorderly  mob  surrounded  the  Tolbooth,  where  the 
Council  was  sitting.  The  rabble  demanded  that  Seton  and 
Hamilton  should  be  given  up,  but  they  managed  to  escape  in  safety. 
On  the  following  day  the  King  issued  a  proclamation  removing 
the  sittings  of  the  Court  of  Session  from  Edinburgh.  This 
was  a  severe  blow  to  the  tradesmen  of  the  city.  The  Church- 
men, who  had  nothing  to  lose,  were  undaunted,  and  proposed  to 
excommunicate  Seton  and  Hamilton.  This  step,  however,  was 
delayed.  Hie  crisis,  which  was  soon  over,  resulted  in  a  drawn 
batti&  A  convention  of  the  Estates  was  held  at  Holyrood,  and 
the  government  of  the  Octavians  came  to  a  sudden  end.  On  the 
other  hand,  the  Privy  Council  passed  an  Act  declaring  that  the 
rioters  were  guilty  of  treason,  and  the  capital  was  punished  by 
being  forced  to  receive  Lord  President  Seton  as  Provost  for  the 
next  ten  years. 

In  1598  Seton  was  made  a  peer  by  the  title  of  Lord  I^e.  In 
1604  he  was  appointed  one  of  the  commissioners  for  the  proposed 
union. with  Imgland,  and  succeeded  the  Earl  of  Montrose  as 
Chancellor  of  Scotland.  ''  About  the  beginning  of  October  1604," 
says  lb..  Seton,  "  die  Earl  of  Montrose,  Lord  Jyvie,  and  the  other 
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Scottish  Commissionera  proceeded  to  England,  and  there  con- 
ferred upon  sundiy  matters  which  concerned  the  Union.  In 
order  that  this  favourite  measure  of  King  James  miffht  secure  the 
full  benefit  of  Seton's  legal  knowledge  and  politics!  sagacity,  the 
Earl  of  Montrose  (Thirlstane's  successor)  was  persuaded  to  resign 
the  office  of  Chancellor,  which  was  bestowed  upon  Seton.  In 
alluding  to  the  appointment,  Crawford  states  that  Lord  Fyvie 
'was  ^lly  able,  by  his  wisdom  and  learning,  to  support  the 
honour  and  dignity  of  Scotland,  in  relation  to  the  Treaty  of  Union, 
especially  in  matters  of  law,  which  no  man  better  understood  or 
could  more  solidly  apply/  Seton's  successor  in  the  office  of 
President  of  the  Court  of  Session  was  James  Elphinstone,  Secretary 
of  State,  a  younger  son  of  Robert,  third  Lord  Elphinstone,  who 
shortly  before  was  himself  raised  to  the  peerage  under  the  title 
of  Lord  Balmerino."  In  1605  Lord  Fyvie  b^ame  Earl  of  Dun- 
fermline. 

When  the  projected  union  with  England  was  abandoned,  James 
turned  to  his  lifelong  task  of  destroving  the  I^resbyterian  Church. 
In  this  he  could  not  nope  to  succeed  so  long  as  the  independence 
of  the  General  Assembly  was  preserved.  In  1603  he  bad  pro- 
rogued the  Assembly.  In  the  following  year  it  was  again  put  off. 
In  1605  an  Assembly  was  held  at  Aberdeen  in  July.  Few  ministers 
attended,  but  a  Moderator  was  chosen,  and  those  present  were 
about  to  commence  business  when  a  letter  from  the  Privy  Council 
was  read  ordering  the  Assembly  to  dissolve  and  not  to  meet  agdn 
without  authority  from  the  King.  It  was  agreed  to  adjourn  till 
autumn,  but  the  right  of  his  l^jesty  to  control  the  proceedings 
of  the  Church  Courts  was  formally  denied  Forbes,  the  Moderator, 
and  others  of  the  clergymen  were  arrested  and  confined  in  Black- 
nes&  Two  days  after  the  arrest  of  the  ministers  the  plague  broke 
out  This  was  regarded  as  a  symbol  of  Divine  anger  against  the 
conduct  of  the  Government.  Chancellor  Seton  was  punished  by  the 
loss  of  his  eldest  son  and  niece.  "  He  was  beaten,"  says  Calderwood, 
"  by  the  curse  pronounced  b^  Joshua  upon  the  builders  of  Jericho/' ' 

The  ministers  were  imprisoned  in  July.  In  October  they  were 
summoned  to  appear  before  the  Privy  Council  on  a  charge  of 
seditiously  convening  an  Assembly  at  Aberdeen.  Thev  answered 
by  declining  the  jurisdiction  of  the  Privy  Council  A  few  days 
after  the  "  declinature  "  had  been  signed  the  Gunpowder  Plot  was 
discovered  in  England  When  the  news  reached  Scotland  it  was 
thought  that  the  fLing^s  anger  would  be  turned  from  the  Presby- 
terians of  Scotland  to  the  Papists  of  England.  But  James  declared 
that  "  the  Papists  were  seekmg  his  life  indeed,  but  the  ministers 
were  seeking  his  crown,  dearer  to  him  than  his  life."  Orders  were 
sent  to  Chancellor  Seton,  Lord  Advocate  Ebunilton,  Secretaiy 
Elphinstone,  and  Sir  David  Murray,  the  Comptroller,  to  indict  the 
clergymen  on  a  cha];]g[e  of  treason. 

The  trial,  fiEunous  m  the  annals  of  the  Church  of  Scotland,  took 
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5 lace  on  the  10th  of  January  1606.  The  presiding  judge  was 
ustice-Depute  Hart  Seton  and  other  members  of  the  Privy 
Council  sat  on  the  Bench  as  assessora  Hamilton  prosecuted. 
Hope,  afterwards  Lord  Advocate  to  Charles  L,  led  the  de- 
fence. The  relevancy  of  the  indictment  was  disputed  by  Hope 
with  a  courage  and  an  ability  which  laid  the  foundation  of  his 
iuture  fame.  But  the  Bench,  if  not  corrupt,  were  prejudiced  and 
intolerant  The  defence  was  listened  to  with  open  impatience. 
When  the  pleadings  were  ended.  Hart  and  Seton  collected  the 
opinions  of  the  judges.  "  The  votes  were  delivered  by  rounding 
(whispering)  in  their  ear,  which  was  beside  the  order  observed  in 
matters  of  small  importance  and  to  the  greatest  male&ctors." 
The  indictment  was  found  relevant,  and  the  case  was  sent  to  a 
jury.  When  the  jurors  retired  to  consider  their  verdict  the 
Justice-Clerk  was  sent  with  them  in  violation  of  the  law.  For 
six  hours  they  discussed  t&e  case,  and  at  last  a  majority  had  made 
up  their  minds  to  acquit  the  prisoners.  But  a  juror,  who  had 
.  secretly  promised  to  vote  for  a  verdict  of  guilty,  left  the  jury-room 
and  told  the  Privy  Coimcillors  that  there  was  some  danger  of  an 
acquittal.  The  Councillors  took  alarm.  The  jurors  were  threat- 
ened and  cajoled  until  by  a  majority  a  verdict  of  guilty  was 
returned. 

At  the  trial  Chancellor  Seton  did  not  protest  against  deeds 
which  he  must  have  known  were  not  only  unfair  but  even  illegal. 
He  seems  to  have  taken  an  active  part  in  the  nefarious  proceedings 
which  led  to  the  condemnation  of  the  ministers.  But  he  was  soon 
after  accused  of  having  given  his  approval  to  the  Aberdeen 
Assembly.  Forbes  had  been  called  before  the  Council  a  short  time 
after  the  Assembly  at  Aberdeen.  Bishop  Spottiswood  noticed  that 
the  Chancellor  addressed  Forbes  in  terms  which  seemed  to  imply 
that  there  had  been  some  previous  dealings  on  the  subject  of  the 
Assembly.  The  Bishop  now  circulated  reports  against  Seton  which 
reached  the  King's  ear.  Forbes  declared  that  Seton  had  consented 
to  the  meeting  at  Aberdeen,  but  refused  to  come  forward  and  lodge 
a  formal  charge  against  the  Chancellor.  Seton  repelled  these 
charges  with  scorn.  He  wrote  to  the  King  a  letter,  in  which  he 
denounced  Forbes  as  a  ''  condemned  traitor,'  and  asked  whether  he 
or  Forbes  is  more  worthy  of  credit  His  friends  at  Court  defended 
him.  Prince  Charles  and  the  Earl  of  Salisbury  used  all  their 
influence  on  his  beh&df.  The  King  yielded  to  their  representations, 
and  the  Chancellor  remained  in  office  and  in  favour.  He  was  made 
a  member  of  the  English  Privy  Council ;  was  Royal  Commissioner 
in  the  Parliament  of  1612 ;  and  continued  to  stand  high  in  the 
estimation  of  the  King  till  his  death,  which  took  place  on  the  16th 
of  June  1622. 

The  authors  of  the  "  Historical  Account  of  the  Senators  of  the 
College  of  Justice  "  say  with  truth  that  "  the  Earl  of  Dunfermline's 
chara^r  must  have  been  of  no  ordinary  kind«  when  it  extorted  the 
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approbation  of  men  so  dissimilar  as  Snotswood  and  David  Calder- 
wood."  This  criticism  is  well  founaed.  Most  of  the  leading 
statesmen  of  that  time  gained  the  confidence  of  the  King  by 
unhesitating  compliance  with  the  policy  which  guided  James  in 
the  affairs  of  Scotland.  They  are  therefore  seldom  spoken  of  by 
the  Presbyterians  but  in  terms  of  dislike.  But  of  Seton  Calder- 
wood  says,  "  He  was  a  good  justiciar,  courteous  and  humane  both 
to  stran^rs  and  to  his  owne  country-peopla  But  noe  good  friend 
to  the  bishops."  On  the  other  hand,  Spottiswood  declares  that  he 
fiilfiUed  the  duties  of  his  office  ''to  the  contentment  of  all  honest 
men." 

We  hope  that  Mr.  Seton  will  be  encouraged  to  publish  memoirs 
of  the  most  prominent  judges  who  have  filled  the  office  of  Lord 
President  In  many  cases  we  materials  are  scanty,  but  of  some 
extremely  interesting  accounts  might  be  written  by  any  author 
who  is  acquainted  with  even  the  oidinary  sources  of  mformation. 


A  Dictionary  of  English  Law,  containing  Definitions  of  the  Technical 
Terms  in  Modem  Use,  and  a  Concise  Statement  of  the  Rules 
of  Law  affecting  the  principal  Subjects,  with  Historical  and 
JEtymologtcal  Notes.  By  Charles*  Sweet,  LLB.,  of  Lincoln's 
Ina    London :  Henry  Sweet.     1882. 

The  idea  of  a  Law  Dictionary  has  a  good  deal  changed  since  in 
1563  the  first  edition  of  the  "  Termes  de  la  Leye"  was  published. 
That  was  a  list  of  difficult  and  obscure  words  in  parallel  columns 
of  English  and  French.  It  was  not  a  statement  of  the  ordinary 
rules  of  law,  or  a  definition  of  the  meaning  of  its  ordinary  terma 
It  was  a  book  to  which  the  lawyer  of  the  sixteenth  century  referred 
when  he  was  puzzled,  but  it  was  not  a  convenience  for  everyday 
business,  and  it  would  have  been  of  no  use  in  the  hands  of  laymen. 
The  same  features  will  be  found  in  the  dictionaries  of  the  seven- 
teenth century ;  in  Sheppard's ''  Epitome  of  1500 '  hardest  Terms,' " 
which  appeared  in  1658,  and  in  the  "  Law  Dictionary  and  Glossary 
of  Difficult  and  Obscure  Words"  (1679),  by  Thomas  Blount,  the 
author  of  that  singular  collection,  the  "  Fragmenta  Antiquitatis." 
To  a  certain  extent,  also,  this  seems  to  be  the  character  of  Cowell's 
"Law  Dictionary  and  Interpreter  of  Words"  (1727),  although 
this  book  introduces  the  antiquarian  specialty  of  ancient  names  of 
places  and  persons.  But  later  in  the  eighteenth  century  another 
type  appears.  There  is  the  ''  New  and  Complete  Law  Dictionary  " 
of  the  learned  Timothy  Cunningham  of  Cray's  Inn,  one  of  the 
reporters  in  the  King's  Bench,  temp.  1734-36,  and  the  author  of 


REVIEWS.  871 

a  book  on  Simony,  and  another  on  the  History  of  Customs. 
This  aimed  at  giving  in  dictionary  fonn  a  complete,  though 
necessarily  a  very  meagre,  outline  of  the  system  of  the  law,  as 
well  in  its  principles  as  its  exceptions,  and  in  its  normal  phrases 
as  well  as  in  its  "obscure  and  difficult  terms."  But  the  great 
dictionary  of  the  eighteenth  century  was  that  of  the  famous  Giles 
Jacob,  the  author  of  the  "  Law  Grammar."  His  undying  vigour 
was  perpetuated  through  twelve  editions,  and  called  into  existence 
many  minor  rivals,  such  as  Bum,  Potts,  William,  and  Tayler.  The 
venerable  Jacob  was,  however,  fated  to  be  eclipsed  by  one  of  his 
own  editors.  We  are  all  familiar  with  the  bulk  and  weight  of  Sir 
Thomas  Tomlins'  "  Law  Dictionary,"  exhibiting  the  rise,  progress, 
and  present  state  of  British  law,  together  with  copious  information 
on  trade  and  government  This  is  really  an  Encyclopaedia  of  law 
for  the  benefit  of  those  who  cannot  afford  extensive  libraries.  It 
boasts  of  containing  more  general  information  and  a  wider  range 
of  subject  than  any  other  leral  publication.  The  book  is  quite 
characteristic  of  its  author.  He  was  the  editor  of  "  Littleton  on 
Tenures,"  and  the  colleague  of  Euffhead  and  Runnington  in  the 
production  of  the ''  Statutes  at  Large."  Tomlins  naturally  suggests 
our  American  brother  Whartoa  Probably  no  man  ever  had  a  style 
less  suited  to  the  writing  of  dictionaries.  How  slovenly  it  was  in 
its  native  luxuriance  may  be  seen  in  the  original  preface,  where 
he  quotes  firom  *'  Burke  on  the  Sublime  and  Beautiful,  &&d  promises 
the  bewildered  reader  to  illustrate  his  definitions  of  En^ish  law 
by  a  copious  citation  of  the  antiquities  of  Rome,  Greece,  and  Judsea. 
Wharton  quotes  a  very  good  motto  for  a  dictionary  firom  Pope: — 

'*  Nor  thus  alone  the  curious  eye  to  please. 
But  to  be  found,  when  need  requires,  with  ease." 

It  may  be  doubted  how  far  this  principle  was  carried  out  in  the 
first  eoition,  and  it  is  not  surprising  that  Mr.  Shiress  Will  had 
largjely  to  rewrite  the  fifth  and  sixth  editions.  The  book  explains 
Latin  phrases  and  commercial  terms.  The  variety  of  its  informa- 
tion may  be  gathered  from  the  fact  that  about  the  last  two  titles 
are  ZoUverein  and  Zygostates!  It  is  1029  pages  long,  and  it 
grows  at  the  rate  of  500  titles  per  edition.  In  America  it  seems 
to  have  been  superseded  by  the  large  two- volume  works  of  Bouvier, 
Abbott,  and  BurrilL  In  England  two  smaller  dictionaries  have 
recently  been  published.  That  of  Brown  (1874)  has  reached  a 
second  edition,  and  has  also  been  edited  by  Sprague  in  America. 
It  is  good  according  to  its  kind,  but  the  attempt  to  compress  an 
"  Institute  of  the  whole  law  "  into  679  pages  8vo  is  quite  beyond 
the  capacity  of  man.  The  work  of  Mozley  and  Whiteley  (1876)  is 
shorter,  more  popular,  but  much  less  accurate.  The  tendency  of 
this  book  is  to  sink  into  the  "  Pocket  Lawyer."  In  the  Unit^ 
Kingdom  we  have  no  elaborate  works  like  those  of  Dalloz  in  France 
and  Holtzendorff  in  Germany.    In  Scotland  the  production  of  law- 
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books  has  always  been  sluggish,  and  still  remains  so,  although 
there  is  much  valuable  law  floating  about  in  decisions  which  would 
be  much  the  better  of  being  stated  in  a  systematic  and  connected 
form.  Whether  this  is  owing  to  the  want  of  enterprise  in  pub- 
lishers, or  to  the  indolence  of  the  Bar,  it  does  not  become  us  to 
inquire.  The  dictionary  known  as  Morison's,  and  that  by  Lord 
Elames,  are  not  dictionaries,  but  collections  of  decisions  under 
legal  titles  arranged  in  alphabetical  order.  Early  in  the  present 
century  William  Bell  puolished  a  dictionary,  which  has  always 
been  a  favourite  work  of  reference.  It  is  by  no  means  a  small 
book.  It  has  been  calculated  that  the  printed  matter  e(|uaLs  in 
bulk  the  text  of  "  Erskine's  Institutes."  Several  of  the  articles  on 
constitutional  and  international  law  are  original,  and  otherwise  the 
author  has  adhered  as  closely  as  possible  to  the  words  of  the  great 
institutional  writers.  In  1861  JBell  was  edited  in  a  somewhat 
perfunctory  and  superficial  manner  by  the  late  Professor  Boss,  and 
the  younger  memoers  of  the  profession  are  not  without  hopes  of 
seeing  another  edition  before  the  Gnal  abolition  of  Scottisn  law 
and  jurisdiction  takes  place. 

The  dictionary  of  Mr.  Sweet,  the  title  of  which  is  at  the  head 
of  this  article,  is  a  piece  of  excellent  workmanship,  and  will  in  all 
probability  become  the  standard  dictionary  of  English  law.  The 
author  informs  the  public  that  it  is  the  product  of  ten  years' 
labour,  and  so  far  as  we  have  been  able  to  examine  it,  the  book 
shows  many  signs  of  method,  reflection,  and  researcL  The  true 
character  of  a  dictionary  can  be  detected  only  after  lengthened 
use,  but  if  the  longer  articles  feurlv  represent  the  mass  of  the 
work,  we  may  say  it  is  original  and  well  done.  The  definitions 
show  considerable  analytic  power,  and,  what  is  a  great  comfort, 
they  are  written  in  intelligible  English.  There  is  no  parade  of 
obsolete  and  useless  learning,  but  several  of  the  titles  show  that 
the  author's  knowledge  of  law  is  based  on  the  only  sure  foundation, 
a  study  of  its  history.  As  regards  the  sources  quoted,  these  are 
partly  text-books  of  recognised  authority,  and  partly  leading  cases 
and  statutes  down  to  the  date  of  publication  in  1882.  It  is  a  cood 
sign  in  a  legal  author  that  he  refuses  to  be  a  single  month  behind 
the  present  day.  Thus  the  English  Conveyancing  Act  of  1881  is 
commented  on,  and  in  the  appendix  decisions  are  cited  which 
modifjr  or  confirm  the  statements  in  the  earlier  titles  of  the  book 
This  gives  a  pleasant  sense  of  security  to  the  reader.  Mr.  Sweet 
has  not  done  us  the  honour  of  referring  to  any  Scottish  decision  or 
institutional  writer,  but  we  are  glad  to  observe  references  to  such 
reliable  authorities  as  the  ''  C!orpus  Juris  Civilis,"  the  dictionaries 
of  St  Bonnet  and  Maurice  Block,  and  the  great  Encyclopsedia  of 
Holtzendorff  One  interesting  feature  in  this  book  is  its  scientific 
etymology  of  legal  terms.  In  this  matter  Mr.  Sweet  would  be  the 
first  to  acknowledge  his  obligations  to  the  great  dictionaiy  of 
Littrd,    It  is  impossible  to  conclude  this  notice  without  referring 


REVIEWS.  373 

to  the  admirable  ty{)ographical  arrangements  of  the  book,  which 
piake  the  reading  of  it  much  easier  and  pleasanter  than  otherwise 
it  might  have  been.  The  publisher  is  entitled  to  the  credit  of 
having  produced  the  most  handsomely  printed  legal  work  we 
remember  to  have  seen.  The  printing  is  so  good  that  it  is  di£5icult 
to  find  errata  to  satisfy  the  exigencies  of  reviewing.  We  may 
suggest  that  there  are  on  page  xv  two  spellings  of  the  name 
Scnmidt,  and  that  on  pa£[e  11  some  words  seem  to  have  been 
unintentionally  repeatea  m  the  article  Account,  sea  11.  Mr. 
Sweet,  we  observe,  is  still  a  student  at  Lincoln's  Inn.  This  book 
ought  to  form  a  valuable  introduction  to  the  Bar.  . 


£88aff8  in  Jurisprttdence  and  Ethies,    By  FREDERICK  Pollock, 
M.A.,  LL.D.    Macmillan  &  Co.    1882. 

It  is  not  many  months  ago  since  we  had  the  pleasure  of  recom- 
mending to  our  readers  the  best  book  in  the  English  language  on 
the  law  of  Contracts.  Its  author,  Mr.  (or  shall  we  Scots  say  Dr.?) 
Pollock,  is  again  in  print  This  time  his  work  is  not  one  to  lay 
aside  for  reference  in  actual  business.  It  is  rather  a  book  to  take 
up  after  business  is  over,  when  the  practitioner,  who  aspires  to  be 
something  more  than  a  mere  mechanic,  turns  his  back  on  his  desk 
and  desires  to  hear  the  last  word  of  a  scientific  jurist  on  current 
topics.  Of  the  thirteen  essays  here  collected  from  yarious 
magazines  of  ephemeral  literature,  more  than  one-half  have  a 
direct  interest  for  the  lawyer.  We  shall  take  this  opportunity  of 
noticing  those  which  are  Ukely  to  interest  Scotchmen  most  The 
first  essay  treats  of  the  Nature  of  Jurisprudence,  with  special 
reference  to  three  recent  works,  one  of  which  is  Professor  Lonmer's 
learned  book  on  the  "  Institutes  of  Law."  It  is  long  since  we  in 
this  Jowmal  anticipated  the  criticism  of  this  work  which  we  here 
find — ^a  criticism  which  was  inevitable  at  the  hands  of  an  English- 
inan  brought  up  at  the  feet  of  Austin.  Full  credit  is  riven — it  is 
impossible  to  exaggerate  in  this  respect — ^for  the  marvellous  beauty 
ana  lucidity  of  the  style,  the  ingenuity  to  be  found  everywhere, 
and  the  good  sense  to  be  dete<^ed  every  here  and  there  in  the 
book.  But  Natural  Law,  as  there  explained,  which  is  a  hybrid  of 
political  economy  and  personal  morality,  is  no  more  to  Mr.  IPollock's 
taste  than  to  ours.  And  ''positive  law"  runs  into  a  mad  tran- 
scendentalism when,  instead  of  meaning  the  actually  existent  law 
in  any  riven  countrv  at  any  given  time,  it  is  made  to  denote  the 
law  of  Utopia  (the  Utopia  of  the  nineteenth-century  perfectionist), 
the  law  which  would  exist  if,  in  the  best  of  all  possible  worlds, 
legislators  and  judges  were  perfectly  wise,  and  other  circumstances 
remained  much  the  same  as  now.  It  is  surely  not  too  late  to  insist 
that  what  may  be  a  pleasant,  though  scarcely  fruitful,  speculation 
for  the  advanced  jurist  ought  not  to  be  hurled  at  the  head  of  a 
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fixst-year  student,  however  metaphjBical  a  Soot  he  may  be.    If  sach 
is  still  to  be  their  &te,  an  antidote  is  at  hund  in  Mr.  Pollock's  second 


\^f  which  treats  of  the  Laws  of  Natore  and  the  Laws  of  MazL 

Tae  essay  on  Some  Defects  of  our  Commercial  Law  is  sketchy  and 
scarcely  repays  perusal.  The  Law  of  Partnership,  on  which  the 
next  paper  dilates,  is  the  author's  pet  subject  We  faintly  hope 
that  the  Bill  of  which  he  is  the  compter  may  find  its  way  through 
Parliament  this  session,  along  with  the  cognate  Bill  on  !N  ^notiable 
Instruments,  as  the  first  instalments  of  that  Code  for  which  most 
reasonable  business-men  long.  It  is  a  curious  speculation,  which 
is  scarcely  satisfied  in  these  pages,  why  partial  partnerships  or 
partnerships  en  commandite  have  never  been  acclimatized  in  these 
isles,  as  in  all  other  civilized  parts  of  the  world.  The  suggestion 
of  private  enteiprise  instead  of  public  compulsion  in  the  registra- 
tion of  private  firms  and  their  members  seems  to  have  met  with 
little  favour  among  the  bankers  to  whom  the  paper  was  first  read. 
It  is  obviously  inadequate,  and  ill-suited  to  a  community  which 
relies  more  on  Covemment  protection  than  do  the  citizens  of  the 
United  States.  It  is  found  m  practice  that  the  register  of  mort- 
gages enforced  on  joint-stock  companies  by  the  Companies  Act  of 
1862  is  not  invariably  written  up  conform  to  the  statute;  and 
the  intervention  of  a  public  official  seems  no  less  necessary  to  the 
proposed  registration  of  private  firms. 

The  essay  relating  to  the  Liability  of  Employers  for  the  results 
of  accidents  contains  the  familiar  warning  against  trusting  to 
analogy  in  arguing  a  point  of  law ;  yet  the  rationale  of  the  doc- 
trine of  "  respondeat  superior "  is  sought  in  an  analogy  between 
private  property  and  a  trader's  busmess  or  underte^ing.  The 
truth  is  that  the  key  to  responsibility  in  both  cases  is  to  be  found 
in  the  law  of  ciUpa,  which  lies  at  the  root  of  our  common  law  in 
all  its  departments  civil  and  criminal,  and  has  no  special  relation 
either  to  commercial  law  or  to  the  law  of  ownership.  In  cases 
between  master  and  servant,  where  the  servant  has  been  injured 
in  the  course  of  his  employment,  the  sole  difficulty  is  to  determine 
in  what  circumstances  cmpa  may  be  imputed  to  the  master ;  and 
the  law  has  practically  returned  by  aid  of  statute  to  the  old  Scottish 
rule,  that  the  master  is  liable  for  personal  fault  only,  as  in  the 
furnishing  of  insufficient  apparatus,  in  the  choice  of  inefficient 
subordinates,  and  in  the  delegation  of  authority  to  persons  who 
by  the  &ct  alleged  are  proved  to  have  been  in  fault  in  the  exercise 
of  the  authority  delegated. 

The  paper  on  the  Oath  of  Allegiance  is  too  redolent  of  Bradlaugh 
to  admit  of  a  patient  perusal  in  these  latter  days. 

The  essay  on  English  Law  as  a  Branch  of  Politics  is,  on  the 
contrary,  a  model  of  pleasant  popular  lecture-making,  in  which 
the  necessity  of  a  legal  clue  to  the  intricacies  of  the  English 
annals  is  illustrated  by  citing  as  examples  Magna  Charta,  the 
Petition  of  Right,  and  the  Bill  of  Right& 
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In  the  la8t  paper  which  we  can  here  notice,  the  Legislation  of  the 
Courts,  by  means  of  Gase-Law,  is  shown  to  be  an  art  founded  on 
a  science  of  induction  which  is  just  as  formal  and  absolute  as  any 
of  the  natural  sciences,  and  liable  to  the  chioge  of  technicality, 
just  as  and  in  no  greater  degree  than  these.  The  parallel  is  very 
neatly  carried  further  in  these  words :  *'  Acts  of  Parliament  might 
at  fint  sight  be  likened  to  catastrophic  events  which  cannot  be 
predicted ;  but  it  is  easily  seen  that  this  would  be  a  hasty  and 
imperfect  simila  For  their  actual  operation  is  not  to  produce 
catastrophic  results,  but  to  introduce  new  sets  of  conditions  which 
must  be  taken  into  account  in  future  predictions." 
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Report  of  the  Committee  of  the  Faculty  of  AdvoccUes  on  the  Entail 
(Scotland)  Bill,  1882. — As  stated  in  the  memorandum  profixed  to 
the  Bill,  the  leading  objects  of  the  Bill  are — (1)  to  give  increased 
facilities  to  entail  proprietors  to  disentail  their  estates ;  and  (2)  to 
enable  them  to  convert  their  entailed  estates  into  money,  the  price 
of  the  land  sold  remaining  subject  to  the  restrictions  under  which 
the  entailed  lands  were  held. 

The  provisions  of  the  Bill  are  substantially  the  same  as  those 
of  the  "  Entailed  Estates  Conversion  (Scotland)  Bill,"  which  was 
brought  into  the  House  of  Commons  last  session  by  the  Lord 
Advocate  and  the  Home  Secrotary,  and  which  was  apnroved  of 
generally  by  the  Faculty  of  Advocates.  The  present  Bill,  how- 
ever, gives  effect  to  several  of  the  rocommendations  of  the  Faculty 
with  roferonce  to  minor  provisions ;  and  it  appears  to  your  Com- 
mittee to  be  an  improved  version  of  the  Bill  of  last  year. 

The  main  points  in  which  the  present  Bill  differs  from  the  Bill 
of  last  year  are— ^1)  that,  following  the  recommendation  of  the 
Faculty  of  Advocates,  it  omits  those  provisions  of  the  Bill  of  last 
year  under  which  entails  were  to  come  to  an  end  without  the  neces- 
sity of  an  instrvmeni  of  disentail,  upon  the  mere  occurrence  of  the 
event  or  events  which,  under  the  present  law,  create  a  power  in 
the  heir  in  possession  to  bring  the  entail  to  an  end ;  (2)  that  it, 
however,  enables  the  creditors  of  an  heir  in  possession  who  is 
entitled  to  disentail  but  refuses  to  do  so,  themselves  to  carry 
through  a  disentail ;  (3)  that  it  assimilates  more  completely  than 
was  proposed  by  the  former  Bill  the  position  of  heirs  holding 
under  entails  made  afler  1st  August  1848  to  that  of  heirs  holding 
under  entails  made  prior  to  that  date;  (4^  that  it  extends  the 
provisions  of  the  Act  of  1873  (authorizing  the  Court  in  an  appli- 
cation for  disentail  to  dispense  with  the  consents  of  the  second 
and  third  heirs,  on  their  interests  being  valued  and  secured),  by 
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declaring  that  these  provisions  shall  apply  also  to  the  case  of  the 
nearest  heir  and  to  all  entails ;  (5)  that  it  enables  persons  under 
age  or  subject  to  other  legal  incapacity  to  give  consent  to  any 
application  under  this  or  any  of  the  other  Entail  Acts,  through  a 
curator  appointed  by  the  Court;  and  (6)  that  it  makes  special 
provision  for  the  case  of  an  heir  whose  consent  is  required  to  such 
an  application,  but  who  is  absent  fix>m  Scotland,  or  has  disappeared. 

Your  Committee  by  a  majority  approve  of  the  whole  provisions 
of  the  present  Bill,  subject  to  the  following  observations  on  its 
various  sections.  The  Committee  are  unanimous  in  their  approval 
of  the  part  of  the  Bill  relating  to  the  conversion  of  entailed  estates 
into  money.  They  consider  that  this  will  remove  one  great  obstacle 
to  the  freedom  of  commerce  in  land,  without  injuriously  affecting 
any  pecimiaiy  vested  interest  It  is  stated  in  the  memorandum  pre- 
fixed to  the  Bill  that  this  part  of  the  Bill  is  in  effect  substantiiadly 
the  same  as  Lord  Cairns'  Settled  Land  Bill,  which  has  already 
been  passed  by  the  House  of  Lords. 

Having  regard  to  the  expediency,  for  the  sake  of  all  parties  con- 
cerned, of  giving  to  purchasers  an  undoubted  title,  your  Conmiittee 
consider  it  of  great  importance  that  there  should  be  added  to  the 
Bill  a  clause  in  terms  similar  to  those  of  section  24  of  the  Act  of 
1853,  declaring  that  every  judgment  and  decree  pronounced  upon 
any  application  under  the  Act  shall,  after  the  time  allowed  for  an 
appeal  to  the  House  of  Lords,  be  no  longer  reducible  as  regards 
purchasers  and  other  third  parties  acting  bond  fide  on  the  faith 
thereof,  on  any  ground  of  irregularity,  or  non-compliance  with  the 
provisions  of  this  or  of  any  other  Entail  Act. 

The  Committee  further  think  that  there  should  be  added  a 
clause,  in  terms  similar  to  those  of  section  9  of  the  Bill  of  last 
year,  to  the  effect  that  the  whole  costs  of  a  sale  shall  be  considered 
debts  of  the  estate,  to  be  defrayed  out  of  the  proceeds  of  the  sale. 

Before  proceeding  to  refer  in  detail  to  the  sections  of  the  Bill, 
your  Committee  think  it  right  to  call  the  special  attention  of  the 
Faculty  to  the  only  question  of  importance  on  which  they  are 
divided  in  opinion,  viz.  whether  consent  of  the  nearest  heir  should 
not  in  all  cases  be  indispensable  to  disentail  proceedings.  This 
question  is  raised  by  section  7,  the  rubric  of  which  is,  "  Consent  of 
nearest  heir  may  be  valued  and  dispensed  with."  From  the  manner 
in  which  this  section  is  worded,  especially  fix)m  the  manner  in  which 
it  refers  to  the  provisions  of  the  Act  of  1875,  your  Committee  have, 
however,  great  doubt  as  to  its  intended  scope. 

The  words  "heir-apparent  or  other  nearest  heir"  occurring  in 
the  second  line  of  the  section,  may  be  construed  as  having  either 
a  somewhat  restricted  or  a  wide  meaning.  They  may  mean  either: 
1.  The  first  of  the  heirs  whose  consents  are  at  present  sufficient 
in  the  case  of  old  entails,  under  section  3  of*  the  Act  of  1848, 
which  provides  that  an  heir  in  possession  shall  be  entitled  to 
disentail,  if  he  "shall  have  obtained  the  consents  of  the  whole 
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heirs  of  entail,  if  there  be  less  than  three  in  being  at  the  date  of 
sach  consents  and  at  the  date  of  presenting  such  application,  or 
otherwise  shall  have  obtained  the  consents  of  the  Uuree  nearest 
heirs  who  at  the  said  dates  are  for  the  time  entitled  to  succeed  to 
sach  estate  in  their  order  successively  immediately  after  such  heir 
in  possession,  or  otherwise  shall  have  obtained  the  consents  of  the 
heir-apparent  under  the  entail  and  of  the  heir  or  heirs,  in  number 
not  less  than  two,  including  such  heir-apparent,  who  in  order, 
saccessively  would  be  heir-apparent,"  or,  2.  Not  only  the  first  of 
the  heirs  above  referred  to,  but  also  the  heir-anparent  whose 
consent  alone  is  required  under  sections  1  and  2  of  the  Act  of  1848, 
m.  an  heir-apparent  bom  after  the  date  of  the  entail  in  the  case 
of  a  new  entail,  or  bom  on  or  after  Ist  August  1848  in  the  case  of 
an  old  entail  If  the  first  be  the  sound  construction  of  this  section, 
the  enactment  does  no  more  than  abolish  the  exception  made  by 
aection  5  of  the  Act  of  1875,  of  ''the  nearest  heir  for  the  time, 
whether  an  heir-apparent  or  not,"  from  the  provisions  of  that  Act 
in  regard  to  valuing  and  dispensing  with  the  consents  of  heirs  to 
new  entails,  and  extend  to  new  entails  the  provisions  referred  ta 
But  if  the  second  be  the  sound  construction  of  this  section,  then, 
wherever  there  is  an  heir-apparent  bom  after  the  date  of  the  entail 
in  the  case  of  a  new  entail,  or  bom  on  or  after  1st  August  1848  in 
the  case  of  an  old  entail,  the  heir  in  possession  may  disentail, 
paying,  of  course,  the  value  of  the  expectancy  of  such  heir-apparent 
Whichever  constraction  of  this  section  may  be  adopted,  the  heir  in 
possession  will  be  able  to  put  an  end  to  the  entail  whenever  he 
pleases  to  pay  the  value  of  expectancies,  a  curator  ad  litem  being 
appomted  under  section  6  to  any  pupil  or  minor  heir.  But  in  the 
one  case  he  must  pay  the  value  of  the  expectancies  of  all  the  heirs 
whose  consents  are  required  by  section  3  of  the  Act  of  1848,  while 
in  the  other  case  he  would  require  to  pay  the  value  of  the  expect- 
ancy of  the  heir-apparent  alone,  in  every  case  in  which,  under  the 
ezisting  law,  the  consent  of  the  heir-apparent  alone  is  sufficient. 
As  your  Committee  are  unable  to  discover  any  reason  why  an  heir 
in  possession  should  be  called  upon  to  pay  the  value  of  the  expect- 
ancies of  heirs  whose  consents  to  a  disentail  are  not  required,  they 
are  of  opinion  that  the  second  of  the  two  constructions  referred  to 
ought  to  be  adopted,  and  that  this  section  should  be  amended  so 
as  to  make  the  matter  perfectly  clear.  This  may  be  done  by 
substituting,  in  place  of  the  words  *'  the  heir-apparent  or  other 
nearest  heir,"  occurring  in  the  second  line  of  this  section,  the  words 
"any  person,  whether  heir-apparent  or  other  heir,"  by  substituting 
the  word  "  person  "  for  the  woni  "  heir  "  wherever  it  occurs  through- 
out this  section,  by  deleting  the  words  occurring  immediately 
before  the  proviso,  ''the  nearest  heir  as  well  as  to  otner  heirs,"  and 
substituting  therefor  the  words  "  all  heirs  of  entail,  whatever  may 
be  the  date  of  the  entail ;  provided  that  nothing  herein  contained 
shall  render  it  necessary  to  value  the  expectancy  and  to  dispense 
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declaring  that  these  provisions  shall  apply  also  to  the  case  of  the 
nearest  neir  and  to  all  entails ;  (5)  that  it  enables  persons  under 
age  or  subject  to  other  legal  incapacity  to  give  consent  to  any 
application  under  this  or  any  of  the  other  Entail  Acts,  through  a 
curator  appointed  by  the  Court;  and  (6)  that  it  makes  special 
provision  for  the  case  of  an  heir  whose  consent  is  required  to  such 
an  application,  but  who  is  absent  from  Scotland,  or  has  disappeued. 

Tour  Committee  by  a  majority  approve  of  the  whole  provisions 
of  the  present  Bill,  subject  to  the  following  observations  on  its 
various  sections.  The  Committee  are  unanimous  in  their  approval 
of  the  part  of  the  Bill  relating  to  the  conversion  of  entailed  estates 
into  money.  They  consider  that  this  will  remove  one  great  obstacle 
to  the  freedom  of  commerce  in  land,  without  injuriously  affecting 
any  pecuniaiy  vested  interest  It  is  stated  in  the  memorandum  pre- 
fixea  to  the  6ill  that  this  part  of  the  Bill  is  in  effect  substantially 
the  same  as  Lord  Cairns  Settled  Land  Bill,  which  has  already 
been  passed  by  the  House  of  Lords. 

Having  regard  to  the  expediency,  for  the  sake  of  all  parties  con- 
cerned, of  giving  to  purchasers  an  undoubted  title,  your  Committee 
consider  it  of  great  importance  that  there  should  be  added  to  the 
Bill  a  clause  in  terms  similar  to  those  of  section  24  of  the  Act  of 
1853,  declaring  that  every  judgment  and  decree  pronounced  upon 
any  application  under  the  Act  shall,  after  the  time  allowed  for  an 
appeal  to  the  House  of  Lords,  be  no  longer  reducible  as  regards 
purchasers  and  other  third  parties  acting  bond  Jide  on  the  faith 
thereof,  on  any  ground  of  irregularity,  or  non-compliance  with  the 
provisions  of  this  or  of  any  other  Entail  Act 

The  Committee  further  think  that  there  should  be  added  a 
clause,  in  terms  similar  to  those  of  section  9  of  the  Bill  of  last 
year,  to  the  effect  that  the  whole  costs  of  a  sale  shall  be  considered 
debts  of  the  estate,  to  be  defrayed  out  of  the  proceeds  of  the  sale 

Before  proceeding  to  refer  in  detail  to  the  sections  of  the  Bill, 
your  Committee  think  it  right  to  call  the  special  attention  of  the 
Faculty  to  the  only  question  of  importance  on  which  they  are 
divided  in  opinion,  viz.  whether  consent  of  the  nearest  heir  should 
not  in  all  cases  be  indispensable  to  disentail  proceedings.  This 
question  is  raised  by  section  7,  the  rubric  of  which  is,  "  (xmsent  of 
nearest  heir  may  be  valued  and  dispensed  with."  From  the  manner 
in  which  this  section  is  worded,  especially  fix)m  the  manner  in  which 
it  refers  to  the  provisions  of  the  Act  of  1876,  your  Committee  have, 
however,  great  doubt  as  to  its  intended  scope. 

The  words  "  heir-apparent  or  other  nearest  heir "  occurring  in 
the  second  line  of  the  section,  may  be  construed  as  having  either 
a  somewhat  restricted  or  a  wide  meaning.  They  may  mean  either : 
1.  The  first  of  the  heirs  whose  consents  are  at  present  sufficient 
in  the  case  of  old  entails,  under  section  3  of#tne  Act  of  1848, 
which  provides  that  an  heir  in  possession  shall  be  entitled  to 
disentail,  if  he  "shall  have  obtained  the  consents  of  the  whole 
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heirs  of  entail,  if  there  be  less  than  three  in  being  at  the  date  of 
such  consents  and  at  the  date  of  presenting  such  application,  or 
otherwise  shall  have  obtained  the  consents  of  the  tluree  nearest 
heirs  vrho  at  the  said  dates  are  for  the  time  entitled  to  succeed  to 
such  estate  in  their  order  successively  immediately  after  such  heir 
in  possession,  or  otherwise  shall  have  obtained  the  consents  of  the 
heir-apparent  under  the  entail  and  of  the  heir  or  heirs,  in  number 
not  less  than  two,  including  such  heir-apparent,  who  in  order, 
successively  would  be  heir-apparent,"  or,  2.  Not  only  the  first  of 
the  heirs  above  referred  to,  but  also  the  heir-apparent  whose 
consent  alone  is  required  under  sections  1  and  2  of  the  Act  of  1848, 
viz.  an  heir-apparent  bom  after  the  date  of  the  entail  in  the  case 
of  a  new  entail,  or  bom  on  or  aftier  1st  August  1848  in  the  case  of 
an  old  entail.  If  the  first  be  the  sound  constmction  of  this  section, 
the  enactment  does  no  more  than  abolish  the  exception  made  by 
section  5  of  the  Act  of  1875,  of  "  the  nearest  heir  for  the  time, 
whether  an  heir-apparent  or  not,"  from  the  provisions  of  that  Act 
in  regard  to  valuing  and  dispensing  with  the  consents  of  heirs  to 
new  entails,  and  extend  to  new  entoils  the  provisions  referred  to. 
But  if  the  second  be  the  sound  constmction  of  this  section,  then, 
wherever  there  is  an  heir-apparent  bom  aftier  the  date  of  the  entail 
in  the  case  of  a  new  entail,  or  bom  on  or  after  1st  August  1848  in 
the  case  of  an  old  entail,  the  heir  in  possession  may  disentail, 
paving,  of  course,  the  value  of  the  expectancy  of  such  heir-apparent. 
Whichever  constmction  of  this  section  may  be  adopted,  the  heir  in 
possession  will  be  able  to  put  an  end  to  the  entail  whenever  he 
pleases  to  pay  the  value  of  expectancies,  a  curator  ad  litem  being 
appointed  under  section  6  to  any  pupil  or  minor  heir.  But  in  the 
one  case  he  must  pay  the  value  of  the  expectancies  of  all  the  heirs 
whose  consents  are  required  by  section  3  of  the  Act  of  1848,  while 
in  the  other  case  he  would  require  to  pay  the  value  of  the  expect- 
ancy of  the  heir-apparent  alone,  in  eveiy  case  in  which,  under  the 
existing  law,  the  consent  of  the  heir-apparent  alone  is  sufficient. 
As  your  Committee  are  unable  to  discover  any  reason  why  an  heir 
in  possession  should  be  called  upon  to  pay  the  value  of  the  expect- 
ancies of  heirs  whose  consents  to  a  disentail  are  not  required,  they 
are  of  opinion  that  the  second  of  the  two  constructions  referred  to 
ought  to  be  adopted,  and  that  this  section  should  be  amended  so 
as  to  make  the  matter  perfectly  clear.  This  may  be  done  by 
substituting,  in  place  of  the  words  "  the  heir-apparent  or  other 
nearest  heir,"  occurring  in  the  second  line  of  this  section,  the  words 
"  any  person,  whether  heir-apparent  or  other  heir,"  by  substituting 
the  word  "  person  "  for  the  woixi  "  heir  "  wherever  it  occurs  through- 
out this  section,  by  deleting  the  words  occurring  immediately 
before  the  proviso,  **  the  nearest  heir  as  well  as  to  other  heirs,"  and 
substituting  therefor  the  words  "all  heirs  of  entail,  whatever  may 
be  the  date  of  the  entail ;  provided  that  nothing  herein  contained 
shall  render  it  necessary  to  value  the  expectancy  and  to  dispense 
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with  the  consent  of  any  heir  except  the  heir-apparent,  in  any  case 
in  which,  under  the  Entail  Acts,  tiie  consent  of  the  heir-apparent 
alone  is  required"  So  &r  the  CSommittee  are  agreed ;  but  the 
minority  of  the  Committee  are  of  opinion  that  in  no  case  should 
it  be  possible  to  dispense  with  the  consent  of  the  nearest  heir ;  in 
other  words,  ihey  thmk  that  the  exception  made  by  the  Act  of 
1875  should  be  continued.  They  think  that  to  dispense  with  his 
consent  is  equivalent  to  ^e  abolition  of  entails,  with  the  probable 
result  of  the  introduction  of  a  system  of  liferent  and  fee,  as  to 
which  reference  is  made  to  the  remarks  of  the  Committee  on 
section  19  of  the  Bill 

Tour  Committee  will  now  refer  in  detail  to  the  sections  of  the 
Bill 

The  preamble  and  sections  1  and  2  seem  unobjectionabla  See, 
however,  the  observation  of  the  Committee  on  the  schedule 
appended  to  the  Bill,  and  referred  to  in  section  2. 

Section  3.  After  the  word  *'  existence,"  occurring  in  the  sixth 
line  of  the  section,  insert  the  woids  "  for  the  time."  The  first 
proviso  seems  unnecessaiy,  in  respect  of  the  ample  provisions  of 
section  6;  but  if  it  is  retained,  it  ought  to  be  expressly  made 
applicable  to  old  as  well  as  to  new  entails  by  the  insertion  after  the 
word  "necessary,"  occurrinfi^  in  the  first  line  of  the  proviso,  of  the 
words  ''whether  the  entail  is  dated  before,  on,  or  after  the  said 
date."  The  second  proviso,  at  the  top  of  page  2,  seems  to  have 
been  filmed  for  the  purpose  of  making  applicable  to  new  entails 
the  provisions  of  section  11  of  the  Act  of  1848  with  reference  to 
old  entails.  This,  however,  would  be  made  clearer  by  following 
more  closely  the  phraseology  of  the  section  referred  to.  The  word 
"  or,"  occurring  in  the  second  last  Une,  ought  to  be  "  and" 

Section  3.  From  the  punctuation  of  this  section  it  mieht  be 
supposed  that  the  words  ''in  like  manner  as  if  the  entail  were 
dated  prior  to  the  said  date,"  occurring  in  the  sixth  line  of  the 
section,  applied  only  to  the  powers  mentioned  in  the  immediately 
prec^ng  Una  To  make  it  clear  that  they  apply  to  all  the  powers 
mentionea  in  this  section,  substitute  a  comma  for  a  semicolon  iii 
the  fourth  line,  and  insert  the  word  "  all "  after  the  word  "  expendi- 
ture "  in  the  fifth  Une.  After  the  words  "  Entail  Amendment  Act, 
1848,"  occurring  in  the  eighth  and  ninth  lines,  the  words  "  and  of 
the  Entail  Amendment  Act,  1853,"  ought  to  be  inserted,  in  respect 
that  section  6  of  the  latter  Act  amends  the  provisions  referred  to 
of  the  former  Act 

Section  6.  After  the  word  "  him "  in  the  eighth  line  of  the 
section  insert  the  words  "  or  them." 

Section  6.  This  section  enlarges  the  provisions  of  section  31  of 
the  Act  of  1848  with  reference  to  the  appointment  by  the  Court 
of  a  curator  ad  litem  to  a  person  whose  consent  is  required  to  an 
appUcation  to  the  Court,  but  who  is  unable  to  give  a  vaUd  conaent 
on  account  of  minority  or  legal  incapacity.  The  present  sectiiHi 
authorizes  the  Court  to  appoint  either  the  legal  guardian  of  such 
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person  or  another  party  to  be  curator  ad  litem  to  the  person  under 
disability,  and  comers  upon  such  curator  the  power  to  consent  on 
behalf  of  his  ward,  even  where  full  age  is  expressly  required  under 
the  eiiisting  Entail  Acts,  as  in  the  case  of  the  nearest  heir  under 
sections  1-4  of  the  Act  of  1848  as  amended  by  section  4  of  the 
Act  of  1875.  It  is  plain  that  no  curator  ad  litem  will  be  disposed 
to  exercise  this  veiy  important  power,  unless  he  is  secured  from 
responsibility  for  an  error  of  judgment  It  is  therefore  veiy 
desirable  to  add  to  the  present  section  a  provision  in  terms  simiUu: 
to  those  of  section  31  of  the  Act  of  1848,  that  no  curator  ad  litem 
shall  incur  any  responsibility  unless  it  is  alleged  and  proved  that 
he  has  acted  corruptly  in  the  matter. 

Section  7.  The  provisions  of  this  important  section  have  already 
been  adverted  to.  The  word  " opposed"  occurring  in  the  first  line 
of  the  proviso  is  an  incorrect  expression,  as  section  12  provides 
that  no  creditor  shall  be  entitled  to  oppose  an  application.  The 
proviso  should  run  thus :  "  Provided  also  that  if  any  creditor  of 
such  person  shall  either  hold  infeftment  in  the  entailed  estate, 
duly  recorded,  in  security  of  his  debt,  or  shall  enter  appearance 
and  prove,"  etc. 

Sections  8  and  9.  The  purpose  of  these  sections  seems  unobjec- 
tionable. Insert,  however,  after  the  word  "  recj^uired,"  occurring  in 
the  second  line  of  section  8  and  in  the  sixth  Ime  of  section  9,  the 
words  "or  rec^uires  to  be  dispensed  with;"  and  after  the  word 
"  established  "  m  the  seventh  line,  and  aftier  the  word  "  aforesaid  "  in 
the  ninth  line  of  section  9,  insert  the  words  "  or  their  represen- 
tativea" 

Section  10.  From  the  second  part  of  this  section  it  would 
appear  that  the  provisions  of  the  section  are  intended  to  apply  not 
merely  to  the  case  of  an  heir  in  possession  who  is  entitled  to 
disentail  without  consents,  but  also  to  an  heir  who  is  entitled  to 
disentail  with  consents,  which  under  the  previous  provisions  of  the 
Bill  may  in  all  cases  be  dispensed  with.  This,  however,  should  be 
made  clear  by  the  insertion  after  the  word  "  estate  "  in  the  second 
line  of  the  section,  of  the  words  "  either  by  himself  alone  or  with 
consents."  After  the  word  "application"  in  the  fourth  line  from 
the  end  of  the  section,  insert  the  words  "  or  require  to  be  dispensed 
with."  There  seems  to  be  no  reason  why  the  power  to  disentail 
conferred  by  this  section  upon  any  creditor  of  an  heir  in  possession 
should  not  also  be  conferred  upon  the  trustee  on  the  sequestrated 
estates  of  such  heir. 

Sections  11  and  12  seem  unobjectionable. 

Section  13.  After  the  word  "interest"  in  the  third  line  of  this 
section,  insert  the  words  "  Under  the  Entail  Acts." 

Section  14.  At  the  end  of  the  first  sentence  add  the  words,  "or 
partly  for  a  feu-duty  and  partly  for  a  price." 

Section  15.  The  provisions  of  this  section  should  be  carefully 
considered,  as  upon  them  will  depend  the  efficiency  of  the  second 
part  of  the  Bill    The  questions  which  call  for  special  consideration 
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are — ^in  what  securities  the  surplus  price  may  be  invested ;  whether 
the  investments  should  be  held  bv  trustees  rather  than  by  a  public 
official,  such  as  the  Accountant  of  Court ;  how  the  trustees  are  to 
be  appointed;  and  what  are  to  be  their  powers,  liabilities,  and 
immunitie&  As  regards  investments,  the  Committee  think  that 
the  securities  in  which  the  price  may  be  invested  should  not  be 
more  restricted  than  those  specified  in  section  21  of  Lord  Cairns' 
Settled  Land  Bill  The  Committee  further  consider  that  it  may 
be  difficult  to  get  sufficiently  responsible  persons  to  act  as  trustees, 
unless  the  position  of  such  trustees  is  better  defined.  In  particular, 
the  power  ^ven  to  the  Court  to  accept  the  resignation  of  a  trustee 
appears  objectionable,  in  respect  that  it  shows  uiat  such  a  trustee 
is  not  to  have  the  ordinair  power  of  resigning,  and  consequently 
suggests  that  he  is  not  to  have  the  usual  powers  and  immunities 
of  a  gratuitous  trustee. 

The  words  "  heir  of  provision,"  occurring  twice  in  this  section, 
ought  to  be  ''  heir  of  tailzie  and  provision.'* 

Sections  16  and  17  seem  unobjectionable. 

Section  18  is  unobjectionable  as  far  as  it  goes ;  but  the  Com- 
mittee think  that  a  nirther  provision  should  be  added,  making  it 
possible  for  the  heir  in  possession,  whenever  a  burden  in  the  form 
of  a  definite  capital  sum  of  money  becomes  chargeable  on  a  con- 
verted fund,  to  uplift  and  apply  sufficient  of  the  fund  to  pay  off 
the  burden. 

Section  19  is  unobjectionable  as  far  as  it  goes ;  but  the  Com- 
mittee think  that  the  very  general  provisions  of  the  section  will 
not  be  found  sufficient  to  prevent  the  introduction  of  a  system  of 
liferent  and  fee,  which  the  Committee  would  regard  as  more 
objectionable  than  the  present  modified  system  of  entail,  in  resnect 
that  liferenters  have  not  the  extensive  powers  conferred  by  modem 
legislation  on  heirs  of  entail  in  possession. 

SCHEDULB. — ^The  interpretation  clause  (section  2)  of  the  Bill 
provides  that  the  expression,  **  Entail  Acts,"  shall  mean  the  Acts 
mentioned  in  the  schedule  and  this  Act,  and  that  they  may  be 
cited  by  the  short  titles  therein  mentioned.  The  Acts  mentioned 
in  the  schedule  are,  however,  by  no  means  all  the  Acts  relating  to 
entailed  estates ;  and  the  Committee  have  failed  to  discover  any 
principle  for  the  inclusion  of  such  Acts  as  the  Turnpike  and  Road 
Acts,  and  the  exclusion  not  only  of  Conveyancing  Acts,  but  also 
of  the  Acts  relating  to  the  sale  of  entailed  supenorities,  the  sale 
of  entailed  lands  to  the  Crown,  or  to  public  bodies  with  compulsory 
powers,  or  for  redemption  of  the  Land-Tax,  or  for  the  erection  of 
churches  and  manses.  There  does  not,  however,  appear  to  be  any 
practical  objection  to  the  selection  of  Entail  Acts  contained  in  the 
schedule ;  and  it  will  be  convenient  to  be  able  to  cite  them  by  the 
short  titles  therein  mentioned,  as  the  Acts  prior  to  1868  have  at 
present  no  short  titlea 
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Btport  hjf  the  Committee  of  the  Faculty  of  Advocates. on  the  Bills 
of^Dchange  Bill,  1882. — ^TIub  Bill  is  intended  to  consolidate  and 
codify  the  law  relating  to  bills  of  exchange,  promissoiy  notes,  and 
cheques.  As  it  stands  at  present,  it  is  drawn  solely  with  reference 
to  the  law  of  England  and  Ireland,  and  it  is  mainly  a  digest  of  the 
existing  law  in  those  parts  of  the  United  Kingdom,  with  the 
occasional  introduction  of  new  rules  or  definitions  in  departments 
where  the  law  is  as  yet  unsettled.  It  does  not  include  the  rules 
of  judicial  procedure  for  the  recovery  of  bills,  nor  does  it  codify 
the  law  of  prescription  or  limitation,  nor  the  law  of  evidence,  in  so 
far  as  specially  applicable  to  bills.  Although  confined  to  the  sub* 
stantive  law  reg^odine  the  negotiable  instruments  with  which  it 
deals,  its  utility  to  the  mercantile  community  in  England  and 
Ireland,  in  providing  by  legislative  authority  a  compendium  of 
rules  which  should  l^  known  by  every  man  of  business,  is  unques- 
tionable. It  is  to  be  regretted,  however,  that  it  was  not  part  of 
the  ori^al  scheme  of  the  promoters  of  this  Bill  to  include  Soot- 
land  within  its  provisions.  It  might  with  advanta^ge  have  been 
framed  from  the  first  as  a  British  code  upon  its  subjects,  intended, 
after  due  comparison  and  selection,  to  unite  and  combine  the 
different  local  systems  into  one  national  whole.  The  expediency 
of  having  the  same  laws  for  the  three  kingdoms  with  regard  to  in- 
struments of  such  common  occurrence  as  bills  of  exchange  is  plain ; 
and  though  Scottish  lawyers  are  placed  at  some  disadvantage  in 
bein^  asked,  after  the  measure  has  been  prepared  in  terms  of 
Ekiglish  law  and  upon  English  authorities  exclusively,  to  consider 
whether  it  can  be  accepted  for  Scotland,  there  is  fortunately  less 
difficulty  in  this  than  m  almost  any  other  branch  of  law  in  arriv- 
ing at  substantial  uniformity.  It  is  thought  that  this  Bill  should 
be  passed  for  Scotland,  subject  to  the  following  observations: 
Summary  diligence  upon  bills  and  their  sexennial  prescription  or 
limitation  not  being  within  the  scope  of  this  measure,  the  ques- 
tion remains,  in  what  respects  this  Bill,  if  passed  for  the  United 
Eongdom,  would  alter  the  law  of  Scotland ;  and  whether  any  alter- 
ations are  such  as  should  be  accepted  or  careftiUy  provided  against  ? 
In  answering  this  question  attention  will  first  be  directed  to  the 
main  points  on  which  this  Bill  as  it  stands  would  effect  alterations 
in  the  law  of  Scotland.  Some  notes  will,  in  the  second  place,  be 
given  on  different  clauses  consecutively,  as  to  changes  which  seem 
desirable  to  be  made  in  Committee  on  the  Bill,  either  to  render  it 
consistent  with  Scottish  law  and  practice,  or  for  its  improvement 
generally. 

FntST. — 1.  The  Bill  adopts  the  rule  of  English  law  that  where  a 
bill  is  drawn  payable  to  a  specified  person  simply  without  ihe 
addition  of  any  words  authonziiur  transfer,  it  is  payable  to  that 
person  only,  and  is  not  negotiable  (see  clause  10).  The  rule  in 
Scotland  is  that  a  bill  or  promissory  note  is  essentially  in  ita 
nature  negotiable  without  any  words  expressly  making  it  payable 
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to  order  or  bearer.  2.  The  Bill  adopts  in  claxue  56,  fsub-aection 
4»  another  rule  of  English  law,  that  a  bill  shall  not  operate  as  an 
assignment  of  any  funds  in  the  hands  of  the  drawee  available  for 
the  payment  therecrf^  and  that  the  drawee  who  does  not  accept 
shall  not  be  liable  to  any  effect  on  the  instmment  By  the  law  of 
Scotland,  a  bill  or  draft  has  the  effect  of  an  assignation  by  the 
drawer  to  any  cash  or  money  to  the  amount  of  the  bill  belonging 
to  him  in  the  hands  of  the  drawee ;  and  this  assignation  can  be 
completed  by  presentment  or  other  due  intimation,  so  as  to  secure 
a  preference  against  the  drawer's  creditors,  and  to  give  a  right  of 
action  for  payment  against  the  drawee  without  acceptance.  (See 
WaUs'  Trustees,  21st  December  1853,  16  D.  279;  Cartm-,  20th 
March  1862,  24  D.  925.)  The  same  rule  probably  applies  to 
cheques  when  granted  for  value  {Waterston,  6th  Februaiy  1874, 1 
R  470).  The  Scottish  law  on  both  these  points  was  reported  by 
the  Faculty  in  1854  to  the  Mercantile  Law  Amendment  Commission 
as  fit  to  be  adopted  in  England  These  CommissionerB,  in  their 
Second  Report,  remark  upon  both  suUects:  ''There  is  another 
difference  prevailing  as  to  the  form  of  a  bill  or  note,  which  we 
thmk  it  necessary  to  notice.  In  England  or  Ireland  a  bill  or  note 
is  not  ne^tiable  unless  made  payable  to  order  or  to  bearer.  In 
Scotland  it  ia  On  the  one  hand,  it  may  be  said  that  the  inten- 
tion of  parties  is  to  be  collected  from  their  words,  and  if  a  bill  or 
note  is  not  in  terms  made  payable  to  oixler  or  to  bearer,  it  cannot 
be  presumed  that  the  parties  intended  it  to  be  so.  On  the  other 
hand,  it  has  been  observed  that  bills  or  notes  are  essentially  nego- 
tiable instruments,  and  that  it  must  be  presumed  that  the  parties 
intended  them  to  be  so,  unless  the  contrary  is  expressed ;  and  we 
think  this  the  more  convenient  rule,  and  that  in  future  throughout 
the  United  Kingdom,  bills  and  notes  should  be  negotiable  unless 
the  n^tiation  of  them  is  expressly  on  the  face  of  them  restricted. 
...  In  Scotland,  a  bill  of  exchan^  operates  from  the  time  of 
presentment  for  acceptance  as  an  assignment  of  debt,  owing  by  the 
drawee  to  the  drawer ;  but  in  England  and  Ireland,  although  bills 
of  exchange  and  promissory  notes  are  excepted  out  of  the  general 
rule  that  choses  m  action  cannot  be  assigned,  yet  a  bill  has  not 
the  effect  of  aHsigning  a  debt  or  money  of  the  drawer  in  the  hands 
of  the  drawee.  We  oelieve  that  the  Scottish  law  on  this  subject 
is  productive  of  benefit ;  and  as  debts  may  be  assigned  in  equity, 
we  see  no  sufficient  reason  for  refusing  the  same  operation  to  bills 
of  exchange  in  England  and  Ireland  in  this  respect  that  they  have 
in  Scotland,  and  recommend  that  the  laws  of  the  several  countries 
shall  on  this  point  be  assimilated" 

It  is  thougnt  that  if  the  promoters  of  the  present  Bill  do  not 
see  their  way  to  assimilation,  by  adopting  the  Scottish  rule  on 
both  the  points  above  mentioned,  care  should  be  taken,  in  so  &r 
as  reguds  Scotland,  to  preserve  the  Scottish  rule  intact 

There  is  one  peculiarity  in  the  Scottish  law  as  to  bills,  which 
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18  not  directly  touched  by  the  present  Bill,  though  it  might  be  in- 
cidentally affected  by  some  clauses,  such  as  23, 30,  sub.  2, 33,  sub.  2. 
The  point  now  refen^ed  to  is  the  rule  that  the  presumption  of  onerous 
consideration  cannot  be  rebutted  otherwise  than  by  the  writing  or 
oath  of  the  holder.  This  rule  has  already  been  to  some  extent 
trenched  upon  by  the  provision  of  section  15  of  "  The  Mercantile 
Law  Amendment  (Scotland)  Act,  1856,"  that  with  regard  to  bills 
lost,  stolen,  or  fraudulently  obtained,  the  onus  of  proving  value  is 
thrown  on  the  holder.  Recent  decisions  have  also  greatly  relaxed 
the  original  stringency  of  this  rule.  The  English  rule,  implied 
though  not  stated  in  this  Bill,  is,  that  proof  of  non-onerosity  may 
be  given  by  parole ;  and  the  Ij^e  rule  obtains  in  other  cases  where 
writ  or  oath  is  alone  allowed  in  Scotland,  as  when  the  parties  to 
an  accommodation  bill  seek  to  recover  from  the  person  accom- 
modated, contraiy  to  their  formal  places  on  the  bill,  or  when  one 
acceptor  seeks  to  recover  the  whole  amount  from  his  co-acceptor 
as  the  true  principal  debtor  {Catto,  Th/ymson,  &  Co.,  22nd  Nov. 
1867,  6  M.  54 ;  Swanson,  3rd  Dec.  1870,  9  M.  208).  With  regard 
to  this  restriction  to  writ  or  oath,  the  Faculty  adopted  in  the 
Report  of  1854,  already  referred  to,  the  following  opimon :  "  Your 
Committee  are  of  opinion  that  it  deserves  consideration  whether 
the  English  law  should  not  be  extended  to  Scotland,  especially 
considering  the  recent  alterations  on  the  law  of  evidence. '  The 
Scottish  rule  of  evidence  on  this  subject  has  lately  been  condemned 
by  a  judge  as  ''  unreasonable  in  itself,  and  most  mischievous  in  its 
operation  "  {Ferguson,  Davidson,  &  Co.,  22nd  Jan.  1880, 7  R  500).  It 
is  thought  important  that  opportunity  should  now  be  taken,  in  the 
application  of  this  Bill  to  Scotland,  to  provide  that  proof  to  rebut 
the  presumption  of  onerosity,  or  any  other  presumptions  connected 
by  law  with  bills,  shall  not  be  limited  to  writ  or  to  oath  on  refer- 
ence. 

4.  Care  should  be  taken,  in  connection  with  clause  108,  that 
the  rules  of  Scottish  Bankruptcy  law  are  saved.  (See  the  Boyal 
Bank  of  Scotland,  15th  June  1881, 8  R  805.)  The  rules  of  common 
law,  mentioned  in  the  same  clause,  should  be  declared  to  mean  in 
Scotland  the  common  law  of  Scotland. 

5.  The  provisions  in  sections  10  to  16  inclusive  of  "  The  Mer- 
cantile Amendment  Act  (Scotland),  1856,''  are  in  the  main 
repeated,  and  therefore  superseded  by  this  Bill.  Care,  however,  is 
required  in  scheduling  these  sections  for  appeal,  that  the  proviso 
which  saves  the  necessity  of  a  notarial  protest  in  order  to  summary 
diligence  is  not  omitted.  Further,  the  certificate  of  two  house- 
holders, allowed  by  clause  104,  to  operate  as  a  notarial  protest 
where  a  notary  cannot  be  obtained,  should  also  be  capable  of  being 
registered  for  summary  diligence.  Further,  care  should  be  taJ^en 
in  connection  with  the  provisions  of  clause  53  that  the  present 
power  of  protesting  against  the  acceptor,  for  summary  diugence, 
any  time  within  six  months  after  dishonour  should  be  presorved. 
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6.  It  is  probable  that»  by  the  law  of  Scotland,  when  persons 
become  parties  to  a  biU  as  drawer  and  acceptor  respectively  for 
the  accommodation  of  a  third  party,  the  acceptor,  if  he  retires  the 
bill,  will  not  be  allowed  to  recover  any  contribution  from  his  co- 
surety. So  much  at  least  may  possibly  be  inferred  finom  Beveridge^ 
14th  January  1852,  14  D.  329.  This  Bill  (clause  64),  if  passed 
for  Scotland,  will  place  the  accommodating  parties  in  their  true 
position  as  sureties  for  the  party  accommodated,  being  the 
principal  debtor,  no  matter  what  may  be  their  respective  places 
on  the  bill ;  and  it  is  thought  that  the  justice  of  this  result  is 
unquestionable. 

Second. — Cla%ue  3  to  be  deleted,  and  clauses  to  be  framed  pro- 
viding under  the  qualifications  above  and  hereinafter  expressed  for 
the  application  of  this  Bill  to  Scotland. 

Clause  4.  There  are  various  English  law  phrases  throughout  the 
Bill,  such  as  "  holder  in  due  course,"  defined  in  clause  32,  "  holder 
with  notice,"  not  defined  at  all,  '*  equity  attaching  to  the  bill,"  for 
which,  following  the  example  of  the  Mercantile  Law  Amendment 
Act,  1856,  Scottish  equivalents  should  be  used. 

Clause  11,  subs.  3.  If  the  bill  bears  a  date,  interest  should  run 
fit>m  its  date. 

Clause  16.  There  should  be  a  uniform  rule  as  to  holidays. 

Clause  19,  sub.  3.  The  general  rule  in  Scotland  is  that  one  sub- 
scriber of  several  intended  co-obligants  is  not  bound  unless  the 
other  co-obligants  also  sign.  This  rule  appears  to  be  just,  and  it 
should  not  be  altered. 

The  phraseolosy  of  this  provision  is  not  clear. 

Clause  23,  sw).  2.  The  special  purpose  for  which  a  bill  is 
delivered  could  at  present  be  proved  only  by  writ  or  oath  against 
the  holder  {Olen,  14th  December  1849, 12  D.  353 ;  City  Bank,  12th 
May  1869,  7  M.  757). 

Clause  24,  sub.  2.  Minors  or  married  women  engaged  in  trade 
may  validly  grant  bills  in  Scotland ;  and  this  power  was  recom- 
mended by  the  Mercantile  Law  Commissioners  in  1855.  The 
phrase  "  person  subject  to  legal  incapacity  "  should  be  substituted 
for  "  infant "  in  this  clause. 

Clause  25.  These  provisions  ap|)ear  to  assimilate  the  law  of 
England  to  that  of  Scotland  as  to  bills  granted  in  name  of  a  firm ; 
and  the  savin?  of  Scottish  Bankruptcy  rules  already  recommended, 
will  prevent  the  Scottish  distinction  between  the  person  and  estate 
of  the  firm  and  that  of  the  individual  partners  from  bein^  lost 

Clause  27  appears  to  state  the  rule  as  to  procurations  more 
absolutely  than  is  just,  according  to  the  Scottish  decisions  {Onion 
Bank,  17th  March  1873, 11 M.  499).  Some  qualifying  phrase,  such  as 
"  was  in  good  fruith  and  on  reasonable  grounds  believed  to  be  acting 
within  the  actual  limits  of  his  authority,"  should  be  introduced. 

Clause  29,  sub.  1.  This  appears  to  be  abready  the  law  of  Scotland 
^rown,  17th  March  1875, 2  K  615),  but  the  phrase—*'  llie  repudia- 
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tion  of  liability/'  meaning  thereby  personal  liability,  ''must  be 
express  " — might  be  improved. 

Clause  30  in  connection  with  dause  5,  sub.  4  b.  It  is  said  that 
a  bill  may  be  validly  granted  in  Scotland  without  any  considera- 
tion {Law,  20th  July  1876,  3  R  1192) ;  and  it  is  certain  that  a  bill 
may  be  indorsed  gratuitously.  It  is  thought  that  the  present 
measure  will  not  eflfect  any  alteration  on  the  law  of  Scotland  as 
to  the  consideration  for  obligations. 

Clause  31,  sub,  1.  The  definition  of  an  accommodation  bill  is 
too  limited,  and  is  not  consistent  with  sub.  3. 

Clause  33,  sub.  2.  A  bill  affected  with  "  duress,"  equivalent  to 
force  and  fear,  is  by  Scottish  law  null  and  void  against  the  grantor, 
even  in  the  hands  of  an  onerous  indorsee  (  Willacks,  M.  1519).  The 
terms  used  in  section  15  of  the  Mercantile  Law  Amendment  Act 
of  1856  might  be  retained  for  Scotland 

Clause  34,  siib.  4.  It  is  against  the  principles  of  Scottish  law  to 
admit  the  "  equitable  assignment  *'  of  a  bill  or  any  other  security 
by  mere  deposit  The  ri^t  to  compel  implement  of  an  obligation 
to  indorse  is  undoubted ;  but  questions  of  preference  should  depend 
on  the  date  of  actual  transfer  by  indorsation. 

Clause  36,  sub.  5.  This  provision  would  deprive  the  special 
indorsement  of  its  due  eflfect,  and  it  should  not  become  law. 

Clause  38,  sub.  2.  The  terms  of  section  16  of  the  Mercantile 
Law  Amendment  Act,  1856,  are  preferred  for  Scotland,  except  as  to 
the  use  of  the  words  "  indorse,"  "  indorser,"  and  "  indorsee." 

Clcntse  39.  The  negotiation  of  a  bill  back  to  the  acceptor  operates 
its  discharge  under  clause  69,  and  it  cannot  be  reissued  by  him. 

Clause  43,  suib.  1.  It  appears  to  be  enough  that  the  presentment 
for  acceptance  shall  be  made  at  the  place  of  business,  or  fuling 
such  place,  then  at  the  residence  of  the  drawee ;  but  it  is  presumed 
that  failure,  after  reasonable  inquiry,  to  find  the  drawee  personally, 
or  his  trustee  or  executor,  will  be  excused  under  sub.  2. 

Clause  53,  sub.  1,  appears  to  be  inconsistent  with  sub.  4,  as  the 
latter  is  expressed,  and  with  section  13  of  the  Mercantile  Law 
Amendment  Act,  1856. 

Clause  53,  sub.  8.  The  protest  should,  in  Scotland,  be  in  the 
shorter  and  simpler  form  there  presently  in  use. 

Clause  60  appears  to  express  the  result  of  the  Scottish  case  of 
Steele,  14th  June  1880,  House  of  Lords,  7  R  85. 

Clause  70.  Doubts  are  entertained  as  to  the  propriety  of  allow- 
ing verbal  renunciation  to  discharge  a  bill. 

Clause  72,  sub.  1.  The  proviso  should  save  the  case  of  material 
alteration  made  unintentionally  by  innocent  mistake  of  the  holder, 
or  by  the  malicious  act  or  mistake  of  some  person  not  the  holder. 

Clause  85,  sub.  1.  The  power  of  a  customer  to  countermand  his 
cheque  is  recognised  by  Waterslon's  case,  supra ;  but  if  the  payee 
has  received  we  draft  for  value  he  might  still  use  and  enforce  it 
as  an  assignation  in  Scotland. 
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Clause  95,  sub.  1.  According  to  the  law  of  Scotland,  two  or  more 
makers  of  a  promissory  note,  like  the  acceptors  of  a  bill,  are 
always  liable  jointly  and  severally  unless  the  contrary  is  expressecL 
This  should  remain  the  law. 

Suh,  3,  sanie  clause,  appears  to  be  extremely  technical.  If  the 
partner  has  power  to  bmd  his  firm  by  a  bill  debt,  a  promissory 
note  by  him  in  name  of  the  firm  would  in  Scotland  bind  the  firm 
and  all  the  partners  jointly  and  severally ;  and  this  should  remain 
the  law. 

The  "  Vigilance  Association  for  the  Defence  of  Personal  Bights  " 
have  issued  the  following : — 

ITie  Civil  Imprisonment  (Scotland)  Bill, — This  Bill,  brought  in  by  Dr. 
Cameron,  and  read  a  3ecoud  time  and  referred  to  a  Select  Committee  on 
the  29th  of  March,  proposes  to  abolish  imprisonment  for  neglect  on  a 
man's  part  to  contribute  to  the  support  of  illegitimate  children.  The 
Committee  of  the  Vigilance  Association  desires  to  call  attention  to  the 
subjoined  important  letter,  written  by  a  man  whose  experience  gives 
weight  to  his  opinions,  which  describes  the  practical  injustice  that  would 
follow  such  an  alteration  of  the  law,  and  reviews  the  cases  cited  by  Dr. 
Cameron  in  support  of  it  The  father's  responsibility  should  be  enforced 
not  merely  in  justice  to  the  mother,  who  is  severely  punished  if  she  fails 
to  maintain  her  illegitimate  child,  but  as  a  matter  of  public  policy.  To 
leave  such  children  to  be  brought  up  in  the  misery  and  destitution  that 
entire  dependence  on  the  mother  must  necessarily  produce,  will  not  pro- 
mote their  becoming  good  and  useful  citizens. 

The  letter  appeared  in  the  Glasgow  Herald  of  the  Ist  April  1882, 
addressed  to  the  editor. 

Dalbt,  Aybseire,  20ih  Ma/reh  1882. 

Sib, — Inyesterday  moving  the  second  reading  of  the  Civil  Imptisomnent 
(Scotland)  Bill,  Dr.  Cameron,  as  reported  in  the  North  British  Daily  Mail  of 
to-day's  date,  referred  to  the  case  of  William  Walker  ;  and  as  his  statements, 
or  rather  misstatements,  in  regard  to  that  case  are  calcnlated  to  mislead  the 
public,  and  seem  to  have  to  a  certain  extent  misled  the  House  of  Commons,  I, 
as  solicitor  for  the  incarcerating  creditor  in  that  case,  would,  through  the 
medium  of  your  columns,  lay  the  following  statement  of  facts  in  regard  to  it 
before  the  public,  leaving  them  to  judge  whether  it  is,  as  Dr.  Cameron  stated, 
an  illustration  of  the  harsh  operation  of  the  law  on  alimentary  debts,  or  wheUier 
it  does  not  rather  show  the  strong  necessity  for  maintaining  that  law  in  its  pre- 
sent state.  It  appears  that  Dr.  Cameron  took  such  an  interest  in  this  much- 
injured  person's  case  that*  he  employed  his  own  agents  to  act  for  him,  and  I 
think  my  statements  will  show  what  kind  of  person  Dr.  Cameron  thinks  it  his 
duty  to  champion  and  protect,  and  whose  wrongs,  or  supposed  wrongs,  he  has 
thought  fit  to  parade  before  the  House  of  Commons  and  the  public  with  the 
view  of  obtainmg  an  alteration  of  a  law  already  by  far  too  lenient  to  the  class 
of  persons  affected  by  it.  On  the  3rd  day  of  May  1874  a  girl  named  Anne 
HiU  was  delivered  at  Maybole  of  an  illegitimate  female  child,  of  which  she 
alleged  William  Walker,  then  a  miner  m  Dairy,  was  the  father.  Walker 
refused  to  aliment  the  child,  and  on  the  20th  day  of  January  1875  Hill  got  a 
decree  in  absence  against  Walker  in  the  Sheriff  Court  of  Ayrshire,  at  Kilmar- 
nock, for  (1)  £2,  lOs.  of  inljdng  charges ;  (2)  £8  per  annum  of  aliment  to  her 
child  for  at  least  eight  yean,  payable  by  equal  instalments  quarterly  in  advance; 
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(3)  X8»  Ids.  8cL  of  taxed  expenses  of  process  ;  and  (4)  4s.  as  the  dues  of  extract- 
ing  and  recording  the  decree.  Walker  was  charged  on  that  decree  to  pay  the 
foresaid  sums  of  inlying  charges  and  expenses  of  process,  and  ;£8,  heing  four 
quarters'  aliment  to  the  child,  which  fell  due  on  3rd  May.  3rd  August,  and  3rd 
November  1874,  and  3rd  February  1875.  On  the  12th  day  of  February  1875 
an  arrestment  was  also  laid  against  his  wages  in  the  hands  of  his  employers, 
Messrs.  Meny  &  Cuninghame,  Qlengamocx  Iron-Works,  Kilbimie.  IN  othing 
was  recovered  by  the  girl  under  this  arrestment  or  chaive,  and  Walker  there- 
upon lifted  his  wages  almost  dail^,  rendering  it  useless  for  future  arrestments 
to  be  used,  and  die  has  never  received  a  fiarthing  for  the  upbringing  of  her  child, 
now  nearl J  eiffht  years  of  age,  although  Walker  is  unmanied  and  has  aU  along 
been  earning  large  wages. 

On  the  3rd  dav  of  May  1880  a  girl  named  Anne  Biyce  was  delivered  of  an  illegi- 
timate male  child,  of  which  she  idle^ed  that  Walker,  then  a  pit-drawer,  was  the 
father.  Walker  again  refused  to  dunent  his  child,  and  on  the  28th  July  1880 
a  decree  in  absence  passed  against  bim  in  the  Sheriff  Court  at  Kilmarnock  for 
(1)  £2,  2s.  of  inlying  expenses ;  (2)  £S  per  annum  of  aliment  to  the  child  for 
twelve  years,  payable  quarterly  in  advance ;  (3)  £6,  lOs.  lOd.  of  taxed  expenses 
of  process ;  and  (4)  5s.  as  the  dues  of  extracting  and  recording  the  decrees.  He 
was  on  11th  August  1880  charged  on  this  decree  to  pay  the  said  sums  of  inly- 
ing expenses  and  expenses  of  process,  and  £4,  being  two  quarters'  aliment  to 
the  child,  which  fell  due  on  3rd  May  and  3rd  August  1880,  but  he  again  took 
no  notice  of  the  charge,  and,  as  Dr.  Cameron  says,  he  was  on  the  21st  August 
1880  incarcerated  in  Ayr  Prison.  He  was  apprehended  the  previous  even- 
ing in  his  mother's  house,  and  put  every  valuable  out  of  his  possession  before 
gomg  away  with  the  sheriff  officer,  but  it  is  utter  nonsense  for  Dr.  Cameron  to 
say  he  was  without  funds  or  the  power  of  procuring  funds  to  aliment  himself 
in  prison  till  aliment  was  awarded  to  him  by  the  magistrates.  He  was  at  the 
time  earning  on  his  own  showing,  when  examined  in  cessio,  from  288.  to  29s. 
per  week ;  and  I  have  an  extract  from  his  employers'  books  showing  that  for 
the  six  months  from  February  to  July  1880,  both  inclusive,  he  earned  an  average 
monthly  wace  of  £6,  4s.  3d.,  or  31s.  per  week.  The  truth  is,  he  had  his  mind 
made  up  to  ao  in  Bryce's  case  as  he  nad  done  in  Hill's,  namely,  not  to  pay  a 
farthing  ;  and  he  never  offered  to  pay  either  of  the  girls  anythmg  till  he  was 
examined  in  his  cessio  application,  as  i^rmentioned,  when  he  offered  to  pay 
them,  to  liquidate  past  and  future  aliment,  the  handsome  sum  of  one-sixth  part 
of  his  future  earnings,  which  of  course  would  have  been  much  or  little,  or  even 
nothinc,  just  as  he  thought  fit.  Dr.  Cameron's  statement  of  the  poor  sister 
being  the  support  of  Wa&er  in  prison  and  her  aged  mother  out  of  it  on  her 
wage  of  only  5s.  a  week  is  no  doubt  very  pathetic  and  telling  if  it  were  true. 
But  Walker  has  beside  this  sister  three  brothers  and  two  married  sisters,  all 
equally  bound  and  quite  as  able  as  he  and  the  unmarried  sister  to  contribute 
to  the  support  of  their  mother,  and  I  have  a  certificate  from  the  employers  of 
the  unmarried  sister,  dated  21st  January  1882,  which  states  that  she  *'is  a 
pieceworker  here,  and  when  the  mill  is  running  full  time  makes  an  average 
wage  of  about  lOs.  per  week."  As  has  been  said.  Walker  was  imprisoned  on 
2l8t  August  1880,  and  Dr.  Cameron's  Act  abolishing  imprisonment  for  civil 
debt  under  certain  exceptions  (sums  decern^  for  aument  being  one  of  the 
exceptions)  was  passed  on  7th  September  1880,  though  it  did  not  come  into 
operation  till  1st  January  1881.  As  Dr.  Cameron  says,  Walker,  in  terms  of, 
as  he  thought,  the  provisions  of  that  Act,  expected  to  be  released  on  the  expiry 
of  his  yeers  imprisonment  on  21st  August  1881 ;  but  he  was  detained  for 
another  year  for  not  making  payment  of  £8^  being  four  quarters'  aliment  to 
Bryce's  child,  which  fell  due  on  3rd  November  1880,  and  3rd  February,  3rd 
May,  and  3rd  August  1881— the  year  he  was  in  prison.  He  then  raised  an 
action  of  suspension  and  liberation  in  the  Court  of  Session,  and  Lord  McLaren 
held  that  his  iinprisonment  after  the  expiry  of  the  year  was  illegal,  but  on 
appeal  the  Lord  President  and  the  other  judges  who  heard  the  appeal  unani* 
mously  reversed  the  decision.    Dr.  Cameron  first  says  that  this  action  of  sua- 
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penfiion  was  condacted  for  Walker  by  the  agent  for  the  poor,  which  means  tW 
It  cost  Walker  nothing,  although  tiiis  did  not  appear  from  the  proceedings  in 
Court ;  but  he  then  sajs  that  tne  appeal  was  *'  a  somewhat  expensiye  luxury, 
as  an  appeal  costs  money."  All  I  can  say  is  that  I  heard  Walker  swear  the 
proceedings  in  the  Court  of  Session  cost  him  nothing.  Walker  thereupon 
appli^  for  cessio  in  the  Sheriff  Court  at  Ayr  (his  only  creditors  bein^  HiU 
and  Bryce),  and  obtained  interim  liberation  fix)m  prison  till  the  application 
should  be  disposed  of  on  getting  Robert  Muir,  watchmaker,  Dairy,  and  A. 
Riach,  spirit  dealer  there,  to  become  security  for  him  to  the  extent  of  £^\  that 
he  would  attend  all  diets  in  the  process  and  return  to  prison  if  the  application 
was  refused.  The  application  was  before  the  Sheriff-Substitute  at  Ayr  on  four 
different  occasions,  and  Walker  ^ot  every  indulgence  ;  and  on  the  14th  day  of 
February  1888  the  Sheriff-Substitute  pronounced  the  following  judgment : — 

^  The  Sheriff-Substitute,  having  heard  parties'  procurators  and  considered 
the  process,  Finds  that  the  pursuer  is  not  entitled  %n  hoc  statu  to  the  benefit  of 
cessio.  William  A.  O.  Patbbson. 

*^  Note. — The  pursuer,  an  unmarried  man,  earning  wages  to  the  amount  of 
i28s.  or  29s.  per  week,  has  paid  nothing  to  account  of  either  of  his  alimentaiy 
debts,  although  one  of  them  has  been  running  on  for  ei^ht  vears.  As  in  his 
deposition  he  offered  to  pa^  one-sixth  of  his  future  earmnss  for  behoof  of  his 
creditors,  the  Sheriff-Substitute  adjourned  the  case  to  alTow  him  an  oppor- 
tunity of  finding  caution,  or  making  some  provision  for  securing  payment  in 
terms  of  his  offer.  The  agent  for  the  creditors  stated  that  he  woula  be  williug 
to  accept  any  reasonable  security  that  the  offer  would  be  implemented.  But 
the  pursuer  has  not  made  any  proposal  of  security,  or  attempted  to  assure  his 
creditors  of  his  sincerity.  The  Sheriff-Substitute  is  not  satisfied  that  the  pur- 
suer, who  could  get  employment  at  once  at  wages  of  about  29s.  per  week,  is 
not  able  to  find  caution,  or  give  some  security  for  the  payment  of  a  sixth  of 
his  earnings,  or  that  he  really  intends  to  implement  Ms  offer. 

"W.A.O.P." 

This  decision  was  appealed  to  the  Sheriff  Principal,  who  adhered  to  his 
Substitute's  decision  in  the  following  interlocutor : — 

"Ayr^.l7th  March  1882.~The  Sheriff,  having  considered  the  appeal  for  the 
pursuer,  with  the  reclaiming  petition  in  support  thereof,  and  wnole  process. 
Adheres  to  the  judgment  appealed  from,  and  dismisses  the  appeal. 

"N.  C.  Campbkll. 

"  Nate* — It  is  a  settled  point  that  the  pursuer  is  the  father  of  the  children 
for  whose  aliment  decrees  nave  been  obtained.  It  was  his  first  and  paramount 
duty  to  aliment  his  offopring.  He  was  and  is  an  unmarried  man,  earning  from 
28s.  to  29s.  a  week,  and  well  able  to  aliment  them,  yet  the  aliment  of  one  of 
the  children  has  been  mnning  on  unpaid  for  eight  years  or  thereby,  and  none 
has  been  paid  for  the  other.  There  can  be  no  excuse  for  this  wrongful  and 
cruel  conduct.  It  is  an  extremely  bad  case.  What  reliance  can  be  placed  on 
the  simple  promise  of  such  a  man  unsupported  by  any  kind  of  security  what- 
ever? It  seems  to  be  a  very  worthless  affair.  Surely,  with  relatives  and 
friends  about  him,  and  himself  able  to  earn  continuously  28s.  or  29s.  a  week, 
he  should  be  able  to  find  some  reasonable  security  for  the  fulfilment  of  his 
promise.  In  short,  the  Sheriff  takes  the  same  view  with  the  Sheriff-Substitute, 
in  refusing  the  application  in  hoc  statu.  N.  C.  C." 

Dr.  Cameron  makes  another  statement  which  is  utterly  untrue  :  "  At  any 
rate,  the  Sheriff  allowed  Walker  out  for  a  fortnight,  but  he  could  not  get  any 
work,  and  returned  to  prison.''  He  got  an  order  for  his  interim  liberation  from 
prison  on  the  14th  day  of  January  1882,  on  finding  security  to  the  extent  before 
mentioned,  which  he  found  in  a  day  or  two  afterwards,  and  was  liberated,  and 
he  has  not  been  reincarcerated  since  his  liberation,  and  has  been  working  for 
the  greater  portion  of  the  time  since  he  got  out  of  prison.  Indeed,  I  under- 
stand he  could  have  been  at  work  had  he  D^n  so  incUned  a  day  or  two  after 
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his  interim  release.  From  the  foregoing  remarks  the  public  will  be  able  to 
judge  of  Dr.  Cameron's  so-called  harsh  illustration  of  the  operation  of  the  law 
on  alimentary  debts.  I  am  well  acquainted  with  his  "travelling  draper'' 
illustration,  and  if  the  agent  for  the  incarcerating  creditor  in  that  case,  which 
18  a  very  bad  one  also,  chooses  he  can  easily  show,  as  I  trust  he  will  do,  that  it 
is  an  eaually  worthless  "haish  illustration"  with  Walker's.  If  imprisonment 
is  abolished  for  alimentary  debts,  I  ask  Dr.  Cameron  how  a  miner  or  pit-drawer, 
who  has  usually  nothing  but  his  wages  to  lay  hold  of,  and  who  can  lift  his 
wages  daily,  can  be  compelled  to  aliment  hb  illegitimate  child,  keeping  in  view 
that  the  Poor  Law  Act  only  authorizes  imprisonment  of  the  father  of  such  a 
child  when  it  becomes  chargeable  to  the  Parochial  Board,  and  that  an  able- 
bodied  woman  with  one  child  can  get  no  relief  &om  a  Parochial  Board.  Dr. 
Cameron  has  graphically  depicted  the  woes  of  the  libertine  and  seducer  in 
prison  ;  but  I  can  assure  him  that  on  numerous  occasions  I  have  seen  the  poor 
victim  of  the  seducer's  vile  artifices,  when  turned  out  of  her  father's  house, 
deserted  by  her  friends  and  acquaintances,  and  without  a  penny  in  the  world 
to  support  herself  and  her  child,  in  utter  despair  readv  to  do  anything,  even 
to  taie  away  her  own  life,  while  the  father  or  her  child  and  the  cause  of  her 
destitution  and  distress  was  earning  large  wages  and  living  in  comfort  and 
even  luxuir.  Would  Dr.  Cameron  like  to  be  in  the  position  of  a  poor  able- 
bodied  mill-girl  earning  5s.  per  week,  without  relations  to  help  her,  living  in 
lodgings,  and  having  a  child  besides  herself  to  support  out  of  her  scanty  earn- 
ings ?  In  my  humble  opinion,  if  I  mav  venture  to  express  it,  he  woula  be  for 
better  occupied  in  devising  means  to  make  the  position  of  the  seducers  of  young 
women  more  unpleasant  oy  making  the  law  affecting  them  more  stringent, 
than  b^  promoting  a  Bill  which,  if  passed  into  law,  will  simply  encourage 
unprincipled  artisans  and  others,  with  no  houses  of  their  own,  or  property  of 
snj  kind*  save  their  daily  wages,  to  gratify  their  licentious  propensities,  and 
mm  many  women  without  the  slightest  fear  or  dread  of  any  evil  worldly  con- 
sequences to  themselves. — I  am,  etc.  Wm.  S.  N.  Patrick. 

Legal  Cricket. — There  is  little  doubt  that  ^olf  is  the  some  which 
is  most  popular  with  the  legal  profession  in  Scotland:  not  only 
does  the  Bar  excel  in  that  pastime,  but  many  distinguished 
Senators  of  the  OoUege  of  Justice  are  amongst  the  keenest  and 
best  players  of  the  day.  We  are  glad  to  see,  however,  that  the 
members  of  the.  Scottish  Bar  can  hold  its  own  in  even  more 
athletic  exercises.  On  the  24th  and  26th  ult  a  match  was  played 
between  eleven  members  of  the  Bar  and  an  eleven  drawn  from  the 
oflScers  of  the  Black  Watch  (42nd  Highlanders),  now  statibned  at 
Edinburgh  Castle.  The  Bar  team  comprised  some  names  well  known 
in  cricketing  annals,  and  the  result  proved  that  their  assumption 
of  wig  and  gown  had  not  detracted  from  their  efficiency  when  clad 
in  the  less  imposing  but  more  comfortable  garb  of  the  ^ame.  The 
result  of  the  match  was  that  the  Bar  beat  the  Military  by  an 
innings  and  twenty-six  runs :  it  may  be  interesting  to  note  that  in 
1869,  when  the  42nd  were  last  stationed  in  Edinburgh,  the  same 
match  was  played,  but  with  a  very  different  result,  the  soldiers 
having  then  an  easy  victory  over  the  lawyers.  In  that  year,  how- 
ever, the  42nd  had  an  exceptionally  strong  team,  and  were  seldom 
or  never  defeated  during  the  whole  season.  The  Bar  had  a  veir 
fair  eleven,  and  we  lately  came  across  the  record  of  another  match 
which  they  played  with  Loretto  School  about  the  same  period,  and 
which  they  won  easily.    In  the  match  last  month  Mr.  Henderson 
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and  Captain  Eden  were,  we  believe,  the  only  players  who  had 
taken  part  in  the  contest  of  1869. 

Considering  that  most  of  the  players  for  the  Bar  were  quite  out 
of  practice,  and  that  some  of  them  had  not  touched  a  bat  for  many 
years,  the  display  of  cricket  was  very  creditable.  The  Dean  of 
Faculty  (Mr.  J.  EL  A.  Macdonald,  Q.(5.),  with  his  usual  urbanity, 
gave  a  kind  of  official  sanction  to  the  whole  afiair  by  acting  as 
umpire.    We  subjoin  the  scores. 

42nd  Hiohlandxrs. 


FirH  Innings, 
Captain  Wauchope,  st.  Mackenzie 

D.  Laidlay  .....  0 

C.  J.  Eden,  c.  Gardiner  b.  Pearson  26 

P.  J.  Livingstone,  b.  Laidlay .        .  4 

J.  Home,  c  Forbes  b.  Laidlay        .  43 

T.  Qraham  Stirling,  b.  Laidlay      .  4 

W.  Eden,  c.  Pearson  b.  Laidlay      .  4 

H.  F.  Elliott,  b.  Pearson        .       .  3 

E.  Lee,  b.  Pearson  ....  0 

H.  H.  Mowbray,  b.  Pearson   .        .  1 
E.  L.  Speid,  not  out       .        .        .2 

G.  M.  Munro,  b.  Pearson                .  1 


Total    •       .  88 


Second  Innings. 


sub.  b.  Mackenzie  . 
c»  Pearson  b.  Laidlay 
c.  Lockhart  b.  Pearson 
St.  Mackenzie  b.  Laidlay 
b.  Mackenzie  . 
b.  Laidlay 
b.  Mackenzie . 
c  Patten  b.  Laidlay 
sub.,  not  out  . 
b.  liudlay 
c  and  b.  Mackenzie 
Extras     . 


Total 


.  2 
.  49 
.  6 
.  21 
.  14 
.  1 
.  14 
.  1 
.  2 
.  O 
.  2 
.     4 

103 


Th£  Bab. 
Firtt  Innings, 

A.  Pearson,  b.  Livingstone 101 

^ '  *  .        .        19 


W.  J.  Laidlay,  c.  Mowbray  b.  Livingstone 
J.  Patten,  b.  Livinsstone  ...» 
D.  Dundas,  b.  C.  J.  Eden .... 

C.  E.  Mackenzie,  b.  C.  J.  Eden 

J.  H.  Forbes,  st.  Livingstone  b.  C.  J.  Eden 
J.  A.  Gardiner,  b.  Livingstone  • 
J.  Reid,  b.  C.  J.  Eden       .... 
A.  £.  Henderson,  b.  Livingstone 

D.  Lanff,  not  out 

A.  F.  M.  Lockhart,  b.  Livingstone    . 

Extras 


Total 


3 

40 
27 

1 
7 
0 

4 
7 
0 
8 

217 


Mr.  Andrew  Jameson,  Advocate  (1870),  has  been  appointed 
Counsel  to  KM.  Department  of  Woods  and  Forests,  in  room  of 
the  late  Mr.  T.  Ivory. 

BiU'Chamh€9\ — The  following  is  the  Bill-Chamber  Roster  for 
the  ensuing  long  vacation : — 

Friday,     July  21,  to  Saturday,  Aug.    5 — Lord  Fraser. 
Monday,  Aug.    7,  to         „        Aug.  19       „     M'Laren. 

„        Aug.  21,  to         „        Sept    2       „     Einnsab. 

„         Sept   4,  to         „        Sept  16       „     Shand. 

..         Sept  18.  to         „        Sept  30       „  { ^'^S]^ 
„        Oct    2,  to        „        Oct   14       „     Lee. 


391 

^he  Scotttish  |CAtD  Mttqttiim  attb  Sheriff  Court  fUj^orttr. 

SHERIFF  COURT  OF  ARGYLESHIRE. 
Sheriffs  Iryinb  and  Campion. 

OAMPBELL  V,  FLBTCHER. 

Tacit  relocatum-^Novatio  non  premmUur. — Miss  Campbell  of  Dunmore 
raised  an  ordinary  action  against  her  tenant,  Peter  Fletcher,  for  £40,  the  half- 
year's  rent  due  at  Martinmas  1881  for  the  farm  of  Clachaig  and  croft  and  house 
of  Bann,  which  the  defender  continued  to  occupy  by  tacit  relocation  after 
Whitsunday  1881,  when  his  previous  lease  of  the  suojects  expired.  The  defence 
was  that  in  November  1880  the  defender  had  given  to  pursuer's  factor  verbal 
notice  of  renunciation  of  the  lease  as  at  Whitsunday  1881,  and  that  in  April 
following  he  had  arranged  with  pursuer  for  a  renewal  of  the  set  at  a  reduced 
rent    After  probation  the  following  judgments  were  given  : — 

"Inveraray,  19^  April  1882.— The  Sheriff-Substitute  having  heard  parties' 
procurators  and  made  avizandum,  Finds  in  point  of  fact  (1)  that  the  defender 
was  tenant  of  the  farm  of  Clachaig  and  croft  and  house  of  Baun  on  the  estate 
of  Dunmore,  of  which  the  pursuer  is  proprietrix,  for  six  years  from  Whitsunday 
1875  to  Whitsunday  1881,  at  a  rent  01^^80  per  annum  ;  (2)  that  at  Whitsunday 
1881  the  defender  continued  in  possession  of  said  farm,  croft,  and  house ;  (3) 
that  no  new  lease,  either  verbal  or  written,  was  entered  into  between  pursuer 
and  defender :  Finds  in  point  of  law  that  the  defender  having  under  these 
circumstances  continued  in  possession,  must  be  held  to  have  done  so  by  tacit 
relocation,  and  is  liable  to  the  pursuer  for  rent  according  to  the  amount  paid 
under  the  lease  during  the  preceding  six  jeais :  Therefore  decerns  against  the 
defender  for  the  sum  of  £40  sterling,  with  interest  thereon  at  the  rate  of  £& 

Ser  centum  per  annum  from  11th  November  1881  till  paid:  Finds  the 
ef»ider  liable  to  the  pursuer  in  the  expenses  of  this  action :  Allows  an 
account  to  be  lodged,  and  remits  the  same,  when  lodged,  to  the  Auditor  to  tax 
and  report  Gso.  Campion. 

^  Note. — ^The  defender's  lease  of  the  form,  croft,  and  house  expired  at  Whit- 
stmday  1881,  but  he  continued  in  nossession  of  the  same  auer  that  date. 
Unless  some  new  agreement  can  be  shown  to  have  been  entered  into  between 
pursuer  and  defender,  this  tenancy  must  be  held  to  have  been  by  tacit  reloca- 
tion. There  is  no  doubt  but  that  during  the  months  of  March  and  April 
negotiations  were  pending  between  pursuer  and  defender  as  to  making  new 
terms  as  to  the  possession  of  the  lands,  but  there  is  e<}ua11y  little  doubt  that  no 
definite  agreement  was  come  to  in  the  matter.  This  is  clear  from  the  evidence 
Ic^  on  both  sides,  the  subsequent  agreement  that  the  defender  was  to  leave  the 
farm  and  that  the  pursuer  was  to  take  over  the  shee{>-stock,  under  which  agree- 
ment arbiters  on  Doth  sides  to  value  it  were  appointed.  It  is  absurd  to  say 
that  this  agreement  was  meant  to  imply  that  Miss  Campbell  was  to  take  over 
and  keep  the  sheep-stock  and  not  to  hand  it  over  to  any  incoming  tenant. 
She  had  sufficiently  fulfilled  her  part  of  the  bargain  in  seeing  that  when 
defender  left  his  farm  his  stock  was  taken  over  in  the  usual  course.  It  is  the 
defender  who  throws  up  this  bargain  and  goes  back  upon  an  uncompleted 
arrangement  which  had  obviouslv  been  wholly  abandoned  by  both  parties. 
The  &ctor  for  the  pursuer  verbally  on  11th  May,  and  by  letter  of  13th  May 
1881,  informs  the  defender  what  the  terms  are  to  be  if  he  elects  to  remain  on, 
and  he  does  renudn  on,  alleging  some  arrangement  with  Miss  Campbell  which 
he  is  unable  to  substantiate. 

''  The  item  of  jTT,  6s.  9d.  for  sheep  referred  to  appears  to  have  been  settled, 
and  that  of  £6  for  a  shed  which  was  to  have  been  taken  over  by  pursuer  was 
part  of  the  agreement  which  was  afterwards  abandoned,  and  stands  or  &lls 
with  it  G.  a" 

'<  Inveraray f  Qih  June  1882.— The  Sheriff  having  considered  the  appeal  for 
the  defender  against  the  interlocutor  of  19th  April  1882,  with  reclidming 
petition  for  the  defender,  answers  thereto  for  the  pursuer,  and  whole  process, 
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DiMniMes  said  vjgigeal  and  aflhnu  the  interiocntor  iqipealed  acniiui :  Finds  ihe 
defender  liable  in  the  additional  expenses  of  this  appeal,  allows  an  acoonnt 
thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the  Auditor  of  Oooit 
to  tax  and  to  report,  and  decerns.  Alsx.  Forbks  Ibyihel 

'*Nole. — The  defender  was  tenant  of  the  farm  of  Clachaig  and  house  and 
croft  of  Bann,  on  tiie  lands  of  the  pnrsner,  for  a  term  of  six  yean  from  Whit- 
snndar  1875,  and  at  a  rent  of  £80  a  year. 

**  The  present  action  concludes  for  payment  of  a  sum  of  £40  of  rent  doe  by 
the  tenant  to  the  proprietor. 

''  It  appears  that  in  the  month  of  November  1880  the  defender  gave  verbal 
notice  to  the  fiictor  for  the  pursuer  that  he  was  to  remove  at  the  Whitsunday 
following,  when  his  agreement  came  to  an  end. 

*'  This  notice  was  communicated  to  the  pursuer,  but  no  formal  warning  to 
remove  was  given  to  the  tenant,  and  he  remained  in  posseanon  of  the  farm. 

^The  remark  of  Mr.  Erskine  (2.  6.  35)  would  thus,  primd  facie  at  least,  be 
applicable  to  the  state  of  things  thus  arising,  that  *if  the  proprietor  do  not 
bring  an  action  against  the  tenant  for  removing  upon  the  warning,  or  if  the 
tenant^  notwithstanding  his  renunciation,  continues  in  the  natural  possession 
without  disturbance  from  the  landlord,  the  parties  are  understooa  to  have 
changed  their  minds,  and  the  tacit  relocation  revives  and  subsists  till  a  new 
wanung  or  renunciation.'  This  legal  principle  of  tacit  relocation  is  dearly 
expressed  by  Lord  Stair  (2.  9.  22)  in  terms  with  which  the  other  institutional 
writers  on  the  law  of  Scotland  are  in  exact  accordance.  *  Tacit  relocation/ 
he  says, '  ia  that  which  is  presumed  to  be  the  minds  of  both  parties  after  expiry 
of  a  tack  when  neither  the  setter  wameth  nor  the  tacksman  renounceth ;  for 
other  significations  of  the  alterations  of  their  minds  will  not  suffice,  these  being 
the  habile  ways  of  voiding  tacks.' 

"  It  is  ouite  true,  as  argued  by  the  defender,  that  this  presumption  as  to  the 
mind  of  tne  parties  is  not  a  pretumptio  juris  et  dejvre  which  does  not  admit 
of  contradiction  or  refutation,  but  an  ordinary  presumption  which  may  be 
redargued  or  rebutted  by  competent  evidence  to  tne  contrary ;  and  the  case  of 
the  defender  is  in  substance,  that  on  the  evidence  of  the  nsMstm  of  the  whole 
circumstances,  and  of  the  transactions  between  the  parties,  nis  continuance  in 
possession  of  the  Dann  is  to  be  ascribed  not  to  tacit  relocation,  but  to  a  new  and 
express  agreement 

*'  It  seems  clear  firom  what  is  laid  down  by  the  authorities  on  this  head  that 
the  burden  of  proving  such  new  agreement  lies  on  the  defender,  and  this  is 
in  accordance  with  another  maxim  of  law,  ^NowUio  non  presumitw ;'  the  sub- 
stitution of  a  new  obligation  for  one  previously  existing  is  not  to  be  presumed, 
but  must  be  proved  by  the  party  alle&;ing  it. 

"  In  the  opmion  of  the  Sheriff  the  defender  has  failed  in  this  proofl 

'<It  is  no  doubt  true  that  at  several  interviews  between  the  parties, 
particularly  that  of  the  20th  April  1881,  certain  communings  took  place  or 
proposals  were  made  as  to  the  defender's  remaining  on  the  farm  at  a  rent  less 
than  half  of  that  hitherto  paid  for  it,  and  with  an  ooligation  on  the  proprietor 
to  build  him  a  new  house,  but  the  parties  differed  on  various  points.  On  this 
the  pursuer  on  21st  or  22nd  April  wrote  to  the  defender  tiie  letter  No.  8  of 
process,  suggesting  that  he  should  give  up  the  form.  No  answer  having  been 
received  to  this  letter,  she  sent  for  the  defender.  In  his  own  account  of  what 
passed  he  says, '  She  sent  for  me  to  see  if  I  would  give  up  the  farm.  I  said 
that  I  would  if  she  would  take  over  the  sheep-stock,  potatoes,  and  everything 
without  trouble  to  me.  She  agreed  to  that.'  It  f uri^her  appears  that  arrange- 
ment was  made  at  the  same  time  for  the  appointment  of  valuators  on  each 
side. 

<<  It  appears,  therefore,  to  the  Sheriff  on  the  whole  case  that  the  defender  has 
not  proved  a  concluded  agreement  for  his  remaining  on  the  farm  at  the  reduced 
rent,  and  on  the  other  terms  alleged  by  him,  and  that  the  interlocutor  of  the 
"^---ff-Substitutc  is  right  A.  F.  V^ 

-MacLachlan A  {«.— Wright 
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THE  REFORMATORY  SYSTEM— SHOULD  IT  BE  TAKEN 
OVER  BY  GOVERNMENT? 

By  Sheriff  Spbns. 

A  RoTAL  Commission,  as  every  one  interested  in  the  subject  of 
destitute  and  neglected  children  knows,  has,  on  the  motion  of  Sir 
William  Vernon  Harcourt,  been  appointed  to  inquire  into  the 
present  law  as  affecting  juvenile  offenders.  Their  labours  will 
necessarily  embrace  a  comprehensive  inquiry  into  the  working  of 
the  Reformatory  and  Industrial  School  systems.  In  the  autumn  of 
1880  it  was  known  that  the  frequent  imprisonment  of  young 
children  for  petty  offences  had  attracted  the  attention  and  indig- 
nation of  the  Home  Secretary,  and  shortly  afterwards,  following 
the  precedent  set  by  Sir  Richard  Cross  in  connection  with  another 
socio-criminal  problem  (the  question  of  whether  the  lash  should  be 
legalized  as  a  punishment  for  brutal  assaults  and  certain  other 
offences),  Sir  William  Harcourt  issued  a  circular  to  Chairmen  of 
Quarter- Sessions,  Recorders,  Stipendiary  Magistrates,  Magistrates- 
of  Metropolitan  Police  Courts,  Borough  Magistrates,  Sheriffs  in 
Scotland,  and  certain  other  ofiBcials.  The  circukr  directed  attention 
''to  the  present  state  of  the  law  concerning  the  treatment  and 
punishment  of  juvenile  offenders  both  under  the  General  Criminal 
Statutes  and  the  Reformatory  and  Industrial  Schools  Acts;"  and  a 
request  was  made  that  the  recipients  would  ''be  so  good  as  t& 
consider  in  what  way  the  law  ought  to  be  amended,  especially  with 
a  view  to  the  prevention  of  imprisonment  of  young  children, 
whether  on  remand  or  after  conviction."  The  answers  received 
have  now  been  published  in  a  blue-book  of  considerable  size^  and 
a  marked  similarity  of  views  as  to  the  advisability  of  certain 
amendments  of  the  law  has  been  elicited,  as  well  as  a  piarked  diver^ 
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gence  on  other  points  embraced  in  the  subject  of  inquiry.  I 
think,  accordingly,  that  it  was  the  right  result  after  this  preliminary 
inquiry  to  move  for  the  appointment  of  a  Boyal  Commission; 
still  it  may  be  open  to  question  whether  a  short  Act  might 
not  have  been  passed  this  session  dealing  with  one  or  two 
points  on  which  there  is  a  practical  unanimity  of  opinion  on  the 
part  of  those  having  what  may  be  called  "  skilled  knowledge  "  of 
the  subject.  As  a  rule,  piecemeal  legislation  is  a  mistake;  but 
if  it  be  known  and  admitted  that  social  harm  is  resulting  from 
a  particular  practice  which  legislation  can  at  once  remedy,  then 
surely  that  is  well  done  which  is  quickly  done.  Thus  the  enforced 
adjunct  of  imprisonment  for  a  period  of  not  less  than  ten  days  to 
every  reformatory  sentence  is  now  so  universally  condemned 
that  it  seems  hardly  probable  that  any  short  measure  introduced 
by  Grovemment  proposing  its  abolition  would  be  opposed.  As 
experience  shows,  a  Eoyal  Commission  (even  though  the  report  of 
its  members  is  a  careful  and  exhaustive  one,  and  their  conclusions  are 
arrived  at  unanimously,  or  nearly  so)  is  one  thing  and  legislation 
upon  it  is  another,  e.g,  the  Marriage  Commission,  of  which  Lord 
Selborne  was  chairman,  which  sat  so  long  ago  as  1869. 

There  is  one  subject  in  connection  with  the  treatment  of  juvenile 
olSenders  to  which  I  desire  to  direct  attention.  It  had  not  occurred 
to  me  at  the  time  when  I,  in  common  with  other  magistrates, 
received  and  answered  the  circular  referred  to;  but  which  the 
more  I  have  thought  over  it,  the  more  important  has  it  appeared 
to  me.  The  subject  to  which  I  refer  is  the  question  whether  it 
is  advisable  that  Government  should  take  over  the  whole  Eeforma- 
tory  system  into  its  own  hands.  It  can  hardly  be  said  that  in 
the  blue-book  referred  to  there  is  any  suggestion  Government 
should  take  this  course,  but  in  the  **  Opinions  and  Su^estions 
of  the  Nottingham  School  Board,"  which  appear  to  me  able 
and  clearly  put,  I  find  the  following:  "10.  That  before  the 
Beformatory  and  Industrial  Schools  systems  can  be  extended 
with  advantage  to  the  community  they  ought  to  be  thoroughly 
remodelled  by  Parliament,  and  placed  more  directly  under  Gov- 
ernment supervision  and  control ;  the  coupling  together  of  the  two 
distinct  kinds  of  schools  should  be  avoided,  and  suitable  classifi- 
cation of  the  cases  attempted,  as  well  as  special  arrangements  made 
for  short  periods  of  sharp  discipline  which  would  be  both  deterrent 
and  remedial." 

I  do  not  doubt  that  the  result  of  the  inquiry  of  the  Boyal  Com- 
mission will  be  to  advocate  an  extension  of  the  Industrial  School 
system  and  a  minimizing  of  the  Beformatory  system.  Of  course 
those  who  are  interested  in  the  subject  are  aware  of  the  real  and 
supposed  distinctions  between  Beformatories  and  Industrial  Schools; 
still  it  may  perhaps  be  useful  to  state  briefly  here  what  these 
differences  are.  There  are  separate  statutes  regulating  Beforma- 
tories and  Industrial  Schools.  Generally  spealong,  briefly  stated,, 
the    chief   and    vital    distinction    between    Beformatories    and 
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Industrial  Schools  is  that  Beformatories  are  places  of  detention  for 
cliildren  under  sixteen  years  of  age  at  the  date  of  committal  con- 
victed of  crime  where  means  are  supposed  to  be  taken  to  wean 
from  crime  and  to  induce  the  leading  of  honest  and  respectable 
lives ;  whereas  Industrial  Schools  are  training-homes  for  children 
under  fourteen  at  date  of  committal  who,  there  is  good  reason  to 
fear,  if  not  looked  after  in  this  way  may  turn  out  useless,  if  not 
criminal,  members  of  society.  Children,  however,  under  twelve 
years  of  age  charged  with  a  first  criminal  offence  may  be  despatched 
to  an  Industrial  School,  and  no  child  under  ten  years  of  age 
charged  with  a  first  offence  can  be  sent  to  a  Beformatory  unless 
"  sentenced  in  England  by  a  judge  of  Assize,  or  Court  of  General  or 
Quarter  Sessions,  or  in  Scotland  by  a  Circuit  Court  of  Justiciary 
or  Sheriff"  The  14th  section  of  the  Eeformatory  Act  (29  and  30 
Vict.  c.  117)  begins  thus :  "  Whenever  any  offender,  who  in  the 
judgment  of  the  court,  justices,  or  magistrate  before  whom  he 
is  charged,  is  under  the  age  of  sixteen  years,  is  convicted  on 
indictment  or  in  a  summary  manner  of  an  offence  punishable  with 
penal  servitude  or  imprisanmerU"  and  proceeds  to  say  that  such 
offender  may  be  ordered  to  be  detained  in  a  Beformatory  after  a 
term  of  imprisonment  of  not  less  than  ten  days.  Under  the  words 
italicized  above  it  has  been  held  by  various  magistrates  throughout 
the  country  that  for  certain  mere  police  offences  children  can  be 
sent  to  Beformatories.  Thus,  for  instance,  two  children  charged 
under  the  General  Police  (Scotland)  Act  of  being  vagrants  because 
found  sleeping  in  a  close  or  common  entry,  were  sentenced  lately 
by  a  magistrate  at  Govan,  near  Glasgow,  to  ten  days*  imprisonment 
and  five  years'  detention  in  a  Beformatory;  and  I  find  from  a  table 
appended  to  the  (1880)  Beport  of  the  Government  Inspector  of 
Beformatories  and  Industrial  Schools  that  no  less  than  seventy-two 
children  were  despatched  to  Beformatories  for  vagrancy,  and  two 
for  stone-throwing,  in  the  year  1879.  From  a  table  appended  to 
the  (1881)  Beport  it  appears  that  eight  children  in  the  year  1880 
were  in  Scotland  despatched  to  prison  for  at  least  ten  days,  and  to 
a  Beformatory  for  "  breach  of  the  peace  "  1  There  are  no  committals 
under  this  head  in  England.  In  the  year  1880  fifty-one  were  sent 
for  "  vagrancy."  For  throwing  stones  there  was  only  one,  I  am  glad 
to  say.  Since  the  decision  of  the  Govan  magistrate  referred  to,  a 
case  came  before  the  judges  of  the  Justiciary  Court  (the  supreme 
Criminal  Court  of  Scotland),  and  it  was  there  authoritatively  laid 
down  that  a  Beformatory  sentence  cannot  competently  be  awarded 
for  petty  police  offences.  In  the  year  1879  it  appears  that  six 
children  in  England  and  eleven  in  Scotland  were  sent  to  Beforma- 
tories for  assaults;  in  1880  three  in  England  and  seven  in  Scot- 
land. Assaults  may  be  trifling  or  they  may  be  serious  offences,  e.g. 
determined  stabbing ;  but  it  is  obvious  that  a  sentence  of  ten  days' 
imprisonment  and  five  years'  detention  in  a  Beformatory  is  a  pun- 
ishment which  in  the  ordinary  run  of  assaults  is  monstrously 
disproportionate  to  the  offence  when  committed  by  a  child.    Then 
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again  it  may  be  mentioned  that  out  of  the  1630  offenders  despatched 
to  Eeformatories  in  1879,  no  fewer  than  1002  were  sent  on  convic- 
tion of  first  offences,  no  fewer  than  189  were  nnder  twelve  years  of 
age,  and  11  were  under  ten  years  of  age.  Out  of  the  1656  offenders 
committed  to  Beformatories  in  the  year  1880,  905  were  sent  on 
conviction  of  a  first  offence,  18  were  under  ten  years,  and  212  were 
under  twelve  years  of  age.  It  seems  to  me  from  this  statement 
hardly  possible  to  doubt — 

(1)  That  children  are  frequently  sent  to  Beformatories  by  magis- 
trates interested  in  particular  Eeformatories  with  the  primary 
object  of  keeping  up  such  institutions ; 

(2)  That  children  are  frequently  sent  to  Reformatories  because 
there  is  no  available  Industrial  School  in  the  district ;  and 

(3)  That  children  are  frequently  sent  to  Beformatories  when  it  is 
the  worst  thing  possible  for  them. 

The  Beformatory  should  always  be  regarded  as  the  dernier  ressart 
for  a  child.  As  the  law  stands,  he  is  stamped  with  the  impress  of 
the  gaol ;  he  is  ineligible  for  army  or  navy ;  if  the  fact  of  h^  being 
a  Beformatory  boy  leaks  out  in  after  life  when  he  has  got  honest 
employment,  fellow-workmen  often  refuse  longer  to  work  with  him ; 
and,  worse  than  all,  it  infers  an  amount  of  evil  companionship  from 
which  it  would  require  the  best  and  strongest  of  natures  to  escape 
a'  certain  amount  of  pollution.  I  can  hardly  believe  that  those 
magistrates  who  habitually  or  frequently  send  children  for  first 
offences  to  the  Beformatory  can  ever  have  put  the  question  to 
themselves,  "  What  is  best  for  the  child  before  me  ? "  and  have 
considered  it  with  any  practical  knowledge  of  the  subject  In 
connection  with  this  point  let  me  refer  to  the  following  passages 
from  the  reply  of  Major  Inglis  (the  Grovemment  Inspector  of 
Beformatories  and  Industrial  Schools)  to  the  circular  of  Sir  W.  V. 
Harcourt  previously  adverted  to : — 

"  From  our  acquaintance  with  the  subject,  and  from  an  examina- 
tion of  the  cases  recently  brought  under  the  special  notice  of  the 
Secretary  of  State,  I  think  that  a  large  number  of  such  children 
were  sent  to  prison  on  very  trivial  pretexts  for  very  petty,  insigni- 
ficant, and  childish  offences,  and  that  it  was  possible  and  highly 
expedient  to  have  dealt  with  a  large  proportion  of  such  offences  on 
sounder,  wiser,  and  more  humane  principles.  The  objections  to 
sending  young  offenders  to  prison  are  made  manifest  by  the  ill- 
effects  produced  upon  their  minds  by  the  process.  They  become 
familiarized  with  the  highest  form  of  punishment  suitable  only  for 
the  adult.  The  deterrent  effect  of  the  punishment  is  very  soon 
lost  upon  their  minds.  They  lose  character  and  good  name  in  their 
own  estimation  as  weU  as  in  that  of  others.  They  become  insen- 
sible to  shame  and  disgrace,  and  being  stamped  as  '  prison  birds ' 
in  their  own  place  and  neighbourhood,  go  from  bad  to  worse,  and 
become  reckless,  hardened,  and  dangerous.  The  offence  is  repeated, 
and  another  term  of  imprisonment  follows,  and  so  the  child  is 
gradually  led  on  until  he  becomes  a  confirmed  criminal  and  a 
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miserable,  degraded  being,  past  all  reasonable  hope  of  recovery. 
The  Eeformatory,  it  is  true,  has  been  enabled  to  grapple  with  a 
certain  number  of  the  more  hopeful  of  such  cases  in  the  last  few 
years,  but  familiarity  with  crime  is  a  dangerous  thing,  and  leads  to 
mischievous  ends.  What  seems  to  be  wanted  at  the  present  time  is 
to  adopt  such  measures  as  may  prevent  a  child,  say  under  fourteen 
years  of  age,  who  can  hardly  be  considered  responsible  for  his 
actions,  from  being  treated  judicially^  as  an  adult  ofifender.  The 
child  acts  thoughtlessly,  foolishly,  and  recklessly;  he  is  not  of 
sufficient  discretion  to  know  the  full  consequence  of  offending 
Bgainst  law  and  order.  Throwing  stones,  breaking  windows,  using 
a  catapult,  letting  off  fireworks  in  the  streets,  trespassing  for  bird- 
nests,  petty  theft  of  fruit  growing  in  an  orchard,  wanton  and  foolish 
damage  to  property,  picking  a  turnip,  plucking  a  flower,  creating  a 
disturbance  or  petty  riot,  quarrelling,  causing  an  obstruction  or 
petty  annoyance,  bathing  in  forbidden  waters,  selling  things  in  the 
street  without  a  licence,  trying  to  obtain  a  livelihood  in  prohibited 
ways,  and  many  other  such  petty  misdemeanours  do  not  need  nor 
deserve  the  serious  punishment  and  degradation  of  imprisonment." 

This  seems  the  language  of  common-sense,  and  yet,  for  such 
things  as  those  above  specified,  it  appears  to  be  the  case  that 
magistrates  not  infrequently  commit  children  to  Eeformatories  after 
sentences  of  imprisonment.  As  pointed  out  before,  for  first  offences 
no  fewer  than  1002  were  sent  to  a  Reformatory  in  the  year  1879 
and  905  in  the  year  1880.  No  doubt  the  large  majority  of  these 
cases  were  first  acts  of  petty  theft  or  other,  dishonesty.  In  most 
of  these  cases  I  can  hardly  doubt  such  a  sentence  was  injudicious  in 
the  extreme  in  the  interests,  not  of  the  child  only,  but  of  the  State. 

What  then  is  the  conclusion  deducible  from  these  remarks  ?  I 
think  it  clearly  points  to  the  fact  that  there  is  an  unnecessary 
number  of  Eeformatories  in  the  country,  and  that  there  is  an  abuse 
of  the  present  local  Reformatory  system,  an  abuse  which  is  indirectly 
due  to  the  Government  grant  for  every  boy  or  girl  sent  to  a  Eeforma- 
tory. The  grant  at  present  allowed  is  6s.  per  week,  or  £15, 12s. 
per  annum,  and  this  sum  makes  it  an  object  of  extreme  desirability 
to  many  Eeformatories  to  obtain  inmates.  Thus,  for  instance,  a 
Eeformatory  has  premises  and  a  staff  equal  to  the  exigencies  of 
200  boys.  It  has  only  150 ;  50  more  boys  at  £15,  12s.  per  annum 
will  give,  so  far  as  the  50  are  concerned,  a  handsome  margin  of 
profit.  From  the  (1881)  Eeformatory  and  Industrial  Schools  Eeport 
previously  referred  to  it  appears  that  the  number  of  Eeformatories 
in  the  country  is  64,  viz.  52  in  England  and  12  in  Scotland.  There 
are  44  Protestant  Eeformatories  in  England  and  8  Eoman  Catholic 
Eeformatories.  There  are  10  Protestant  and  2  Eoman  Catholic 
Eeformatories  in  Scotland.  As  at  December  31, 1880,  there  were  in 
England  3624  Protestant  boys  and  783  Protestant  girls  under  deten- 
tion, and  1159  Eoman  Catholic  boys  and  218  Eoman  Catholic  girls. 
In  Scotland  there  were  as  at  the  same  date  792  Protestant  boys 

*  Obvious  pritvtei's  error  corrected — it  is  "judiciously"  in  the  blue-book. 
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and  121  Protestant  girls,  and  277  Eoman  Catholic  boys  and  96 
Eoman  Catholic  girfi;  in  all,  7070  children.  There  are  three 
Eeformatory  training-ships  in  England ;  none  in  Scotland.  These 
three  ships  are  of  course  included  in  the  52  English  Eeformatories 
noted  above.  One  of  these  Eeformatory  ships  is  a  Eoman  Catholic 
institution.  I  think  the  conclusion  may  fairly  be  deduced  that 
social  harm  is  being  done  by  so  many  children  being  despatched 
to  Eeformatories  at  present,  and  in  the  interest  of  the  nation  I 
submit  that  it  is  desirable  that  there  should  be  a  diminution  in  the 
number  of  Eeformatories. 

But  though  this  conclusion  be  arrived  at,  I  think  it  is  impossible 
to  hold  that  Eeformatories  should  be  wholly  abolished.     It  ia 
necessary  to  guard  against  the  contamination  of  Industrial  Schools 
through  hardened  juvenile  offenders.    We  would  be  doing  injustice 
to  the  Industrial  School  system  if  the  power  of  despatching  juvenile, 
though  previously  convicted,  criminals  to  some  other  place  than 
an  Industrial  School  were  done  away  with ;  in  other  words,  if  all 
offending  children  had  to  be  despatched  to  Industrial  Schools,  if 
sentenced  at  all.    Then  the  limit  of  age  in  Industrial  Schools  at 
the  date  of  order  is  fixed  at  fourteen,  and  the  limit  of  age  in 
Eeformatories  at  sixteen,  and  there  seems  good  reason  for  the 
distinction.     It  is  strongly  urged  by  many  philanthropists  that  the 
law  should  be  altered  so  as  to  msJce  it  competent  to  despatch  to 
Industrial  Schools  children  charged  with  first  offences  up  to  and 
under  fourteen  years  of  age,  instead  of  merely  up  to  twelve,  as  at 
present ;  and  I  cannot  believe  that  children  under  fourteen  charged 
with  a  first  offence  would  be  likely  to  do  real  injury  to  feUow- 
inmates  if  watched  carefully  and  judiciously.     The  best  chance, 
however,  for  hardened  juvenile  offenders,  and  for  the  State,  though 
it  may  be  a  doubtful  one,  is  to  sever  them  from  the  guardianship 
that  has  been  imable  to  prevent  them  from  lapsing  into  crime,  and 
to  adopt  a  system  of  disciplinary  training  to  honesty ;  and  the  only 
way  in  which  this  can  be  done  appears  to  me  by  a  Eeformatory,  or 
some  institution  of  the  kind.    It  is  true  that  managers  of  Eeforma* 
tories  have  the  power  of  saying  that  they  will  not  take  boys  under 
orders  of  magistrates ;  they  are  not  bound  to  do  so ;  but  in  many 
cases  they  are  only  too  glad  to  get  them,  in  the  interests  of  the  insti- 
tution.   Hence  there  is  no  attempt  on  their  part  in  the  general  case 
to  consider  whether  the  case  was  one  which  it  was  desirable  for  the 
judge  or  magistrate  to  send  to  a  Eeformatory ;  but  it  would  be  a 
different  matter  if  ^Eeformatories  were  wholly  national  institutions, 
and  some  permanent  official  were  connected  with  the  system  whose 
duty  it  was  to  consider  whether  the  case  was  a  proper  one  for  the 
Eeformatory  to  receive.    This  consideration  leads  me  at  once  to 
the  question,  "  Is  it  desirable  that  the  Eeformatory  system  should 
be  tiJcen  over  by  Government  ? " 

What,  then,  are  the  advantages  which  would  be  gained  by  the 
Government  taking  into  its  own  hands  the  whole  Eeformatory 
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system  ?  The  consideration  adverted  to  in  the  preceding  paragraph 
I  think  is  one.  Again,  in  the  year  1877  the  whole  prison  adminis- 
tration, which  antU  that  date  had  been  vested  in  local  boards,  was 
taken  over  by  the  Government  immediately  preceding  that  now  in 
power.  A  reference  to  the  debate  on  the  second  reading  of  the 
English  Prisons  Bill,  as  reported  in  Hansard,  will  suffice  to  show 
with  sufficient  clearness  the  grounds  on  which  this  was  done.  The 
Home  Secretary,  Sir  Eichawi  Cross,  was  chiefly  responsible  for 
the  introduction  and  conduct  of  the  measure  through  Parliament. 
With  reference  to  the  objection  that  the  measure  was  one  which 
interfered  with  the  distinguishing  feature  of  our  country's  admin- 
istration, namely,  local  self-government,  he  said, ''  Then  there  was 
the  fear  of  centralization.  He  would  not  yield  to  any  man  in  his 
intense  admiration  and  love  for  local  self-government  In  his 
opinion  it  was  the  great  strength  of  this  country.  Nothing  had 
made  our  country  stronger  or  our  constitution  more  likely  to  last 
than  the  great  freedom  of  local  self-government,  which  had  been 
given  not  only  to  bodies  in  the  country,  but  to  our  municipalities. 
He  assured  the  House  that  he  would  never  take  one  step  wittingly 
to  infringe  upon  the  system  of  local  self-government  He  was  for 
extending  it  as  far  as  possible  in  order  that  the  several  localities 
might  be  free  to  govern  themselves  according  to  their  several  wants 
and  requirements."  Then,  further  on,  the  then  Home  Secretary 
set  forth  what  was  his  all-important  reason  for  the  proposed 
transference.  "  For  his  part,"  he  said,  "  he  was  entirely  in  favour 
of  throwing  upon  the  localities  the  expense  of  everything  that  was 
necessary  and  suitable  for  their  management ;  but  there  was  one 
thing  in  which  the  reason  for  throwing  expense  upon  the  localities 
failed.  They  could  not  do  so  where  the  object  in  view  was  to 
obtain  uniformity  of  management,  discipline,  and  punishment 
throughout  the  country,  as  in  the  case  of  jails.  If  they  threw 
those  duties  broadcast  over  the  whole  country,  the  variety  they  got 
was  fatal  to  uniformity.  Therefore  in  taking  the  management  of 
prisons  out -of  the  hands  of  the  localities  he  contended  that  he  was 
not  depriving  them  of  any  power  which  they  ought  to  possess.  .  .  . 
The  only  object  which  he  had  from  beginning  to  end  in  the  Bill 
was  to  promote  in  the  prisons  of  the  country  that  uniformity 
of  discipline,  punishment,  and  management  which  he  believed 
essential  to  the  proper  carrying  out  of  the  law."  The  same  argu- 
ment seems  applicable  with  equal  force  to  the  case  of  Beforma- 
tories.  Indeed,  it  might  almost  be  said  that  the  taking  over  of 
Beformatories  by  the  Government  is  a  corollary  of  the  resolution  to 
take  over  theprison  administration.  Unquestionably  the  reformation 
of  criminals  is  much  more  a  State  question  than  a  local  one. 
Criminals,  from  the  nature  of  things,  are  migratory  in  their  habits. 
Therefore,  the  locality  where  the  crime  is  committed  for  which 
sentence  is  awarded  has  only,  as  it  were,  a  fractional  interest  in 
the  criminal's  future  welldoing.    The  Government  contribution. 
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moreover,  is  in  many  cases  sufficient,  indeed  more  than  sufficient 
in  some  cases,  for  the  boy's  keep;  and  when,  practically,  tiie 
Government  is  really  defraying  the  expense  of  maintenance,  it 
seems  only  right  that  there  should  be  the  direct  responsibility  of 
seeing  that  the  money  expended  is  put  to  the  best  possible  use  for 
the  end  desiderated. 

Again,  as    experience    shows,  and    as    every  one  practically 
acquainted  with  the  subject  *  knows,  the  lamentable  number  of 
Reformatory  boys  who  become  habitual  criminals  is  mainly  due 
to  that  large  proportion  of  them  who  return  to  their   so-called 
''friends.''    It  appears  to  be  the  case  that  in  almost  all  local 
Beformatories  a  system  of  visiting  is  allowed  to  be  kept  up  between 
the  inmates  and  their  homes.    Thus  in  the  Duke  Street  Beforma- 
toiy  in  Glasgow  the  lads  are  allowed  out  once  a  month  or  so, 
and  even  to  stay  away  for  a  couple  of  days  at  a  time.     A  riot 
took  place  the  other  day  in  this  Beformatory,  and  at  the  initiation 
of  this  outbreak  a  gang  of  roughs  gathered  outside  the  institution 
and  whistled  and  made  signals  to  the  lads  inside.    It  is  said  that 
it  is  not  wanted  to  make  Beformatories  prisons,  but  what  is  the 
only  valid  reason  for  sending  to  Beformatories?    Surely  it  is 
because  the  proper  guardians  have  either  been  training  to  crime  or 
been  unfit  to  keep  from  crime.    In  the  best  interests  of  the  child 
it  is  desirable  that  the  evil  connection  with  criminal  surroundings 
should  be  severed  at  once,  and,  if  possible,  for  ever.    If  habitual 
communication  is  kept  up  after  the  despatch  of  inmates  to  Reforma- 
tories, in  the  natursd  course  of  things,  at  the  end  of  the  term  of 
sentence,  the  lad  returns  to  those  haunts  where  the  same  incentives 
to  crime  exist  that  previously  led  him  to  its  commission.     Further, 
even  supposing  him  anxious  to  get  honest  employment,  it  is  not 
reasonably  possible  that  he,  known  as  a  Beformatory  boy  in  the 
locality  of  his  criminal  surroundings,  can  expect  to  obtain  it 
Thus  the  good  but  feeble  resolve  for  honesty  dies  away,  and  the 
lad,  as  it  were,  is  driven  to  the  conclusion  that  the  only  method  of 
earning  a  livelihood  is  to  take  to  crime  as  an  occupation.    It  is 
clear  that  if  Beformatories  are  to  remain  local  institutions,  subject, 
it  is  true,  to  Governmental  inspection,  and  the  expense  partly  de- 
frayed by  Government,  but  still  supposed  to  be  primarily  supported 
by  local  benefactions,  rates,  or  contributions,  it  cannot  be  expected 
that  the  locality  should  contribute  for  the  maintenance  of  inmates 
who    are    not    connected  with    the    locality.    But   once  make 
Beformatories  national  institutions,  then  there  is  no  difficulty  what- 
ever in  severing  the  inmates  from  all  present  connection  with  the 
evil  associations  and  surroundings  of  the  locality  of  the  crime  on 
which  the  order  of  detention  has  been  pronounced.    Thus  the 
Glasgow  boys  might  be  detained  in  a  Beformatory  in  England,  and, 
vice  versd,  English  boys  in  a  Beformatory  situated  in   Scotland 
We  believe  that  it  would  be  generally  admitted  by  those  who  have 
studied  the  subject  that  the  result  of  such  complete  severance 
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would  have  a  very  marked  effect  in  diminishing  the  number  of 
Beformatory  backsliders,  and  thus  good  would  result  not  only  to 
the  Statei  but  it  would  undoubtedly  be  for  the  best  interests  of  the 
boys  themselves.  With  the  sentimental  objection  to  the  alleged 
cruelty  of  separating  parent  from  child  I  have  no  sympathy.  In 
sending  to  a  Beformatory  the  magistrate  should  be  satisfied  that 
the  home  influence  has  failed,  and  the  parent,  I  submit,  has  no 
good  reason  to  complain  when  the  State  says,  "  You  have  failed  to 
keep  your  boy  from  crime,  and  therefore  we  must  use  the  best 
means  to  prevent  his  becoming  an  habitual  criminal"  Nay,  I  think 
that  the  knowledge  of  such  a  severance  being  possible  may  act 
as  a  very  wholesome  deterrent  to  those  evil  guardians  inclined 
to  train  to  crime,  or  that  other  worthless  section  of  the  community 
who  apparently  regard  with  utter  indifference  the  future  of  their 
children's  lives. 

But  it  may  be  said,  Is  Government  to  be  put  in  the  position  of 
being  the  responsible  guardians  of  such  children  ?  it  is  an  unnatural 
responsibility  for  it  to  undertake !  It  is  in  the  interests  of  the 
State  of  course  that  no  child  should  become  an  habitual  criminal. 
It  is  well  known  that  although  Beformatories  are  supposed  to  teach 
trades,  a  very  small  percentage  indeed  leave  Beformatories  fitted  as 
journeymen  to  follow  the  trade  which  they  are  supposed  to  have 
been  learning.  Further,  it  is  in  the  knowledge  of  those  acquainted 
with  the  subject  that  certain  occupations  are  carried  on  in  Beforma- 
tories which  do  little  or  no  good  in  the  training  of  boys  for  the 
work  of  life,  but  which  yield  a  considerable  amount  of  pecuniary 
gain  to  the  institutions.  Again,  I  believe  it  to  be  the  case  that 
there  are  certain  occupations,  e,g.  such  as  baking,  which  are 
allowed  to  be  carried  on  in  certain  Beformatories  and  Industrial 
Schools  that  are  of  an  unhealthy  character,  and  the  description  of 
constitution  and  physique  of  such  lads  as  are  in  the  ordinary  case 
to  be  found  in  Beformatories  and  Industrial  Schools  are  not  such 
as  are  calculated  to  bear  with  impunity  the  continued  evil  effects 
of  such  trades.  Thus,  although  it  may  be  the  case  that  the  baking 
trade  may  yield  a  certain  percentage  of  profit,  and  lads  might  leave 
the  institutions  in  which  such  trades  were  taught  able  to  carry  on 
as  journeymen  the  occupation  referred  to,  still  the  State  will  reap 
but  little  benefit  if  shortly  afterwards  ill-health  comes  on,  and  the 
bread-winner  dies  and  leaves  an  unhealthy  and  feeble  family  to  be 
taken  care  of  by  the  Poor  authoritiea  If  Beformatories  were  national 
institutions,  I  think  that  surely  more  systematic  training  in  healthy 
trades  could  be  effected,  and  that  in  this  way  much  better  results 
would  be  obtained  in  the  way  of  lads  at  the  end  of  their  sentence 
of  detention  being  found  qualified  to  carry  on  honest  occupations  as 
journeymen.  It  is  so  obviously  in  the  best  interest  of  the  State  to 
do  what  it  can  to  prevent  habitual  criminality,  that,  while  acknow- 
ledging there  is  force  in  the  objection  stated  at  the  beginning  of 
this  paragraph,  I  still  think  that  Government  should  be  responsible 
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to  this  extent,  viz.  that  they  should  see  the  lads  qualified  in  some 
honest  occupation  before  they  part  with  them.  If  at  the  end  of 
the  period  of  sentence  the  lads  were  unfit  for  the  trades  selected, 
they  might  be  detained  until  they  were  pronounced  competent 
workmen  by  an  inspector.  Of  course  in  these  remarks  I  am  pro- 
ceeding upon  the  assumption  that  there  is  nothing  in  the  lads, 
either  physically  or  mentally,  to  unfit  them  for  learning  a  trade ; 
lads  unfitted  by  physical,  or  mental  defect  for  learning  trades  are 
not  proper  inmates  for  Beformatories.  It  is  outwith  the  scope  of 
this  paper  to  deal  with  the  question  of  what  should  be  done  with 
such  lads ;  but  one  of  the  most  melancholy  things,  it  appears  to  me, 
in  the  statistics  of  Seformatories  is  the  considerable  proportion  of 
children  dismissed  on  account  of  "  disease  "  and  "  incorrigibility/* 

There  can,  I  think,  be  little  question  that  there  would  be  a 
saving  of  expense  to  the  country  generally  by  Government  taking 
over  the  Beformatory  system.  The  cost  of  inmates  of  Beformatories 
in  some  cases  is  very  great,  and  the  waste  of  space  is  sometimes 
excessive. 

The  following  tables,  compiled  with  some  care  from  the  statistics 
of  the  (1881)  Beport,  wiQ  show  that  there  is  a  great  difference  of 
cost  per  head  in  the  Boys'  Beformatories  throughout  Great  Britain. 
The  net  cost  per  head  brought  out  in  the  subjoined  table  is  educed 
by  deducting  from  the  gross  outlay  or  adding  thereto,  as  the  case 
may  be,  the  profit  or  loss  on  the  industrial  results. 


England. 

1.  Bedfordshire  Beformatory 

2.  BradwcU  Reformatory,  Cheshire 
8.  Cumberland  Reformatory,  Carlisle 
4.  Devon  and  Exeter  Reformatory,  Exeter 
6.,  Dorset  Reformatory,  MUbome,  Bland- 
ford       

6.  Glamorgan  Reformatory,  Neath 

7.  Hardwicke  Reformatory,  Gloucester 

8.  Kingswood  Reformatory,  Bristol 

9.  Hants  Reformatory,  Southampton    . 

10.  Herts  Reformatory,  Ware 

11.  Liverpool  Farm  School,  Waxrington 

12.  North  Tifflcaahire  Reformatory,  Gar- 

stang 

18.  Manchester  and  Salford  Reformatory, 
Manchester 

14.  Home-in-the-£ast  Reformatory,  Old 

Ford,  E 

1 5.  Monmoathshire  Reformatory,  Ponty- 

pool 

16.  Buxton  ReformatoiT,  Norwich 

17.  Northamptonshire  Reformatory,Tow« 

cester  


56 
62 
48 
82 

44 

66 

76 

148 

82 

48 

144 

122 

72 

54 

88 
58 


46 


Total  Cost,  1880. 

Net  Cost  per 

£1047  4  1 

£18  5  10 

1147  0  0 

21  7  6 

985  8  0 

23  9  11 

756  15  11 

22  14  1 

698  4  9 

18  1  6 

1288  6  5 

17  10  11 

1871  15  8 

18  17  7 

8808  1  5 

16  6  0 

1789  16  4 

24  5  8 

966  19  9 

17  14  2 

2818  18  10 

20  6  8 

2376  10  8 

19  15  8 

2006  12  7 

22  2  6 

940  18  0 

15  4  9 

617  0  8 

16  18  1 

1086  0  6 

20  4  4 

889  2  3 

12  18  5 
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Average 

Number 

maintained. 

Total  Cost,  1880. 

Net  Cost  per 
Head.' 

England. 

18.  North-Eastem  Reformatory,  Morpeth 

200 

£3485  13    7 

£17  16  11 

19.  Suffolk  Reformatory,  Thomdon 

81 

1171  19    8 

14    8    5 

20.  Philanthropic  Society's  Farm  School, 

Surrey 

298 

7164    9  11 

28  19    6 

21.  Wandsworth  Reformatory,  Wanda- 

worth 

194 

8795    6    0 

18     3    8 

22.  Saltley  Reformatory,  Birmingham   . 
28.  Warwickshire  Reformatory,  Learning. 

81 

1507  18    1 

16    2    6 

ton 

80 

1678    5    2 

18  11     1 

24.  Wata  Reformatory,  Warminster 

70 

1322  15  10 

17  15  11 

25.  Woodford  Befonnatory,  Worcester  . 

40 

775    2  10 

20    9    6 

26.  Stoke  FarmBeformatoiy,  Bromsgrove 

78 

1488  16  10 

19    8    7 

27.  Galder  Farm  Refonnatory,  Misfield  . 

106 

2152    1  10 

20  11    2 

28.  Castle  Howard  Reformatoiy,  York  . 

75 

1651  15    4 

22  17    0 

29.  Leeds  Reformatory,  Leeds 

145 

2467    6    0 

18    8    1 

Scotland. 

30.  Old  Mill  Reformatoty,  Aberdeen      . 
81.  Wellington  Farm  Reformatory,  Edin- 

154 

2788    6  10 

6    7    8 

burgh    

107 

2077  17    1 

17  16    0 

82.  Rossie  Reformatory,  Montrose . 

72 

1146    5    4 

17    7    6 

88.  Inyemess  Refonnatory,  Inverness    . 

74 

1156  17    2 

10  16    8 

84.  Buke  Street  Reformatory,  Glu^w  . 

159 

8965  18    9 

22  18    0 

85.  Kibble  Reformatoiy,  Paisley    . 

88 

1561  19    8 

15  18    9 

86.  Stranraer  Reformatory,  Stranraer 

91 

1894    0  11 

21  19  11 

87.  Reformatory  School   Ship,   "Corn- 

wall," Essex         .... 

244 

5922  18  10 

24    1  11 

88.  "Akbar"  Reformatory  School  Ship, 

Liverpool 

165 

3551  18    0 

21  15    4 

Roman  Catholic. 

England. 

89.  St   Edward's  Reformatory,  Boleyn 

Castle,  Plaistow    .... 

184 

8251    2    8 

19  14  11 

40.  Birkdale  Farm  Reformatoiy,  Ains- 

dale,  Southport     .... 

196 

2829  15    9 

14    7    5 

41.  Mount    St    Bernard    Reformatoiy, 

Leicester 

99 

2416    7    1 

24    6  10 

42.  Yorkshire     Reformatoiy,      Market 

Weighton 

225 

4145    6    1 

18    1    6 

Scotland. 

48.  Parkhead  Reformatory,  Glasgow 

201 

3195    5    6 

17  14    0 

English  Tkainino  Ship  (Roman  Catholic). 

44.  Reformatory  School    Ship,    <<  Clar- 

ence," Biricenhead 

228 

4898  16  11 

20    5    5 

It  will  be  observed  that  the  Old  Mill 
stands  first  in  the  whole  Beformatories  for 
tenance.     This  results  from  the   large 


Seformatory,  Aberdeen^ 
the  cheap  cost  of  main- 
amounts  realized  firom 
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industrial  profits,  which  yielded  in  1880  no  less  than  £1814, 
making  the  cost  per  head  only  £6,  7s.  8dL  In  the  (1881)  Report 
the  Inspector  says,  "  Old  Mill  stands  the  first  in  the  Beformatory 
Schools  for  the  able  and  successful  manner  in  which  her  workshops 
are  managed.  Nothing  that  is  wanted  -for  their  efficient  develop- 
ment is  refused.  The  industries  comprise  tailoring,  shoemaking, 
leather  [sic],  and  web  and  weaving  by  power.  There  is  a  consider- 
able farm  and  large  garden."  In  some  cases  there  is  a  loss  on  the 
industrial  results.  Surely  if  there  was  uniformity  of  system  through- 
out the  country  there  should  be  no  industrial  loss  in  any  case,  and 
if  Old  Mill  Eeformatory  can  yield  such  a  large  profit  on  the  indus- 
trial work  of  the  boys  the  system  carried  on  there  should  be 
inaugurated  elsewhere,  provided  that  system  is  really  fitting 
its  inmates  for  healthy  occupations.  I  think  the  statistics 
given  above  show  the  extreme  advisability  of  uniformity  in 
system  which  would  necessarily,  it  appears  to  me,  result  in  saving 
of  expense.  As  a  rule  it  may  be  remarked  that  the  Homan 
Catholic  Beformatories  maintain  the  boys  intrusted  to  their 
care  at  less  cost  than  the  Protestant  Beformatories  do.  Thus, 
for  instance,  the  net  cost  per  head  for  the  Duke  Street  Pro- 
testant Beformatory  in  Glasgow  is  over  £24  per  annum,  while 
the  Boman  Catholic  (Parkhead)  Beformatory  in  connection  with 
Glasgow  maintains  its  boys  for  an  amount  little  more  than  the 
Government  grant  of  £15, 128.  per  head  per  annum.  The  number 
of  boys  in  the  Duke  Street  Beformatory  is  about  130,  whereas 
there  is  accommodation  for  no  fewer  than  450  inmates,  and  at  one 
time  there  were  as  many  as  430  inmates.  It  is  not  necessary  here 
to  give  the  reasons  for  this  decrease.  It  seems  to  me  that  it  would 
be  perfectly  fair,  if  Government  took  over  the  whole  Beformatory 
system,  that  the  Beformatories  throughout  the  country  should  aU 
vest  in  the  Government.  Founders,  whether  merely  private  bene- 
factors or  locally-taxed  communities,  would  not,  I  think,  have  any 
good  reason  to  complain  when  Government  undertook  to  discharge 
wholly,  and,  I  believe,  more  effectually,  the  objects  of  the  founders. 
That  the  number  of  Beformatories  would  be  diminished  throughout 
the  country  if  they  became  national  institutions  there  can  be  no 
doubt,  because,  apart  from  the  diminution  of  numbers  despatched 
to  Beformatories,  which  I  think  will  inevitably  result  from  a  re- 
modelling of  the  Beformatory  and  Industrial  Schools  Acts,  there 
would,  of  course,  be  no  such  waste  of  space  as  that  I  have  instanced 
in  the  case  of  the  Glasgow  Duke  Street  Beformatory.  In  the  short 
practical  speech  of  Lord  Advocate  Watson,  in  moving  the  first 
reading  of  the  Prisons  (Scotland)  Act  of  1877,  he  stated,  "  We  have 
been  reducing  the  number  of  our  prisons  in  Scotland  very  greatly 
of  late  years.  Thirty  years  since  we  had  200  of  these  institutions, 
and  they  have  been  reduced  to  56,  of  which  55  are  managed  by 
local  boards.  There  are  still  a  great  deal  too  many  of  those  local 
prisons.     Some  at  times  are  nearly  empty,  others  contain  a  popu- 
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lation  of  not  more  than  from  5  to  10  at  a  time,  and  I  believe  the 
result  of  this  measure  would  be  to  reduce  the  number  very 
considerably,  and  to  promote  very  largely  economy  and  efficiency 
in  the  maintenance  of  those  establishments/'  and  the  anticipation 
thus  confidently  indulged  in  has  been  partly  fulfilled  since  the 
passing  of  the  measure  referred  to.  We  may  therefore  anticipate, 
also,  that  the  analogy  will  hold  in  the  case  of  Reformatories  if 
taken  over  by  the  Government.  I  see  little  reason  to  doubt  that 
the  Government  allowance  of  £15, 12s.  per  head  would  be  sufficient 
for  the  maintenance  of  the  inmates  of  a  Government  Beformatory. 
It  might  be  found  necessary  to  build  new  Heformatories,  or  to  re- 
model old  ones;  but  the  cost  of  such  operations,  I  have  no  doubt, 
would  be  more  than  met  by  the  sale  of  the  present  buildings  and 
their  sites.  Indeed  I  think  we  may  anticipate  with  tolerable 
certainty  that  a  very  considerable  balance  in  favour  of  Government 
would  remain  over  by  such  sale  afker  all  the  expenses  of  the 
proposed  transference  had  been  defrayed.  What  then  should  be 
done  with  such  balance  ?  The  two  systems  of  Industrial  Schools 
and  Heformatories  have  been  devised  for  the  same  philanthropic 
end.  I  have  in  a  previous  part  of  this  paper  stated  my  belief  that 
the  Beport  of  the  Boyal  Commission  wiU,  inter  alia,  suggest  an  ex- 
tension of  the  Industrial  School  system.  I  venture  to  hope  that  in 
time  competent  and  well-conducted  Industrial  Schools  (over  which 
I  trust  there  will  be  a  more  systematic  Governmental  inspection 
and  control  than  at  present)  will  be  available  for  the  children  of 
every  district  in  the  country.  I  do  not,  of  course,  propose  that 
Government  should  take  over  the  Industrial  Schools.  In  the  case 
of  their  inmates  I  admit  that  it  is  not  in  the  general  case  necessary 
or  advisable  to  remove  altogether  from  the  home  influence.  I 
think  that  it  might  be  fairly  provided  that  Government  might  give 
grants  in  aid  of  the  establishment  of  Industrial  Schools  throughout 
the  country  out  of  such  anticipated  balance,  a  preference  being  given 
to  localities  in  which  Reformatories  have  been  taken  over.  Indeed  I 
think  the  establishment  of  Industrial  Schools  throughout  the  country 
is  so  eminently  for  the  advantage  of  the  nation  that  I  think  Govern- 
ment should  have  the  power  of  giving  grants  in  aid,  even  although 
there  were  no  balance  from  the  Reformatories  taken  over. 

But,  it  will  be  asked,  is  it  necessary  that  the  Beformatory  system 
as  regards  girls  should  be  treated  on  the  same  national  footing  as 
is  proposed  with  regard  to  boys  ?  As  matter  of  fact,  I  have  in  the 
above  remarks  been  proceeding  upon  the  assumption  that  the 
system  must  be  taken  up  and  dealt  with  as  a  whole.  I  am  quite 
aware  that  according  to  the  experience  of  those  acquainted  with 
the  management  of  Beformatories  and  the  results  of  the  treatment 
there  is  considerably  less  difficulty  in  dealing  with  girls  than 
with  boys,  and  the  proportion  of  girls  to  boys  admitted  between 
1854  and  1880  inclusive  has  been  7478  only,  as  against  31,343, 
It  is,  I  think,  equally  clear,  however,  with  regard  to  the  girls  as 
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well  as  to  the  boys  that  the  transference  to  the  Gk)yemment  would 

(1)  be  of  advantage  in  separating  them  from  their  criminal  locality; 

(2)  would  lead  to  greater  economy  in  the  management  of  the  Female 
Beformatories ;  and  (3)  would  lead  to  greater  efficiency  by  means 
of  uniformity  in  discipline,  tmning,  etc.  The  number  of  girls 
detained  in  Beformatories  in  Scotland  was  in  1880  206  only,  of 
whom  117  were  Protestant,  and  89  Boman  Catholic.  In  England, 
excepting  the  Beformatory  for  girls  at  Fulham,  of  which  no  statistics 
are  given,  there  appear  to  be  altogether  674  Protestant  girls  and 
230  Boman  Catholic  girls  under  detention ;  but  it  may  be  observed 
that  in  the  Scottish  Dalbeth  Beformatory  (which  I  believe  from 
personal  observation  and  otherwise  to  be  a  very  well-conducted 
Beformatory  under  the  supervision  of  the  Nuns  of  the  Order  of 
the  Good  Shepherd)  a  considerable  proportion  of  the  inmates  are 
English  girls.  I  may  here  give,  compiled  from  the  1881  Beport, 
similar  statistics  to  those  given  as  to  the  Boys'  Beformatories.  It 
also  brings  out  a  very  marked  difference  in  the  cost  per  head. 


H 


Protestant. 

1.  Devon  and  Exeter  Reformatory 

2.  Sunderland  Reformatory  . 

3.  Red  Lodffe  Reformatory   . 

4.  LiTerpool  Girls*  Reformatory 

5.  Toxteth  Park  Reformatory 

6.  Hampstead  Reformatory  . 

7.  Beformatory  for  Qirls,  Fulham 

8.  Northamptonshire    Reformatory  for 

Girls 

9.  St  Matthew's  Home  for  Girls,  Ipswich 

10.  Surrey  Girls'  Reformatory 

11.  Warwickshire  Reformatory 

12.  Limpley  Stoke  Reformatory     . 
18.  Doncaster  Girls'  Reformatory  . 

SooTLAin). 

14.  Aberdeen  Girls'  Reformatory 
16.  ~  *     --  *  -     -  ■ 

16. 


DaliT  Reformatory  for  Girls 
Redone  Beformatory  for  Girls  . 


Roman  GATHOua 

17.  Amo's  Court  Reformatory,  Bristol  . 

18.  Lancashire  Reformatory,  Liverpool  . 

19.  St  Joseph's  Reformatory,  Sheffield  . 

20.  Dalbeth  Reformatory 


67 
41 
51 
81 
58 
185 


24 
84 
48 
48 
51 
52 


26 
50 
41 


102 
88 
90 
89 


Total  Cost,  1880. 


£996  14  5 

751  5  8 
1164  7  2 
1798  0  8 
1071  6  11 
2769  16  6 

(No  Statistics). 


Net  Cost  per 
Head. 


£15  15 
12  7 
22  6 
18  16 
16  14 
16  9 


460  18  11 

759  7  11 

1078  10  2 

697  1  2 

1054  1  6 

1279  12  8 


719  15  2 

1085  10  11 

641  17  4 


1580  4  9 

1102  6  8 

1742  16  7 

1451  11  2 


16  14  7 
19  5  10 
25  4  4 
12  8  3 
18  18  1 
28  11  6 


26  1  2 
20  1  6 
14  4  8 


15  0  0 
29  4  10 

14  18  6 

15  6  0 


Thus  in  the  case  of  two  of  the  Seformatories  the  cost  is  under 
£12,  10s.  per  annum,  whereas  in  one  case  it  rises  as  high  as 
£29, 4s.  lOd 
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It  may  be  noted  that  certain  of  the  Reformatories  are  in  connec- 
tion with  other  institutions.  Thus  the  Dalbeth  Eeformatory  for  girls 
is  under  the  same  roof  with  a  Magdalene  Institution,  and  wMch, 
although  wholly  separate  from  the  Reformatory,  is  also  under  the 
charge  of  the  Nuns  of  the  Order  of  the  Good  Shepherd,  who  reside 
in  the  Convent,  which  forms  part  of  the  same  building.  It  could 
not  of  course  be  permitted  for  Government  in  such  circumstances 
to  take  over  the  Reformatory  part  of  such  a  combined  institution 
as  their  own  property.  I  admit  that  only  those  Reformatories  whose 
premises  are  practically  solely  used  for  Reformatory  purposes  could 
be  allowed  to  vest  in  the  Government,  but  there  are  very  few  of 
such  combinations  as  that  above  referred  to  throughout  the  country. 
I  think  further  that  such  combinations  are  undesirable. 

In  conclusion,  I  venture  to  submit  that  if  I  have  not  proved  the 
extreme  desirability  of  Government  taking  over  the  whole  Reforma- 
tory system,  I  have  at  least  made  out  a  case  demanding  a  fair  and 
impartial  consideration  of  the  question. 
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Some  time  ago  we  reviewed  Professor  Willis  Bund's  "  Selection  of 
State  Trials."  The  learned  author  in  that  work  gave  a  digest  of  the 
more  important  cases  from  the  reign  of  Edward  III.  to  the  period  of 
the  Restoration.  We  trust  that  he  may  be  induced  to  continue 
what  he  has  so  successfully  begun.  In  the  mean  time  another 
English  lawyer,  Mr.  Lathom  Browne,  in  his  **  Narratives  of  State 
Trials  in  the  Nineteenth  Century,"  has  dealt  with  the  period 
embraced  in  the  first  thirty  years  of  this  century,  during  which,  as 
is  well  known,  an  injudicious  State  policy  led  to  frequent  and 
important  legal  proceedings.  Mr.  Browne's  work,  while  resembling 
that  of  Professor  Bund  in  size,  is  cast  in  a  more  popular  mould,  and 
extends  beyond  what  can  be  strictly  called  treason  trials.  The  object 
of  the  author  may  be  stated  in  luis  own  words :  "  It  is  proposed  in 
these  volumes  to  present  in  a  popular  form  the  incidents  of  such 
of  the  State  trials  during  the  first  thirty  years  of  the  present  century 
as  appear  most  clearly  to  exhibit  the  political  and  social  phases  of 
that  period,  and  as  'rich  storehouses  of  curious  and  authentic  facts 
illustrative  of  human  character  and  conduct'  Hence  the  cases  now 
given  are  not  confined  to  mere  judicial  inquiries  in  our  criminal 
courts,  but  embrace  investigations  by  other  competent  jurisdictions 
— such  as  the  humiliating  inquiry  instituted  by  the  House  of 
Commons  in  1809  into  the  gross  traf&c  in  commissions  and 
promotion  in  the  army,  and  in  civil  appointments,  through  immoral 
female  influence,  and  the  claim  to  the  Berkeley  Peerage  in  1811." 

Mr.  Browne  will  doubtless  be  prepared  to  hear  his  work  charac- 
terized as  too  popular  in  point  of  form  by  the  profession.    There  is. 
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however,  a  great  deal  to  be  said  for  a  poptdar  work  of  this  description. 
Lawyers  can  and  always  will  go  to  the  proper  sources  for  necessary 
information.  They  would  never  venture  to  quote  such  a  book  as 
this  either  to  judge  or  jury,  even  were  the  author  ten  times  more 
technical  than  he  is.  But  the  public  generally,  including  those  who 
are  students,  not  of  law,  but  of  history,  are  fairly  entitled  to  have 
legal  narratives  boiled  down  and  presented  in  an  easily-digested 
form.  Nor  is  any  harm  done  so  long  as  no  false  impression  of  the 
law  is  carried  away  by  the  reader.  We  have,  at  least,  in  these  two 
volumes  a  collection  of  facts  illustrating  the  force  of  the  saying 
that  truth  is  stranger  than  fiction,  and  affording  quite  as  exciting, 
and  certainly  far  more  useful,  reading  than  the  majority  of  so-call^ 
romances. 

A  glance  at  the  table  of  contents  is  sufficient  to  show  that  Mr. 
Browne  has  made  a  very  fair  selection,  looking  to  the  object  at 
which  he  professes  to  aim.  We  do  not  observe,  it  is  right  to  note, 
any  Scottish  cases ;  and  yet  the  extraordinary  trials  of  1820,  origin- 
ated by  the  wise  Cabinet  of  the  "First  Gentleman,"  are  surely 
deserving  of  a  record  in  such  a  work  as  the  present.  We  know 
that  even  English  judges  have  been  led  easily  to  believe  that  there 
are  no  courts  of  competent  jurisdiction  in  Scotland,  and  therefore 
ignorance  upon  the  part  of  Mr.  Browne,  who  is  only  as  yet  an 
English  barrister,  need  not  surprise  ua  But  Mr.  Browne  has  heard 
of  Scottish  Courts,  because  in  bis  preface  he  almost  undertakes  to 
give  an  account  of  the  Stirling  Peerage  case  in  some  subsequent 
volume. 

The  impression  which  most  of  us  have  concerning  the  days  of 
our  grandfathers — that  they  were  very  favourable  to  the  growth  of 
all  manner  of  abuses — will  receive  abundant  confirmation  from  the 
pages  of  our  author.  And  yet  it  cannot  fail  to  strike  us,  that  even 
then  rank  and  influence  were  not  always  sufficient  to  protect  the 
guilty,  but  that  occasionally  the  State  was  found  avenging  the  cause 
of  very  obscure  victims.  Of  this  fact  a  remarkable  illustration  is 
afforded  by  the  very  first  case  which  Mr.  Browne  reports.  It  is, 
we  think,  remarkable  that  in  1802  a  gentleman  of  position  and 
highly  connected  should  have  been  convicted  and  executed  for 
having  caused  a  soldier,  many  years  before,  to  be  severely  flogged. 
Why,  even  in  1865  the  cruelties  which  accompanied  the  suppression 
of  the  so-called  rebellion  in  Jamaica  led  to  nothing  like  a  capital 
conviction.  In  1802  the  cat  existed  in  all  its  glory,  and  floggings 
were  matters  of  daily  occurrence.  In  1810  Cobbett  was  severely 
punished  for  having  in  somewhat  vigorous  language  called  attention 
to  the  infliction  of  five  hundred  lashes  in  the  case  of  a  few  riotous 
militiamen.  Sentences  of  eight  hundred  and  even  a  thousand 
lashes  were  duly  recorded  in  the  newspapers  of  the  period.  It  is 
true  that  Governor  Wall's  victim  oied,  but  it  was  after  an 
interval  and  in  hospital,  and  the  affair,  as  we  have  stated,  hap- 
pened many  years  before  the  trial 
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Wall  was  governor  of  the  small  island  of  Gorrie,  on  the  no^h- 
"west  coast  of  Africa,  an  unhealthy  place,  with  a  climate  rather 
encouraging  a  state  of  chronic  mutiny.  In  July  1782,  Wall,  upon 
the  ground  that  a  rising  had  taken  place  among  the  soldiers,  ordered  a 
certain  sergeant  named  Armstrong  to  receive  800  lashes,  and  the 
sentence  was  inflicted  by  negroes  with  a  stout  knotted  rope,  and 
resulted  in  the  man's  death  within  a  week.  Wall  at  the  time  was 
on  the  eve  of  leaving  the  colony,  and  did  so  immediately  after  this 
punishment  was  inflicted,  taking  up  his  abode  in  England.  His 
successor  furnished  to  Government  such  accounts  of  the  alleged 
mutiny,  and  Wall's  mode  of  suppressing  it,  as  to  lead  to  warrants 
being  issued  for  his  apprehension.  "On  the  way  to  London, 
whilst  at  Beading,"  says  Mr.  Browne, ''  he  escaped,  got  abroad,  and 
for  eighteen  years  the  matter  slept"  In  1801,  when  of  all  the 
ofGicers  who  had  been  with  him  in  Gorrie,  only  one  remained  alive, 
he  returned  to  England  and  gave  himself  up  to  the  authorities. 
He  was  tried  at  the  Old  Bailey  on  the  20th  of  January  1802  before 
Chief  Baron  Macdonald.  According  to  the  evidence  for  the  Grown, 
there  had  been  no  mutiny  at  the  time  of  Armstrong's  death — merely 
a  deputation  of  soldiers  seeking  to  have  some  grievance  about  their 
rations  settled  by  the  Commissaiy.  But  evidence  was  led  on 
behalf  of  the  accused,  which,  if  to  be  believed,  proved  that  the 
soldiers  had  behaved  in  a  riotous  manner,  and  even  threatened  thQ 
governor's  life.  His  failure  to  report  any  mutiny  at  the  time  was, 
however,  difficult  to  reconcile  with  the  truth  of  the  story  now  told 
on  his  behal£  The  jury  rejected  it,  and  Wall  sufiered  death  upon 
the  scaffold  with  every  indication  that  his  fate  met  with  popular 
approval  Mr.  Browne  suggests  that  the  almost  contemporaneous 
execution  of  some  mutinous  sailors  at  Portsmouth  swayed  the 
decision  of  the  Government,  as  "  in  the  temper  of  the  public  they 
could  not  dare  to  spare  the  officer  for  brutality  to  soldiers,  when 
they  had  so  lately  executed  the  sailor  for  resistance  to  his  officers.'^ 

Certain  legal  proceedings  narrated  by  Mr.  Browne  in  the  same 
volume  give  us  some  idea  of  the  severity  of  the  military  discipline 
then  exercised.  Upon  the  18th  June  1810,  Cobbett  with  his 
printer  and  publishers  were  tried  for  an  article  published  in  the 
Begister  upon  military  floggings  at  Ely  in  the  previous  year.  For 
mutiny  five  militiamen  had  been  sentenced  to  500  lashes  each, 
the  punishment  being  inflicted  by  foreigners,  members  of  the 
German  legion  quartered  at  Bury  St.  Edmunds.  The  success  of 
this  prosecution  led  to  another.  In  his  address  to  the  juiy  Sir 
Yicary  Gibbs,  Attorney-General,  had  remarked  that  these  mutineers 
"  were  not  dealt  with  as  Bonaparte  would  have  treated  his  refrac- 
tory troops."  Leigh  Hunt  and  his  brother  in  their  paper,  the 
Examiner,  taking  these  words  as  their  text,  indulged  in  a  somewhat 
pointed  comparison  between  the  modes  of  punishment  prevailing 
in  the  French  and  English  armies.  In  doing  so  they  were  able  to 
quote  cases  from  the  public  prints  of  English  soldiers  receiving 
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750, 800,  and  even  1000  lashes.  **  Bonaparte's  soldiers,"  the  readers 
of  the  Examiner  were  told,  "  cannot  form  any  notion  of  that  most 
heartrending  of  all  exhibitions  on  this  side  hell — an  Englidi 
military  flogging''  The  article  contained  an  admission  that  the 
military  code  must  be  distinguished  from  the  civil  by  greater 
promptitude  and  severity,  and  Bonaparte  was  declared  to  be  no 
favourite  of  the  writers,  but  nevertheless  the  Government  of  that 
day  deemed  it  expedient  to  try  the  Hunts.  Their  trial  took  place 
before  a  judge  well  adapted  for  the  purpose.  Lord  EUenborough. 
Brougham  defended,  and  his  defence  was  successful.  The  opinions 
of  eminent  military  men  unfavourable  to  corporal  punishments 
were  quoted  with  the  view  of  showing  that  the  question  which 
the  prisoners  had  discussed  was  a  legitimate  subject  for  discussion. 
*'  The  reply  of  the  Attomey-Greneral,"  says  Mr.  Browne,  "  and  the 
summing  up  of  Lord  EUenborough  drew  the  distinction  beween  a 
fair  and  honest  discussion  by  men  capable  of  giving  an  opinion, 
and  such  an  article  as  that  now  under  prosecution,  the  mere  form, 
let  alone  the  language,  of  which  excluded  it  from  such  a  parallel. 
The  jury,  however,  took  the  view  that  what  Wilson  and  Stewart 
might  write,  and  Abercrombie  say,  might  be  said  by  journalists  in 
their  own  way,  a  way  which  the  then  unbounded  licence  of  the 
press  had  made  familiar  to  their  ears." 

Amongst  the  trials  given  is  that  of  Viscount  Melville,  one  which 
cannot  fail  to  interest  Scotsmen.  In  lus  day  he  was,  if  not  the 
most  eminent,  the  most  powerful  man  in  Scotland.  The  son  of  a 
Lord  President,  he  became  Solicitor-General  in  his  thirty-third 
year.  Few  names  appear  more  frequently  in  the  numerous  diaries, 
biographies,  and  histories  relating  to  the  latter  half  of  the 
eighteenth  century.  Those  of  Pitt  and  Dundas  are  naturally 
associated.  They  laid  their  plots,  drank  their  deep  potations  of 
port  together,  supported  each  other  in  the  House  of  Commons.  All 
Scotland,  that  is  to  say,  the  Scotland  which  Dundas  recognised 
and  approved  of,  benefited  by  his  high  position.  The  office  of  Lord 
Advocate  meant  something  in  his  time :  it  meant  unlimited  patron- 
age to  be  freely  exercised  in  favour  of  his  fellow-countrymen. 
The  termination  of  a  Lord  Advocate's  career  is  usually  the  Bench, 
and  until  lately  it  has  been  the  Scottish  Bench.  He  formed  an 
exception.  Murray,  Wedderbum,  and  Erskine  obtained  the  peer- 
age and  great  English  honours,  but  they  had  preferred  Westminster 
to  their  national  Parliament  House,  and  sought  professional  for- 
tunes in  London.  Dundas,  as  long  as  he  continued  to  practise,  was 
a  Scottish  lawyer.  But  no  Lord  Advocate  since  the  Union  has 
ever  taken  so  active  a  part  in  general  politics.  Besides  his  high 
legal  office,  he  held  that  of  Treasurer  of  the  Navy.  Writing  of  the 
year  1783,  Mr.  Browne  says,  "The  amount  and  variety  of  work 
undertaken  by  Dundas  at  this  period  was  remarkable.  In  addition 
to  that  incident  to  his  ostensible  official  positions,  he  not  only  con- 
tinued his  practice  at  the  Scottish  Bar  in  appeals  to  the  House  of 
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liOrds,  but  assumed  the  responsibilities  and  the  labour  of  the 
Government  share  of  the  affairs  of  India."  He  was  chairman  of 
the  committee  which  inquired  into  the  proceedings  of  Warren 
Hastings,  and  in  this  capacity  moved  in  the  House  of  Commons 
the  resolutions  which  led  to  his  triaL  Dundas's  enemies,  while 
they  gave  him  credit  for  a  manly  figure  and  a  frank  and  good- 
humoured  countenance,  described  his  eloquence  as  grotesque  and 
hoaxing,  conveyed  in  a  loud  voice  and  a  provincial  accent.  Fox 
said  of  him  that  "  he  never  failed  to  speak  with  effect  unless,  by 
some  strange  fatality,  he  happened  to  thoroughly  understand  the 
subject"  Upon  the  formation  of  the  Addiugton  Ministry  he  was 
created  Viscount  Melville,  and  after  that  ceased  to  have  any  con- 
nection with  the  legal  profession.  In  1804  he  became  First  Lord 
of  the  Admiralty,  reaching  at  this  time  the  climax  of  his 
career.  Clouds  began  now  to  gather  round  one  who  had  hitherto 
been  singularly  fortunate.  Certain  commissioners  had  been  investi- 
gating the  office  of  the  Navy  Treasurer  and  the  doings  of  Melville 
and  his  Paymaster  Trotter.  A  comparison  between  the  balances 
returned  and  those  actually  in  the  Treasurer's  hands  led  to  a  series 
of  resolutions  condemnatory  of  his  conduct,  moved  by  Mr.  Whit- 
bread  in  the  House  of  Commons  on  8th  April  1805.  What  Lord 
Melville  and  his  Paymaster  were  charged  with  doing  seems  to  have 
been  the  investing  of  Government  funds  for  their  own  profit  The 
eleventh  resolution  affirmed  that  Lord  Melville  "having  been  privy 
to  and  connived  at  the  withdrawing  from  the  Bank  of  England  for 
purposes  of  private  emolument  sums  issued  to  him  as  Treasurer  of 
the  Navy,  and  placed  to  his  account  in  the  bank  in  accordance 
with  the  statute,  has  been  guilty  of  a  gross  violation  of  the  law 
and  a  high  breach  of  duty." 

The  resolutions  were  carried  after  a  keen  debate  by  the  casting  ' 
vote  of  the  Speaker.  Lord  Melville  resigned.  Pitt  fought  valiantly 
for  his  friend,  but  had  to  witness,  if  not  actually  recommend,  the 
removal  of  his  name  from  the  list  of  the  Privy  Council.  The  dis- 
tress which  the  whole  matter  caused  the  great  statesman  has  been 
thought  by  some  to  have  hastened  his  death.  The  House  of 
Commons  finally  resolved,  after  hearing  the  late  Treasurer  in 
defence,  to  proceed  by  way  of  impeachment,  which  of  course 
involved  a  trial  before  the  House  of  Lords.  "  On  the  29th  of  April 
1806,"  says  Mr.  Browne,  "the  stately  proceeding  was  commenced. 
Preceded  by  the  clerks  of  Parliament,  Chancery,  and  the  King's 
Bench, the  Masters,  Sergeants-at-Law,and  Judges,  the  Peers  marched 
in,  fully  robed,  beginning  with  the  youngest  and  lowest  order  and 
ending  with  eight  princes  of  the  royal  blood ;  Erskine,  the  Chancel- 
lor, being  Lord  Steward  for  the  occasion."  Three-and-twenty 
members  of  the  House  of  Commons  took  charge  of  the  prosecution, 
Whitbread,  who  had  moved  the  resolution,  opening  the  case  in  a 
speech  which  occupied  the  first  day.  Lord  Holland  has  recorded 
an  unfavourable  opinion  of  the  way  in  which  this  trial  was  con- 
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ducted  "Though,"  he  says,  "there  were  five  or  six  managers,  the 
articles  were  so  Ul-drawn  that  it  was  difficult  to  ascertain  to  which 
act  of  Lord  Melville  each  respectively  referred." 

Mr.  Browne  has  compressed  the  long  proceedings  which  followed 
into  a  small  compass;  we  must  ahridge  still  further.  Sev^al 
questions  of  law  were  submitted  to  the  judges.  They  were  asked 
whether  it  was  a  misdemeanour  on  the  part  of  the  Treasurer  to 
apply  any  of  the  funds  in  his  possession  for  navy  service  to  any 
other  use,  public  or  private,  without  specific  authority.  This  ques- 
tion was  answered  in  his  favour.  But  portions  of  these  funds  had 
been  withdrawn  from  the  Bank  of  England  and  deposited  in  Coutts' 
till  required  to  meet  navy  accounts.  The  judges  were  asked 
whether  such  moneys  could  be  drawn  before  these  accounts  became 
due,  and  lawfully  lodged  and  deposited  in  the  hands  of  a  banker, 
other  than  the  Bank  of  England,  until  payment  of  these  bills,  and 
whether  such  an  act  was  an  offence  or  crime  at  law,  and  whether 
until  such  payment  they  might  be  deposited  in  the  hands  of  a 
private  banker  in  the  name  and  under  the  immediate  sole  control 
and  disposition  of  some  other  person  or  persons  than  the  Treasurer 
himself.  The  judges  answered  that  such  actings  wotdd  constitute 
in  law  a  crime  or  offence,  but  they  drew  the  distinction  between 
removing  the  funds  for  the  purpose  of  making  a  private  deposit 
and  doing  so  "as  the  means  or  supposed  means  of  more  con- 
veniently applying  the  money  to  navy  services."  Trotter,  who 
evidently  had  led  his  chief  into  the  scrape,  was  a  man  bent  upon 
making  a  fortune  out  of  the  post  (not  a  highly-salaried  one)  of 
Paymaster.  In  this  he  was  successfuL  Beginning  with  a  salary 
of  £60,  he  never  had  more  than  £800  per  annum,  and  yet  he  had  to 
admit  having  realized  out  of  his  employment  some  £50,000.  A 
monument  of  his  money-making  abilities  exist,  if  we  mistake  not, 
in  the  shape  of  Dreghom  Castle  near  Edinburgh.  When  the  Navy 
Office  was  removed  to  Somerset  House  he  had  represented  to  Lord 
Melville  the  risk  of  carrying  large  sums  of  money  thither  from  the 
Bank  of  England.  He  had  accordingly  obtained  leave  to  deposit 
the  Government  fands  in  the  private  bank  of.  his  relatives  the 
Coutts,  where  they  mingled  with  his  own,  and  greatly  to  his 
benefit. 

"  It  is  to  be  regretted,"  says  our  author,  "  that  no  record  of  the 
numerous  speeches  made  during  these  discussions  has  as  yet  been 
discovered.  Lords  Holland  and  Lauderdale,  with  the  Chancellor 
and  the  Chief- Justice,  exerted  themselves  for  a  conviction;  but 
Erskine's  ignorance  of  the  forms  of  the  House,  to  which  he  was  so 
new,  and  Ellenborough's  intemperance  undoubtedly  weakened  the 
effect  of  their  exertions.  On  the  other  side.  Lord  Melville's  old 
colleagues,  with  the  exception  of  Lord  Sidmouth,  headed  by  Lord 
Eldon,  were  far  more  than  a  match  for  the  supporters  of  the 
impeachment.  Besting  his  defence  on  the  points  of  law,  on  the 
answers  of  the  judges,  Lord  Eldon  directed  all  his  ability  and 
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influeDce  to  repel  the  charges  of  personal  corruption.  He  acknow» 
ledged  that '  he  would  rather  cut  off  his  right  arm  than  be  guilty  of 
such  culpable  negligence '  and  criminal  indulgence  to  his  Paymaster 
as  Lord  Melville  had,  and  admitted  that  hul  the  Commons  thus 
confined  their  charges,  he  must  have  pronounced  him  gidlty." 
Judgment  was  given  upon  the  12th  of  June  1806.  The  Lords 
took  a  vote  over  each  of  the  ten  articles.  In  the  case  of  one  (the 
4th)  there  was  a  unanimous  verdict  of  not  guilty,  and  by  very 
considerable  mcgorities  this  was  the  verdict  upon  the  remaining 
nine.  Lord  Melville's  name  was  restored  to  the  b'st  of  Privy 
Councillors,  and  he  again  took  part  in  Parliamentary  debates.  In 
the  course  of  one  of  these  he  is  reported  to  have  said  **  that  Acts 
of  Parliament  were  not  to  be  literally  and  technically  construed, 
but  their  sense  or  spirit  collected  from  the  temper  of  the  times,  the 
resolutions  of  the  House  of  Parliament  in  which  they  originated, 
and  the  speeches  and  intentions  of  those  who  proposed  them.^' 
With  such  views  it  was  probably  fortunate  for  the  lieges  that  he 
did  not  pursue  his  profession  to  its  natural  termination. 

The  case  of  the  ^DuJce  of  York  and  Mary  Ann  Clarke  reported  by 
Mr.  Browne  opens  up  a  long-forgotten  scandal  relating  to  the  sale 
of  army  commissions,  and  throws  a  painful  light  upon  the  admin- 
istration in  a  most  important  branch  of  the  public  service.  Mrs. 
Clarke  was  the  discarded  mistress  of  the  Duke  of  York,  a  prince 
who,  although  he  was  not  distinguished  as  a  commanding  officer  in 
the  field,  was  held  in  rather  high  estimation  at  the  Horse  Guards. 
To  Mrs.  Clarke's  fascinations  he  seems  to  have  entirely  submitted 
for  a  season,  and  that  lady  used  her  influence  with  him  to  her  own 
advantage.  Purchase  in  the  army — at  that  time  not  a  very  ancient 
institution — was  supposed  to  be  sufficiently  guarded  against  abuses. 
Humours  about  the  fraudulent  sale  of  commissions  had  been  rife 
for  some  time,  and  matters  came  to  a  crisis  after  Mrs.  Clarke  had 
been  dismissed  by  the  Duke,  and  had  in  revenge  supplied  informa- 
iion  to  a  certain  member  of  Parliament,  Colonel  Wardle,  which  led 
him  in  January  1809  to  move  in  the  House  for  a  committee  of 
inquiry.  Mr.  Browne  gives  the  substance  of  the  evidence  led  dur- 
ing twelve  days.  It  proves  conclusively  the  guilt  of  Mrs.  Clarka 
Officers  impatient  for  promotion  did  not  scruple  to  seek  it  through 
her  influence,  and  by  an  illegal  means  of  purchase.  The  Duke's 
£uilt  was  not,  however,  proved,  and  the  result  of  the  inquiry  was 
to  acquit  him,  although  his  character,  as  the  associate  of  such  a 
woman,  could  not  fa^  to  suffer.  He  resigned  at  that  time  the 
office  of  Commander-in-Chief,  but  resumed  it  when  his  brother 
became  Eegent  In  both  Lord  Melville's  case  and  that  of  the  Duke 
strong  political  feelings  were  excited  by  the  inquiries. 

The  case  of  Davison,  tried  for  frauds  upon  the  Commissariat 
department,  belongs  to  the  same  category.  This  man  was  a  famous 
patron  of  fine  arts,  and  entertainer  of  the  great  during  the  early 
years  of  the  present  century.    His  moral  deficiencies  had  been, 
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-however,  sufficiently  established  by  a  conviction  for  bribery,  which 
resulted  in  imprisonment  for  twelve  months.  "  So  lightly,"  says 
Mr.  Browne,  "  was  this  ofience  then  regarded,  that  as  soon  as 
Davison  came  out  of  prison,  Lord  Moira  obtained  permission  of 
Mr.  Pitt  to  be  allowed  to  appoint  him  Commissary-General  of  the 
Forces,  which  he  then  commanded,  and  subsequently,  with  Lord 
Grenville's  full  consent,  made  him  iTreasurer  of  the  Ordnance."  This 
gave  Mr.  Davison  favourable  opportunities  for  handling  large  sums 
of  Government  money,  which  he  sought  to  do  with  advantage  to 
himself.  When  at  last  suspicions  were  aroused,  and  a  committee  on 
military  expenditure  set  to  work,  they  were  able  to  report  upon  over- 
charges made  by  him  to  the  extent  of  £90,000.  Simple-roinded 
Government  was  found  to  have  been  buying  cojJs  at  some  thirty 
per  cent  over  the  real  market  price.  Davison  was  tried  before 
Lord  EUenborough  on  7th  December  1808,  convicted,  and  sentenced 
to  twenty-one  months'  imprisonment. 

To  some  of  the  other  proceedings  related  in  these  volumes  we 
may  perhaps  have  an  opportunity  of  referring  upon  some  future 
occasion. 


CONDONATION. 


The  judgment  of  the  Second  Division  in  the  case  of  Collins  v.  Collins 
and  Eayres  (16th  May  1882, 19  S.  L.  R  506)  seems  authoritatively 
to  decide  what  has  always  been  a  doubtful  question  in  the  consis- 
torial  law  of  Scotland.  That  condonation  of  adultery  is  an  absolute 
bar  to  divorce,  founded  upon  the  acts  of  adtdtery  condoned,  has 
always  been  a  clearly-recognised  rule  of  our  law.*  An  act  of 
adultery,  once  condoned,  can  never  be  made  the  substantive  ground 
of  a  divorce.  But  attempts  have  sometimes  been  made  to  carry 
the  doctrine  of  condonation  further.  It  has  been  urged  that  an 
act  of  adultery  once  condoned  is  in  the  eye  of  the  law  not  only  "  for- 
given," but  "forgotten;"  that  a  condoned  oflFence  "is  absolutely 
wiped  out,  and  can  never  be  subsequently  referred  to : "  in  other 
words,  that  the  occurrence  of  the  condoned  act  of  adultery  cannot 
be  proved  to  any  effect  in  an  action  at  the  instance  of  the  condoner, 
not  even  as  evidence  in  support  of  an  allegation  of  renewed  adulter- 
ous intercourse  with  the  former  pammour  subsequent  to  the  con- 
donation. 

The  authority  in  support  of  this  contention  was  certednly  not 
very  ample,  but,  in  the  absence  of  all  authority  to  the  contrary,  it 
seems  to  have  satisfied  students  of  our  consistorial  law.  Such,  at 
all  events,  is  the  view  taken  by  the  only  writer  who  of  late  years 
has  written  with  authority  upon  the  consistorial  law  of  Scotland 
(Fraser  on  Husband  and  Wife,  1179).  His  statement  of  the  law 
upon  this  point  is  as  follows:  "After  the  aggrieved  spouse  has 
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once  forgiven  the  other's  infidelity,  it  is  incompetent  to  found  upon 
misconduct  prior  to  the  reconciliation  in  case  of  any  new  adultery. 
In  this  respect  the  condonation  is  more  complete  than  that  appli- 
cable to  cruelty  where  subsequent  ill-treatment  repeals  the  con- 
donation, and  allows  a  reference  back  to  the  earlier  wrongs.  This 
doctrine,  that  forgiveness  sweeps  away  the  ofiPence,  and  that  it  can 
never  afterwards  be  referred  to  in  the  event  of  subsequent  adultery, 
is  the  rule  of  the  Canon  Law  which  the  Scottish  Courts  gave  effect 
to  in  the  case  of  Lockhart.  It  is  contrary  to  the  law  of  England, 
at  all  events  it  was  so  when  separation  a  mensd  et  thoro  was  the 
only  remedy  for  adultery.  According  to  that  law,  condonation  can- 
not be  pleaded  if  there  be  subsequent  adultery,  or  even  different 
conjugsd  misconduct  The  rule  of  the  Canon  Law,  and  that  of  the 
law  of  Scotland,  is  the  simpler  and  the  better.  An  offence  like 
adultery  once  forgiven  ought  to  be  forgotten." 

The  authorities  cited  in  support  of  this  statement  of  the  law 
are  Lockhart  v.  Lockhart  (M.  App.  vide  Adultery,  No.  1),  Sanchez 
10.  5.  9,  and  Carpzor,  Juris  Consistor.  2.  11.  197.  Now,  as  was 
pointed  out  by  Lord  Young  in  delivering  judgment  in  the  present 
case,  the  case  of  Lockharty  which  has  been  relied  upon  as  a  leading 
authority,  is  hardly  an  authority  in  point  at  aU.  It  is  true  that 
the  report  of  that  case  bears  that  the  Court  held  "  that  reconcilia- 
tion is  a  complete  objection  on  both  sides  to  proof  of  prior  guUt 
then  known  to  the  parties."  But  what  the  Court  really  decided  in 
the  case  of  Lockhart  was  that  a  condoned  act  of  adultery  could  not 
be  pleaded  or  proved  as  a  bar  to  a  divorce  founded  upon  acts  of 
adidtery  committed  by  the  condoning  spouse. 

There  is  one  other  authority  upon  the  subject  not  referred  to 
either  in  Mr.  Fraser's  work  or  in  the  judgment  in  Collins'  case — 
that  of  Lord  President  Ii^lis,  who  in  two  recent  cases  in  the  First 
Division  of  the  Court  has  had  occasion  incidentally  to  refer  to  the 
state  of  the  law  of  Scotland  upon  this  subject  In  both  these 
cases  the  views  indicated  by  his  Lordship  coincide  with  those  of 
Mr.  Fraser  and  of  the  Lord  Ordinary  in  the  case  of  Collins. 

These  cases  are  Watson  v.  Watson  (18th  November  1874,  12 
S.  L.  E.  78)  and  Graham  v.  GraJuzm  (19th  July  1878,  5  R  1093). 
In  the  case  of  Waison,  which  was  a  mixed  case  of  cruelty  and 
adultery,  his  Lordship  is  reported  to  have  said,  "  There  are  acts  of 
cruelty  alleged  both  before  and  after  the  reconciliation,  and  there 
is  no  doubt  that  the  acts  of  cruelty  before  may  be  proved.  But  it 
is  the  most  difficidt  question  whether  the  pursuer  is  entitled  to 
prove  the  prior  adidtery.  An  action  of  separation  on  the  ground 
of  adultery  is  of  recent  introduction,  and  so  it  is  not  surprising 
that  a  question  of  the  kind  shotdd  not  have  occurred  before.  If 
the  action  was  only  founded  on  the  ground  of  adultery,  there  would 
be  a  great  deal  to  be  said  for  applying  to  it  the  same  rule  as  to  a 
divorce." 
It  is  obvious  from  this  passage  that  in  the  opinion  of  his  Lord- 
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ship  it  is  incompetent  in  an  action  of  divorce  to  prove  adultery 
prior  to  condonation.  In  the  case  of  Ordham,  which  was  an  action 
of  separation  on  the  ground  of  cruelty,  even  more  explicit  language 
was  employed.  In  delivering  judgment  in  that  case  the  Lonl 
President  was  careful  to  distinguish  between  the  effect  of  the 
condonation  of  adultery  and  that  of  cruelty.  "  I  am  not  sure  that 
'condone'  is  a  very  happy  expression  to  designate  the  forgiveness 
of  cruelty,  because  it  leads  one  to  think  of  the  kind  of  condonation 
applicable  to  divorce  for  adultery.  When  an  act  of  adultery  has 
been  condoned,  it  is  wiped  out,  and  can  never  be  referred  to  again, 
just  as  if  it  had  never  taken  place ;  but  it  is  not  so  in  an  action  of 
separation  on  the  ground  of  violence." 

In  neither  of  these  cases,  however,  was  it  necessary  to  decide 
the  point  which  was  raised  in  the  case  of  Collins,  and  the  remarks 
of  the  Lord  President  are  therefore  merely  obiter.  None  the  less 
is  it  surprising  that  an  opinion  upon  this  somewhat  novel  point, 
clearly  enunciated  on  two  occasions  by  the  head  of  the  Court,  was 
not  cited  or  referred  in  the  argument  or  the  judgment  in  the  case 
of  Collins.  Accordingly,  the  only  authority  presented  to  the  Court 
in  addition  to  that  of  Zockkart,  which  is  scarcely  in  point,  is  that 
of  the  canonists.  An  attempt  was  made  to  throw  doubt  even  upon 
this  authority  in  respect  it  was  suggested  that  expression  of 
Sanchez,  quoted  by  the  Lord  Ordinary,  "?wm  potest  amplius  in 
judicium  dedtud*'  meant  merely, '' cannot  be  made  the  substantive 
ground  of  a  judgment,"  and  not,  as  was  contended,  "  cannot  be 
brought  forward  in  a  triaL" 

Such  being  the  state  of  the  authorities,  the  case  may  perhaps  be 
regarded  as  one  in  which  the  Court  was  justified  in  d^regwling 
authority,  and  in  itself  making  the  law  by  deciding  the  question 
upon  broad  grounds  of  justice  and  common  sense.  In  this  view 
there  can,  we  think,  be  little  doubt  that  the  decision  was  one  which 
will  commend  itself  to  the  profession  as  just  and  reasonable.  In 
deciding  a  questiou  of  such  importance  as  the  guilt  or  innocence 
of  a  spouse  accused  of  adultery,  the  Court  is  entitled  to  have  the 
whole  facts  of  the  case  fuUy  laid  before  it;  but  the  effect  of  that 
theory  of  the  law,  unsuccessfully  contended  for  in  the  case  of  Collins, 
would  be  to  exclude  altogether  from  the  cognisance  and  considera- 
tion of  the  Court  evidence  of  a  material  character.  The  occurrence 
of  an  act  of  adultery  is  proverbially  difficult  of  proof;  and  hundreds 
of  cases  may  be  figured  in  which  the  proof  of  certain  facta  and 
circumstances  which,  taken  by  themselves,  would  go  for  absolutely 
nothing,  would  nevertheless  be  regarded  as  conclusive  evidence  of 
adultery  on  the  proof  to  the  satisfaction  of  the  Court  of  the  occur" 
rence  of  previous  acts  of  adultery  between  the  same  parties.  A 
husband  comes  home  unexpectedly  and  finds  a  stranger  alone  with 
his  wifa  No  Court  would  hold  that  fact,  if  it  stood  alone,  as 
relevant  to  infer  adultery  on  the  part  of  the  wife ;  but  as  little 
would  any  Court  hesitate  to  find  the  commission  of  adultery  upon 
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this  occasion  as  amply  proved^  were  it  clearly  established  that 
the  same  parties  had  on  several  previous  occasions  been  guilty  of 
adultery.    Shsdl  the  husband,  in  such  a  case,  be  debarred  from 
proving  any  previous  act  of  adtdtery  merely  because  he  has  had 
the  generosity  to  condone  the  previous  misconduct     Surely  a 
spouse  whose  previous  offences  have  been  condoned  ought  not  to 
be  put  in  so  exceptionably  favourable  a  position  in  reference  to  the 
proof  of  alleged  acts  of  adultery  subsequent  to  the  condonation. 
The  lesson  taught  by  such  a  law  would  be,  "Never  condone 
adultery ;  that  serves  merely  to  put  the  offenders  upon  their  guard." 
There  is  nothing  in  the  view  we  here  take  inconsistent  with  the 
opinion  of  Mr.  ThaB&r,  to  which  we  heartily  subscribe,  that  *'  an 
offence  like  adultery  once  foigiven  ought  to  be  forgotten.**    Surely, 
and  the  same  remark  might  be  made  with  equal  truth  of  every 
offence,  but  the  maxim  holds  good  only  on  condition  that  the 
offence  is  not  repeated.    To  "  forget "  an  offence  in  the  moral  and 
Christian  sense  is  not  to  lose  the  recollection  of  it.    Otherwise  it 
would  be  absurd  to  associate  the  word  "ought"  with  the  word 
"  forget ;"  for  the  word  "  ought  *'  is  applicable  only  to  what  is  within 
the  control  of  the  will,  and  by  no  act  of  volition  can  the  recollection 
of  a  fact  be  obliterated  from  the  memory.    Indirectly,  no  doubt, 
the  will  may  control  the  recollection  of  tnfling  events.    Once  one 
ceases  to  dwell  upon  them  in  thought,  they  will  probably  very  soon 
escape  altogether  from  the  recollection ;  but  in  the  case  of  such  an 
offence  as  the  adultery  of  a  spouse,  no  such  result  can  possibly  be 
obtained.    Loss  of  all  recollection  of  an  act  of  adultery,  even  though 
the  offence  were  forgiven,  would  argue  such  a  failure  to  appreciate 
the  heinousness  of  the  offence  as  to  amount  to  a  perversion  of  the 
moral  sensa    To  ''  forget "  an  offence  is  simply  to  cease  to  brood 
over  it — to  cease  .to  cherish  any  resentment  on  account  of  it;  and 
in  this  view,  forgiveness  in  the  higher  sense  comprehends  the  forget- 
ting of  the  offence.    More  popularly,  however,  to  "  forgive "  is  to 
cease  from  any  outward  manifestations  of  resentment,  either  in 
word  or  deed ;  "  to  forget "  is  to  banish  all  feelings  of  resentment 
from  the  heart. 

An  employer  who  has  been  defrauded  by  his  clerk  may  take  a 
merciful  view  of  the  case,  and  determine  to  give  the  offender 
another  chance  by  retaining  him  in  his  servica  Here,  just  as  in 
the  case  of  adultery,  an  offence  "once  forgiven  ought  to  be  forgotten.*' 
Has  the  employer  sinned  against  this  precept  if,  in  the  occurrence 
of  the  same  offence  a  few  months  later,  he  remembers  that  it  is 
the  second  time,  and  accordingly  sends  for  a  policeman.  Surely 
no  spouse,  however  desirous  to  let  bygones  be  bygones,  could, 
on  discovering  his  wife  in  equivocal  circumstances  with  another, 
possibly  ignore  the  fact  that  a  few  weeks  or  months  previously  he 
had  convicted  his  wife  of  adultery  with  the  very  person  now 
detected  in  her  company.  It  would  be  unreasonable  surely  in  such 
circumstances  to  exclude  from  the  view  of  the  Court  that  evidence 
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which  to  the  hushand  renders  absolutely  conclusive  the  proof  of 
his  wife's  guilt. 

The  opinion  indicated  by  the  Court  in  the  case  of  Collins  is 
supported  by  the  analogy  of  antenuptial  incontinence.  Such 
misconduct  may  be  proved  in  an  action  of  divorce ;  and  from  this 
it  would  seem  to  foUow  d  fortiori  that  proof  of  adultery  prior  to 
condonation  ought  to  be  allowed,  for  this  latter  raises  a  much 
stronger  presumption  than  the  former,  inasmuch  as  the  offence  is 
in  the  latter  case  committed  in  the  face  of  the  restraining  influence 
of  the  maniage-bond. 

This  analogy,  however,  would  seem  to  suggest  one  important 
limitation.  Proof  of  antenuptial  incontinence  is  limited  to  the 
case  where  the  adultery  founded  upon  was  committed  with  the 
same  person  with  whom  connection  was  had  prior  to  marriage.  In 
like  manner  the  proof  of  a  condoned  offence  should  be  allowed  only 
where  that  offence  is  alleged  to  have  been  committed  with  the 
same  person  in  respect  of  adultery  with  whom  the  divorce  is 
sought  Not  only  wotdd  evidence  of  acts  of  adultery  with  another 
be  of  less  value,  but  its  admission  would  be  contrary  to  the  general 
spirit  of  our  law  of  evidence,  which  seeks  to  exclude  so  far  as 
possible  any  wide  or  general  inquiry  into  character  and  conduct 
The  spouse,  too,  who  condones  the  offence  of  adultery  thereby 
expresses  confidence  in  the  sincerity  of  the  repentance  and  the 
strength  of  the  renewed  resolution ;  he  habilitates  the  character  of 
the  offender,  and  he  cannot  in  subsequent  proceedings  be  permitted 
to  impugn  that  character  in  respect  of  those  alleged  offences  in 
the  face  of  which  he  has  himself  rehabilitated  it 
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In  the  case  of  M*Kidd  v.  Manson  (May  18, 1882,  First  Division) 
a  point  of  some  importance  to  Sheriff-Court  practitioners  was 
decided.  An  action  was  raised  in  the  Sheriff  Court  of  Caithness ; 
the  summons  being  served  on  22nd  May  1880,  no  defences  were 
lodged,  and  on  7th  June  1881  a  minute  was  presented  for  the 
purpose  of  having  the  action  wakened.  After  intimation  it  was 
wakened.  The  defender  then  entered  appearance,  and  pleaded  an 
objection  to  the  competency  of  this  proceeding  in  respect  that  the 
case  had  never  been  called.  In  the  inferior  Court  his  objection 
seems  to  have  been  repelled,  the  Sheriff  founding  upon  Aitken  v. 
Dick  (1  Macph.  1038).  It  was  in  that  case  held  that  an  action 
began  to  be  in  dependence  after  the  summons  was  executed.  The 
defender  appealed  to  the  Court  of  Session,  and  was  successful  The 
Lord  President  said:  "The  rule  as  to  the  effect  of  not  calling  a 
summons  for  a  year  and  a  day  is,  I  think,  perfectly  fixed  both  in 
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fhis  Court  and  in  the  Sheriff  Court.  It  is  not  disputed  that  it  is 
fixed  in  this  Court,  and  has  been  so  from  an  early  period.  The 
rule  is  that  after  a  summons  is  served,  if  it  is  not  called  within 
year  and  day  from  the  last  diet  of  compearance,  it  is  at  an  end. 
It  has  no  longer  any  existence,  and  the  pursuer  must  bring  a  new 
action.  The  presumption  is  that  this  rule  being  a  rule  of  practice 
equally  applicable  to  all  Courts,  it  applies  to  the  Sheriff  Court  as 
well  as  to  the  Supreme  Court."  He  held  that  the  49th  section  of 
the  Sheriff  Court  Act  of  1876,  pleaded  by  the  respondent,  applied 
*'  entirely  to  the  mode  of  wakening  causes  and  the  period  at  which 
they  may  be  wakened,  and  not  to  the  question  when  an  action 
comes  into  existence  and  becomes  a  living  process  capable  of  being 
wakened."  The  law,  therefore,  is  now  clearly  established  to  be  this 
— after  a  petition  has  been  served  it  is  in  dependence,  and  con- 
tinues to  b^  so  for  a  year  and  a  day.  If  called  during  this  period, 
it  may  be  wakened  at  any  time ;  but  if  not  called,  the  sleep  which 
commences  at  the  completion  of  the  year  is  the  sleep  of  death. 

A  great  deal  has  been  said  lately  about  the  warrant  against  a 
debtor  in  meditatiane  fugce.  It  is  the  intention  of  the  Le^slature, 
we  understand,  to  preserve  this  peculiar  process.  In  Kidd  v.  Hyde 
(May  19, 1882,  Second  Division)  it  has  been  decided  that  such  a 
warrant  is  not  a  competent  diligence  after  decree  has  been  obtained. 
**  It  is  plain,"  said  Lord  Butherfurd  Clark,  "  that  the  petition  prays 
for  a  remedy  which  the  Court  could  not  grant ;  for  under  such  a 
proceeding  the  debtor  is  not  bound  to  find  caution  judicatum  solvu 
He  can  only  be  required  to  find  caution  de  judicio  sisti.''  It  is 
clear  from  his  opinion  that  he  would  have  held  the  whole  process 
abolished  by  the  recent  Debtors'  Act  were  it  not  for  the  saving 
clause  which  it  contains.  It  was  argued  in  this  case  that  under 
the  8th  section  of  that  Act  the  effect  of  a  meditatiane  fugcB  warrant 
now  is  that  the  creditor  can  compel  his  debtor  to  appear  at  a  time 
fixed  by  the  Court,  and  can  then,  instead  of,  as  formerly,  incarcerat- 
ing him  on  refusal  to  pay,  compel  him  to  grant  cessio.  His  Lord- 
ship points  out  that  "  a  process  of  cessio  at  the  instance  of  the 
creditor  is  the  creature  of  the  Act  of  1880.  But  it  can  only 
proceed  before  the  Sheriff  of  the  county  in  which  the  debtor  has 
his  ordinary  domicile.  If  the  debtor  has  such  a  domicile,  his 
apprehension  is  not  necessary.  If  he  has  not,  the  process  cannot 
proceed.  In  short,  it  is  a  process  which  is  intended  to  be  directed 
against  Scotch  debtors  only  against  whom  the  Sheriff  has  jurisdic- 
tion Totione  domicilii.  Hence  the  present  application  can  be  in  no 
sense  available  to  the  appellant." 

The  case  of  Williamson  v.  Allan  (May  25, 1882,  First  Division) 
lias  an  important  bearing  upon  bankruptcy  proceedinga  It  forcibly 
illustrates  that  a  claim  wMch  might  be  set  aside  if  presented  for 
the  purposes  of  voting  at  the  election  of  a  trustee,  may  after  all  be 
a  good  and  valid  one,  which  the  trustee  is  bound  to  admit  In 
1876  a  father  had  advanced  to  his  son  a  laige  sum  of  money  to 
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enable  him  to  stock  a  farm.  In  1879  the  son's  affairs  became 
involved ;  and  acting  upon  the  advice  of  an  agent,  he  granted  an 
I  0  U  to  his  father  for  the  sum  advanced,  anteoUiting  it  to  the  date 
at. which  the  advance  was  actually  made.  Before  we  trustee,  and 
afterwards  before  the  Court,  upon  appeal  it  was  maintained  by  a 
creditor  that  this  sum  must  be  viewed  as  a  gift,  and  that  his  father 
had  no  valid  document  of  debt  because  the  I  0  U  bore  a  false  date, 
and  had  actually  been  granted  on  the  eve  of  bankruptcy.  The 
Court  sustained  the  fatl^r's  claim  nevertheless.  The  Court  were 
satisfied  in  point  of  fact  that  an  advance  had  actually  been  made, 
and  of  such  an  amount  as  to  exclude  the  probability  of  its  being 
intended  as  a  gift.  The  Lord  President  in  the  couise  of  his  remarks 
said :  "  The  question  then  arises,  May  this  writ  be  challenged  and 
set  aside  as  a  fraud  at  common  law  ?  It  appears  to  me  that  it  cannot, 
unless  we  are  satisfied  that  it  was  granted  in  order  to  deceive,  or 
for  the  purpose  of  creating  an  undue  preferenca  If  the  money  was 
really  due,  surely  it  was  not  an  illegal  thing  to  grant  an  acknow* 
ledgment  of  it,  even  though  the  party  so  granting  knew  himself  to 
be  insolvent"  As  to  the  date,  he  said :  "  It  was  a  great  pity  that 
the  I  0  U  instead  of  being  antedated  had  not  borne  the  date  at 
which  it  was  really  granted;  it  would  have  been  much  better  if  it 
liad  been  so,  but  the  mere  fact  of  antedating  does  not  appear  to  me 
to  be  sufficient  upon  which  to  base  a  charge  of  fraud,  nor  does  it 
preclude  us  from  looking  at  the  document."  Lord  Shand,  referring 
to  the  case  of  HaMane  v.  Speirs,  remarked  that  the  decision  in  that 
case  was  given  "  by  the  barest  possible  majority ;  and  should  the 
point  then  determined  arise  again  for  consideration,  it  is  not  impos* 
sible  that  the  decision  might  be  reversed." 

In  Morrison  v.  Crear  (June  2, 1882,  First  Division)  the  Court 
have  decided  that  it  is  not,  in  ordinary  circumstances,  competent 
to  sue  for  an  account  prior  to  the  expiry  of  the  period  of  credit 
allowed  to  the  defender.  The  Sheriff-Substitute  before  whom  this 
case  originally  came  in  the  Sheriff  Court  of  Ross  dismissed  it  as 
premature,  finding  the  pursuer  liable  in  expenses.  The  Sheriff, 
however,  held  that  decree  in  the  action  only  required  to  be  qualified 
by  superseding  extract.  In  the  Court  of  Session  the  view  taken 
by  the  Sheriff-Substitute  was  adopted.  The  Lord  President  said: 
**  It  seems  to  be  thought  by  the  Sheriff  that  the  raising  of  an  action 
for  a  debt  before  the  term  of  payment  has  arisen  may  be  defended 
upon  the  principle  that  judgment  may  be  deferred  till  after  the 
period  of  credit  has  expired.  With  that  view  I  do  n6t  agree.  It 
seems  to  me  that  when  a  party  raises  an  action  for  the  payment  of 
an  account  before  the  debt  is  due,  the  action  is  premature,  and  falls 
to  be  dismissed.  Any  other  rule  would  be  most  dangerous.  .  .  . 
If  an  action  were  raised  before  the  debt  was  due  with  the  allega- 
tion that  the  debtor  was  vergens  ad  inopiam,  and  diligence  was  done 
on  the  dependence,  that  might  be  sustained.  But  nothing  short  of 
that  would  justify  a  premature  demand."    Lord  Shand  thought  that 
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if  the  prayer  for  decree  bad  been  qualified  by  the  insertion  of  such 
words  as  "  the  date  being  first  come  and  bygone/'  the  action  would 
have  been  competent 

The  case  of  Todd  v.  Armour  (June  8,  1882,  Second  Division) 
raises  a  curious  question.  It  was  an  action  to  recover  a  horse 
stolen  in  Ireland,  afterwuxb  sold  in  open  market  in  that  country, 
and  finally  again  sold  after  a  public  manner  in  Scotland,  when  it 
was  bought  by  the  defender.  Sale  in  open  market  does  not  pro- 
tect by  our  law  the  purchaser  when  a  previous  theft  of  the  subject 
sold  can  be  proved.  But  it  does  avail  him  by  the  law  of  Ireland. 
The  Court  held  that  the  sale  in  Ireland  protected  the  Scottish  pur- 
chaser. The  judges  indulged  in  specuktion  as  to  the  law  which 
would  have  applied  had  there  been  no  sale  in  Ireland,  and  they 
differed.  The  Lord  Justice-Clerk  and  Lord  Graighill  seemed' both 
to  hold  that  the  law  of  Scotland  would  govern  the  case.  "  I  should 
not  be  disposed,''  said  the  former, ''  to  say  that  mere  purchase  in 
open  market  in  Scotland  would  validate  the  sale  when  the  horse 
had  been  stolen  in  another  country."  Lord  Graighill  argued,  if 
nettling  had  followed  on  the  theft  of  the  horse  but  the  sde  of  it 
in  Scouand,  by  what  can  it  be  said  that  the  vUium  consequent  on 
the  theft  was  purged  ?  Surely  not  by  the  sale  in  Scotkmd,  by  the 
law  of  which  country  no  such  result  can  happen.  If  there  is  a 
viiittm  reale  by  the  law  of  Scotland,  a  sale  in  open  market  has  no 
effect  in  destroying  the  right  of  the  real  owner.  Lord  Young,  on 
the  other  hand,  took  the  somewhat  curious  view  that  the  right  to 
recover  stolen  property  sold  in  a  Scottish  market  depends  upon  the 
lex  domicilii  of  the  ^paxty  claiming  it  A  Scotchman  could  recover 
it,  because  his  national  law  recognises  the  vitivm  reale;  an  Irish- 
man could  not^  because  the  law  of  Ireland  gives  a  purging  efficacy 
to  the  transactions  of  the  market-place.  "I  am  not  disposed," 
remarks  his  Lordship,  "  to  entertain  an  action  by  an  Irishman  who 
comes  to  a  Scottish  purchaser  at  Falkirk  Tryst  and  says, '  True, 
there  would  have  been  no  answer  to  a  sale  in  open  market  in  my 
country,  but  your  law  is  different,  as  a  vUium  recde  attaches,  and  so 
I  can  get  my  horse  back  although  it  was  sold  in  open  market  here.' 
That  is  a  proceeding  which  is  not  to  be  heard  of;  it  is  opposed  to 
every  consideration  of  equity.  ...  I  am  not  prepared  to  extend 
the  Scottish  vUinm  reale  to  foreign  thefts." 

It  is  decided  by  ffare  v.  Stein  (June  8,  1882,  First  Division) 
that  when  a  pursuer  simply  declines  to  insist  further  in  an  action, 
and  the  defender  is  accordingly  assoilzied,  this  is  not  equivalent  to 
an  abandonment  under  the  Judicature  Act  The  defender  is  not 
entitled  to  insist  upon  payment  of  fuU  expenses,  and  the  judge  may 
competently  modify  them.  Lord  Shand  went  the  length  of  sajring 
'^  that  there  are  circumstances  in  which,  even  under  the  statute,  the 
Lord  Ordinary  might,  for  the  purpose  of  avoiding  further  outlay, 
fix  the  amount  of  expense  to  be  paid  by  the  party  abandoning." 

Although  not  decisions  in  the  Inner  House,  two  judgments  of 
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Lord  Fraser  relating  to  subjects  upon  which  he  has  long  been  an 
authority  may  be  here  referred  to.  In  Duncan  v.  Duncan  (May 
25, 1882)  he  has  held  that  a  parent  seeking  aliment  from  a  child 
is  not  bound  to  call  all  the  members  of  the  family,  the  obligation 
being  one  which  the  children  are  jointly  and  severally  liable  to 
perform.  **  A  father,"  he  says,  "  seeking  aliment  from  his  children, 
or  from  his  daughters'  husbands,  is  a  person  presumably  in  very 
reduced  circumstances,  and  therefore  incapable  of  furnishing  the 
means  of  litigation.  If  he  were  obliged  to  call  all  his  descendants, 
and  the  husbands  of  female  descendants,  he  would  possibly  find 
them  scattered  in  different  counties  in  Scotland,  and  therefore  his 
action  could  only  be  competent  in  the  Supreme  Court  This 
would  be  a  hardship  in  itseU".  In  the  next  place,  the  defence  by 
each  child  to  a  claim  by  a  father  might  be  of  the  most  varied 
description,  involving  troublesome  and  expensive  inquiries.  Then 
before  liability  could  be  enforced,  the  unfortunate  father  would 
have  to  go  through  half-a-dozen  different  litigations,  and  in  all 
probability  before  the  litigations  were  ended  the  dispute  would  take 
end  by  his  death." 

In  Malloch  v.  Duffy  (June  2, 1882)  Lord  Fraser  decided  that  a 
master  is  justified  in  dismissing  an  apprentice  who  solicits  busi- 
ness from  his  customers.  The  Lord  Ordinary  was  of  opinion  that 
even  to  systematically  engage  in  the  same  trade  as  his  master 
carried  on  was  a  breach  of  the  apprentice's  obligation  under  his 
indenture. 

In  Fisher,  Rentvick  &  Co.  (June  13,  1882,  First  Division)  the 
Court  have  decided  that  when  a  party  is  forced  to  supply  himself 
with  goods  in  consequence  of  a  breach  of  contract,  it  does  not  lie 
with  him  to  prove  that  he  has  done  so  as  cheaply  as  possible,  but 
upon  the  party  in  breach  to  prove  the  opposite. 
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The  judges  of  the  Common  Pleas  Division  have  just  decided  in 
JRegina  v.  Taylor  that  it  is  unlawful  for  an  ordinary  barber  to  shave 
his  customers  upon  Sunday ;  and  this  on  the  ground  that  he  is  a 
workman  within  the  meaning  of  the  Lord's  Day  Act  (R  S.  O.  chap. 
189,  sec.  1),  and  the  shaving  is  a  worldly  labour  or  work  done  by 
him  in  the  course  of  his  ordtuiary  calling  as  a  barber,  and  is  not  a 
work  of  necessity  or  charity.  Their  Lordships  were  not  prepared 
to  say  that  a  barber  connected  with  an  hotel  would  not  be  per- 
mitted to  shave  on  the  sacred  day ;  for  in  such  a  case  he  might  be 
looked  upon  as  a  servant  kept  in  a  private  family  to  do  work  on 
Sundays  as  well  as  other  days.  The  Court  considered  the  Scottish 
case  of  Phillips  v.  Innes  (4  C.  and  F.  234),  decided  in  1837,  and  in 

*  Vide  Journal  of  Juriifprudencey  vol.  xx.  p.  67. 
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which  the  House  of  Lords  declared  shaving  on  Sunday  by  a  barber 
not  a  work  of  necessity  or  mercy,  a  binding  decision. 

The  subject  is  not  only  an  important,  but  also  an  interesting  one. 
It  has  been  considered  by  several  Courts  on  the  other  side  of  the 
line.  In  Commonwealth  v.  Jacobus  (1  Penn,  Leg.  (Jaz.  Rep.  491)  it 
was  held  that  the  business  of  a  barber  in  shaving  his  customers  on 
Sunday  morning  is  "  worldly  employment,"  not  "  a  work  of  neces- . 
sity  or  charity."  The  Court  said,  "  It  is  argued  that  as  the  law 
does  not  forbid  a  person  to  wash  and  shave  lumself  on  Sunday,  and 
thus  to  prepare  himself  to  attend  public  worship,  or  otherwise  pro- 
perly to  enjoy  the  rest  and  recuperation  which  it  was  the  purpose 
of  the  day  to  give,  therefore  another  may  do  it  for  him  without 
incurring  the  condemnation  of  the  law.  This  view  is  not  sustained 
by  the  authorities.  ...  It  is  further  contended  by  the  counsel  for 
the  defendant  that  long-continued  usage  and  customs  of  society 
prove  that  the  business  of  a  barber  is  by  common  consent  consi- 
dered a  necessity  within  the  meaning  of  the  law.  .  .  .  But  is  it  a 
work  of  necessity  ?  Many  persons  shave  themselves  on  that  day 
who  are  shaved  by  a  barber  on  other  days  of  the  week,  and  not  one 
in  ten  who  shave  on  that  day  employ  the  services  of  a  barber."  In 
this  case  Jacobus  shut  up  his  *'  tonsorial  parlour  "  at  ten  o'clock  on 
Sunday  morning;  the  Court  thought  that  made  no  difference,  and 
added,  "  if  the  closing  of  these  shops  on  Sundays  is  an  inconveni* 
ence  to  the  public,  the  remedy  rests  with  the  Legislature  and  not 
with  the  Court." 

Lord  Brougham,  by  the  way,  in  Phillips  v.  Innes,  seemed  to 
think  that  the  shaving  might  be  done  in  Dundee  on  Saturday,  as 
the  Olasgow  people  did  it  then.  The  Magistrates  of  Dundee  had 
held  that  shaving  on  the  Sabbath  was  right,  although  it  was  ''  not 
lawful  for  the  barber  to  work  in  the  making  of  wigs  on  Sunday." 

In  another  case  in  Pennsylvania  it  was  held  to  be  illegal  for  a 
barber  to  shave  on  Sunday  even  those  who  were  sick  on  Saturday 
and  could  not  come  on  that  day  to  be  cleansed;  and  the  fact  that 
he  did  not  charge  for  his  labour  is  considered  no  excuse  {Common^ 
wealth  V.  Williams,  Pearson's  Decisions,  p.  61).  Even  so  late  as 
the  middle  of  the  eighteenth  century  ''  ministers  were  sometimes 
libelled"  in  Scotland  "for  shaving"  themselves  on  the  Lord's  Day 
(Buckle,  vol  iii.  chap.  iv.  note  183). 

On  the  other  hand,  a  barber  at  Tunbridge  WeUs  was  summoned  for 
infringing  the  Act  of  Charles  II.,  and  he  ingeniously  pleaded  that  if 
any  of  h^  customers  had  no  money  they  were  shaved  for  nothing, 
thus  making  "  the  operation  a  work  of  charity ;"  and  further,  that 
if  a  footman  or  waiter  were  not  shaved  on  Sundays  he  would  pro- 
bably be  discharged,  and  to  serve  him  was  therefore  "  a  necessity." 
This  satisfied  the  magistrate,  and  the  summons  was  destroyed  {The 
Graphic,  Nov.  27, 1879). 

i^d  in  Tennessee,  a  couple  of  years  ago,  it  was  held  that  keeping 
open  a  barber's  shop  on  Sunday  is  not  indictable  either  as  a  mis- 
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demeanour  or  a  nuisance.  It  was  held  not  to  be  a  misdemeanour, 
because  a  penalty  for  the  violation  of  the  Sunday  laws  is  im- 
posed. The  question  then  was,  whether  it  was  a  nuisance,  and 
the  Court  said, "  It  cannot  be  said  that  a  barber's  shop  is  some- 
thing which  incommodes  or  annoys,  or  which  produces  incon- 
venience or  damage  to  others.  On  the  contrary,  the  business  of 
barbering  is  so  essential  to  the  comfort  and  convenience  of  the  in- 
habitants of  a  town  or  city,  that  it  may  be  regarded  as  a  necessaiy 
occupation.  To  hold  that  it  becomes  a  nuisance  when  carried  on 
on  Sunday,  is  a  perversion  of  the  term  '  nuisance.'  All  that  can 
be  said  of  it  is,  that  when  prosecuted  on  Sunday  it  is  a  violation  of 
the  statute,  and  subject  to  be  proceeded  against  as  prescribed  by 
law,  but  not  subject  to  be  indicted  as  a  nuisance.  It  may  shock 
the  moral  sense  of  a  portion  of  the  community  to  see  the  barber 
carrying  on  his  business  with  open  doors  on  Sunday,  but  it  produces 
no  inconvenience  or  damage  to  others,  and  therefore  cannot  be 
re^garded  in  legal  contempbtion  '  a  nuisance ' "  {State  v.  Lorry,  7 
Baxt  95). 

It  appears  that  every  State  in  the  Union,  except  Louisiana,  has 
a  Sunday  law;  the  original  and  model  of  most  of  them  is  the 
English  statute  of  1676,  passed  when  Charles  IL  was  king.  The 
laws  differ  greatly,  therefore  do  the  decisions;  but  the  general 
principle  of  all  is  the  same ;  ordinary  business  and  labour  is  for-r 
bidden,  except  works  of  necessity  and  charity.  In  some  of  the 
statutes  the  laws  contain  special  provisions  against  what  we  may 
assume  to  be  the  besetting  sins  of  the  inhabitants.  The  Arkansas 
.  statute  punishes  Sunday  indulgence  in  bragc,  bluff,  poker,  seven-up, 
three-up,  twenty-one,  thirteen  cards,  the  odd-trick,  forty-five,  whist, 
or  any  other  game  at  cards,  by  a  fine  of  from  $25  to  $50.  Cali- 
fornia charges  from  $50  to  $500  (in  the  shape  of  a  fine)  for 
attending  any  bull,  bear,  cock,  or  prize  fight,  horse-race  or  circus, 
or  for  keeping  open  any  gambling-house,  or  any  place  of  barbarous 
or  noisy  amusement,  or  any  theatre  where  liquor  is  sold  on  the 
Lord's  Day.  In  ages  gone  by  in  England  buU-baiting  or  bear* 
baiting  used  to  cost  3s.  4d.,  and  wresding  and  bowUng  5s.  upon 
Sunday  (1  Car.  I.).  The  Florida  law  enacts  that  any  one  disturbing 
a  congregation  of  whites  is  subject  to  a  penalty  of  not  more  than 
$100 ;  or  the  offender  may  be  whipped,  the  stripes  not  to  exceed 
the  orthodox  forty  save  one,  or  be  imprisoned  for  not  more  than 
six  months. 

South  Carolina  alone  sticks  to  the  old  notion  of  compelling 
people  to  go  to  church.  Her  statute  provides  "  that  all  peisons 
having  no  reasonable  or  lawful  excuse,  on  eveiy  Lord's  Day  shall 
resort  to  some  meeting  or  assembly  of  religious  worship  tolerated 
and  allowed  by  the  laws  of  the  State,  and  shall  there  abide  orderly 
and  soberly  during  the  time  of  prayer  and  preaching,  on  pain  of 
forfeiture,  for  every  neglect  of  the  same,  of  the  sum  of  $1." 

In  the  original  Sunday  Go-to-Meeting  Act,  that  of  Elizabeth^ 
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every  person  had  to  repair  to  his  parish  church  every  Sunday,  on 
pain  of  forfeiting  one  shilling  for  each  offence ;  and  any  one  over 
sixteen  who  absented  himself  for  a  month,  forfeited  £20  a  month 
(Eliz.  c.  2 ;  23  Eliz.  c.  1). 

In  Indiana  the  Act  forbidding  working,  etc.,  on  the  day  of  rest 
applies  only  to  those  over  fourteen  years  of  age. 

"  Necessity"  is  a  relative  term,  and  the  law  does  not  mean  that 
the  work  to  be  allowed  must  be  "  absolutely  necessary."  *'  If 
nothing  but  absolute  necessity  were  intended,  it  would,  in  general, 
be  unlawful  to  prepare  a  meal  on  the  Sabbath,  because  it  might 
without  diflSculty  be  previously  prepared,  or  most  people  might 
safely  enough  fast  for  twenty-four  hours.  To  supply  gaslight 
would  be  equally  unlawful,  for  people  might  use  candles  previously 
provided,  or  might  retire  to  bed  at  twilight." 

The  great  object  of  all  these  laws  is  to  make  the  day  a  day  of 
rest;  but  some  things  are  more  important  and  necessary  than  even 
rest,  and  the  doing  of  such  things  when  indispensable  is  allowed. 
So  it  was  held  that  the  seasonable  preparation  of  breakfast  for  her 
employer's  family  was  such  a  work  of  necessity  as  justified  a  maid- 
servant in  travelling  on  Sunday  morning  {Grossman  v.  Lyon,  121 
Mass.  301) ;  and  a  servant-man  may  drive  his  master's  household 
to  church  in  his  master's  carriage  {Conu  v.  Nesbit,  24  Penn.  St  398). 
In  fact  "  the  law  has  never  been  regarded  as  applying  to  the  proper 
internal  economy  of  the  family.  It  does  not  except  the  ordinary 
employment  of  making  fires  and  beds,  cleaning  up  chambers  and 
fireplaces,  washing  dishes,  feeding  cattle,  and  harnessing  horses 
for  going  to  church,  because  these  were  never  regarded  as  the 
worldly  business  of  the  family,  and  therefore  not  forbidden  to  the 
head  of  the  family,  or  to  any  of  the  domestics." 

In  Pennsylvania  it  was  held  unlawful  to  run  street  cars  on 
Sunday  (Com.  v.  Jeandell,  2  6r.  Pa.  Cas.  506),  or  an  omnibus  {Com, 
V.  Johnston,  22  Pa.  St.  102),  even  if  the  omnibus  is  used  partly  by 
church-goers  it  will  not  help  the  case.  Still,  "  if  an  invalid,  or  a 
person  immersed  for  six  days  within  the  close  walls  of  a  city,, 
requires  a  ride  into  the  country  as  a  means  of  recuperation,  which 
is  the  true  idea  of  rest,  there  is  nothing  in  the  Act  of  1794  to 
forbid  the  employment  of  a  driver,  horses,  and  carriages  on  Sunday 
to  accomplish  it  Equally  lawful  is  the  employment  of  the  same 
means  to  go  to  the  church  of  one's  choice,  or  to  visit  the  grave  of 
the  loved  and  lost  to  pay  the  tribute  of  a  tear  "  {Com.  v.  Johnston, 
swp.).  In  Georgia,  however,  it  was  recently  decided  that  the  run- 
ning  of  street  cars  in  cities  and  their  vicifuty  is  a  work  of  necessity 
{Anguda  and  S.  R  S.  v.  Hem,  55  Ga.  126). 

Apropos  of  the  labour  of  domestic  servants.  A  doctor's  boy, 
having  declined  to  wash  his  master's  gig  on  Sunday,  had  the  plea- 
sure of  drawing  forth  from  the  judge  of  the  Aberdeen  and  Kincar- 
dine Small  Debt  Court  the  following  remarks:  "It  is  essential  to 
bear  in  mind  that  in  determining  what  is  a  work  of  necessity  in  a. 
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work  of  necessity  on  Sunday  where  the  sap  is  flowing  freely  and 
all  the  troughs  are  full ;  the  maple-sugar  man  having  no  way  of 
saving  his  harvest  save  by  emptying  the  troughs  that  are  full 
{Morris  v.  State,  31  Ind.  189 ;  Whitcamh  v.  Oilman,  35  Vt  297), 

Again  in  liberal  Indiana,  the  brewer  is  allowed  to  turn  or  handle 
the  barley  which  he  is  manufacturing  into  malt  for  his  beer,  as 
twenty-four  hours'  neglect  would  make  it  unfit  for  use.  The  turn* 
ing  is  a  work  necessary  to  accomplish  the  object  which  the  brewer 
has  in  view,  and  as  the  law  authorizes  the  manufacture  of  beer,  the 
labour  necessary  to  make  it  is  lawful  and  a  work  allowable  on 
Sunday  {Crockett  v.  State,  33  Ind.  416). 

In  Ohio  it  was  held  that  under  special  circumstances  a  miller 
might  grind  on  that  day.  The  judge  said  he  thought  it  would 
hardly  be  questioned  that  a  gas  company  might  supply  gas,  a  water 
company  water,  and  a  dairyman  milk  to  their  customers  on  that 
day ;  for  it  is  no  part  of  the  design  of  the  law  to  destroy  or  impose 
ruinous  restrictions  upon  any  lawful  trade  or  business  {M'Oatriek 
V.  Wason,  4  Oh.  St.  566). 

Again  in  Indiana  an  innkeeper  sold  cigars  from  a  stand  which 
was  a  part  of  his  establishment,  and  the  Court  held  that  he  was  not 
punishable.  The  judge  said,  "  There  is  a  daily  necessity  for  put- 
ting a  house  in  order,  cooking  meals,  drinking  coffee  or  tea,  smoking 
a  cigar  by  those  who  have  acquired  the  habit,  or  continuing  any 
lawful  habit  on  Sunday,  the  same  as  there  is  on  a  work-day,  and 
whatever  is  necessary  and  proper  to  do  on  Sunday  to  supply  this 
constant  daily  need  is  a  work  of  necessity  within  the  meaning  of 
the  law.  It  is  not  unlawful  to  keep  a  hotel  on  Sunday  in  the  same 
way  that  it  is  usually  kept  on  a  week-day,  and  if  a  hotel  keeps  a 
cigar-standy  which  is  a  part  of  its  establishment,  from  which  it  sells 
cigars  to  its  guests,  boarders,  and  customers  on  a  week-day,  to  sell 
cigars  from  the  same  stand  in  the  same  way  on  Sunday  is  not 
unlawfuL  There  is  no  difference  l^ally  between  the  act  of  selling 
a  cigar  under  such  circumstances  and  the  act  of  furnishing  a  cup 
of  tea  or  coffee,  a  meal  of  victuals,  or  supplying  any  other  daily 
want  to  a  customer  on  Sunday  for  pay  "  {Carver  v.  State,  69  Ind. 
61).    Smokers,  therefore,  cannot  complain. 

In  Alabama,  as  in  Ontario,  all  shooting  is  forbidden  if  it  is  not 
justified  by  necessity,  and  shooting  a  dog  in  mere  mischief  is  not  a 
necessity  {Smith  v.  State,  50  Ala.  159).  In  Missouri,  however,  a 
man  went  out  hunting  on  Sunday.  He  was  prosecuted,  but  ac<^ 
quitted,  as  the  law  only  forbade  working  on  the  Sabbath-day ;  the 
district  attorney  argued  that  "  hunting "  was  "  working,"  but  the 
judges  could  not  see  it  in  that  light  {State  v.  Carpenter,  62  Mo. 
694). 

In  Massachusetts  it  has  been  held  that  cleaning  out  a  wheel-pit 
on  Sunday,  to  prevent  the  stoppage  of  miUs  employing  many  hands, 
is  not  a  work  of  necessity  within  the  meaning  of  the  law.  Nor 
can  pne  who  helped  at  this  work  as  a  matter  of  kindness  protect 
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himself  by  daiming  that  what  he  did  was  a  work  of  charity 
(ifOrath  V.  Menvin,  112  -Mass.  467).  No  wonder,  when  the  law 
is  such,  that  the  poet  wrote — 

**  Alas  for  the  rarity  of  Chrifitian  charity  under  the  fan ! " 

The  consideration  of  works  of  charity  must  be  deferred  until 
some  future  time. 

[See  also,  on  above  subject.  Seaman  v.  The  Commonwealth,  21 
Am.  Law  Eeg.  N.  S.  256. — Ed.  C.  Z.  J.] — Canada  Law  Journal. 


A  Concise  Practical  Treatise  on  the  Law  of  Property,    By  H.  W. 
Boyd  Mackay,  Esq.,  LL.B.    London :  H.  Sweet.    1882. 

This  is  another  good  book  gone  wrong.  It  is  the  result  of  much 
diligent  labour  among  the  sources  of  English  law,  yet  it  scarcely 
bears  out  its  title.  It  is  not  concise,  for  it  extends  to  about  800 
pages.  It  is  not  practical,  for  no  practical  man  would  go  to  its  pages 
for  an  adequate  account  of  any  one  of  the  many  subjects  it  touches 
without  exhausting.  It  is  not  a  treatise  in  the  only  intelligible 
sense  of  the  word,  since  it  treats  nothing  in  such  a  way  as  to  leave 
clear  what  was  obscure  before.  It  deals  with  law — and  so  far  the 
title  is  justified — but  not  with  the  law  of  property,  taking  the  word 
in  any  reasonable  construction.  Were  it  not  that  the  author  was 
already  a  laureate  in  law  in  1863,  and  a  law-writer  in  1870,  we 
should  have  said  that  this  work  was  such  a  book  as  might  have 
been  compiled  by  a  clever  student  who  had  made  up  his  mind  to 
distinguish  himself  early  in  his  professional  career  by  throwing 
into  book  form  the  notes  which  a  diligent  study  of  the  books  set 
for  an  entrance  examination  had  thrown  in  his  way.  Yet  we 
should  not  recommend  the  result  to  other  students ;  for  the  form 
of  compressed  notanda,  however  useful  for  the  compiler  himself  as 
fruTnoranda  itineris  peracti,  is  too  bald  to  attract  a  beginner,  or, 
to  change  the  metaphor,  too  strong  food  for  the  digestion  of  babes. 
It  may  be  necessary  to  substantiate  this  grumble.  So  be  it. 
Easements  and  other  incorporeal  real  rights  are  disposed  of  in  about 
ten  pages ;  prescription  in  less  than  six ;  mines  in  a  clause ;  the 
Lands  Clauses  Acts  in  a  sentence,  a  clause,  and  a  footnote ;  enclos- 
ures are  not  mentioned  at  all;  nor  is  the  Land  Tax;  nor  are 
boundaries,  except  in  a  controversial  reprinted  article  contained  in 
the  appendix.  On  the  other  hand,  the  work  deals  with  both  real 
property  and  chattels;  succession;  transmission  by  death  and 
marriage ;  contract  in  all  its  relations ;  the  rule  in  Shelley's  case ; 
the  doctrine  of  Cy  pris;  perpetuities,  conditions,  and  a  mass  of. 
matter  under  the  head  of  priorities,  which  reminds  one  of  the 
unscientific  method  of  G.  J.  Bell  in  his  Commentaries.    Who,  it 
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We  have  endeavoured  to  lay  before  our  readers  a  general  accoont 
of  the  scope  and  plan  of  this  work.  Of  the  care  and  industry  which 
characterize  it  there  can  be  no  doubt ;  of  its  scientific  vtdue  and 
accuracy  of  teaching  it  does  not  become  a  non-medical  reviewer  to 
speak,  but  judging  from  the  opportunities  which  the  author  must 
have  had  of  studying  his  subject,  and  the  concise  and  clear  manner 
in  which  he  can  convey  his  information,  we  should  think  that  this 
work  will  be  a  standard  authority  on  Forensic  Medicine  for  a  long 
time.  It  may  seem  odd  to  employ  the  term  "  concise  "  to  a  book 
of  this  size,  and  which  confessedly  is  only  an  instalment  of  a  larger 
work,  but  it  is  none  the  less  true  that  the  facts  given  in  the  text 
are  stated  with  remarkable  brevity,  and  though  in  a  book  of  the 
kind  there  must  be  a  certain  amount  of  repetition,  it  would  be 
difficult  to  select  any  point  which  is  unnecessarily  alluded  to. 


Curiosities  of  Law  and  Lawyers.    By  Croakb  James.    London : 
Sampson  Low,  Marston,  Searle,  &  Eivington.     1882. 

Mr.  James  tells  us  in  his  preface  that  on  retiring  after  fifty 
years'  practice  his  friends  insisted  on  his  writing  and  publishing 
this  collection  of  anecdotes  and  curiosities  connected  witii  the  law. 
His  reading  has  evidently  been  extensive,  and  he  has  succeeded 
in  making  a  very  large  collection  of  extracts  from  various  sources. 
Of  course  these  are  of  all  sorts — some  poor  and  dull,  as  many 
bright  stories  are  apt  to  become  when  transferred  to  paper ;  some 
fair ;  and  some  which  still  preserve  then*  point  and  sparkle.  Some 
can  hardly  come  under  the  heads  either  of  anecdotes  or  curiosi- 
ties, but  are  mere  statements  of  law,  interesting  enough  no  doubt 
to  a  lawyer,  but  not  particularly  curious.  As  we  believe,  however, 
that  this  book  has  a  transatlantic  origin,  we  must  keep  in  view 
that  what  appears  commonplace  to  us  may  have  a  very  different 
appearance  to  our  "cousins-in-law"  across  the  water.  On  the 
wliole,  we  may  congratulate  the  author  on  having  made  a  very 
judicious  and  amusing  collection.  It  is  a  book  which  will,  we 
doubt  not,  often  serve  to  pass  away  an  idle  half-hour  in  the  ensuing 
vacation,  when  the  rain  is  pouring  in  torrents,  as  it  seems  at  present 
determined  to  do.  If  it  does  not,  so  much  the  better :  the  volume 
can  then  be  taken  out  and  enjoyed  with  a  cigar  under  a  tree,  or 
in  a  hammock,  or  on  board  a  yacht,  or  anywhere  where  life  is  most 
delightful  and  the  mind  is  in  a  state  to  be  gently  amused.  Of 
course  we  meet  with  many  old  friends  in  these  pages.  Campbell's 
"Lives  of  the  Chancellors"  has,  as  may  be  imagined,  been  laid 
pretty  freely  under  requisition;  for  Scotch  stories  Cockburn's 
Memorials  appear  to  have  been  the  book  most  used.  As  in  a 
volume  like  the  present  a  few  examples  are  worth  any  amount  of 
criticism,  we  will  give  one  or  two  extracts  taken  at  random : — 
"  Scarlett,  in  a  breach  of  promise  case  {Fooie  v.  ffrem)  was  for 
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the  defendant,  who  was  supposed  to  have  been  cajoled  into  the 
engagement  by  the  plaintiffs  mother,  afterwards  the  Countess  of 
Harrington.  The  mother  as  a  witness  completely  baffled  Scarlett, 
who  on  behalf  of  the  defendant  cross-examined  her ;  but  by  one 
of  his  happiest  strokes  of  advocacy  he  turned  his  failure  into  a 
success,  "  You  saw,  gentlemen  of  the  jury,  that  I  was  but  a  child  in 
her  hands.     What  mud  my  client  have  been  t " 

We  do  not  recollect  to  have  met  with  the  following: — 

''A  Scotch  counsel  named  Sae  was  one  day  arguing  a  case  with 
much  extravagant  drollery,  Mr.  Swinton  said  of  him, '  He  has  been 
to-day  not  only  Eae,  but  oiUr^.' " 

"Lord  Wellesley's  aide-de-camp,  Keppel,  wrote  a  book  of 
travels  and  called  it  his  Personal  Narrative.  Lord  Wellesley  was 
quizzing  it,  and  said  to  Lord  Plunket — 

" '  Personal  narrative — what  is  a  personal  narrative,  Lord  Plunket? 
What  should  you  say  a  personal  narrative  meant  ? ' 

"Plunket  answered,  *My  Lord,  you  know  we  lawyers  always 
understand  personal  as  contradistinguished  from  real.'  ** 


Sandy  Book  of  Reference  to  Decisions  in  the  Court  of  Session^  Court 
of  Justiciary,  and  House  of  Lords  from  20th  June  1877  to 
27th  August  1881.  By  Thomas  Sinclajk,  Member  of  the 
Faculty  of  Procurators  in  Glasgow.    Holmes:  Glasgow.   1882. 

This  is  an  attempt  to  supply  a  ready  means  of  reference  to  all  the 
reported  cases  from  the  period  to  which  the  last  volume  of  the 
Digest  came  down  up  to  the  present  time.  The  references  are 
given  under  the  heading  of  the  subjects  to  which  the  different  cases 
relate,  but  neither  the  names  of  the  cases  nor  the  dates  are  given. 
It  is,  we  think,  unfortunate  that  the  names  have  been  omitted,  but 
the  size  of  the  book  would  of  course  have  been  very  much  increased. 
The  references  are  on  the  whole  well  arranged,  though  sometimes 
it  is  rather  difficult  to  see  why  a  certain  subordinate  feature  in  the 
case  has  been  chosen  to  indicate  it«  nature.  Thus  one  would 
hardly  look  under  the  head  of  "  Burgh,  exclusive  trading  in,"  for 
the  procedure  to  be  taken  for  authority  to  apply  the  funds  of  an 
incorporation  nearly  extinct  to  other  than  their  original  purposes. 
Under  the  same  case  we  find  the  Act  44  Vict.  c.  6,  referred  to  as 
relating  to  it.  The  Act  in  question  is  the  Local  Taxation  Betums 
(Scotland)  Act,  1881,  and  we  are  at  a  loss  to  know  what  connection 
it  has  with  the  matter  in  point 

This  little  book  may  prove  of  some  use,  but  in  another  edition 
we  hope  to  see  it  improved. 
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Flogging  as  Punishment  of  Juvenile  Offenders,  England. — ^The 
reports  containing  the  opinions  of  magistrates  and  officials  of  Eng- 
land form  the  first  portion  of  this  bine-book,  and  amount  to  181  folio 
pages.  The  reports  from  Scotland  come  next,  with  only  51  folio 
pages.  We  recently  gave  an  abstract  of  the  opinions  of  the  Sheriffs- 
Principal  and  resident,  as  also  those  of  justices  and  magistrates  in 
Scotland,  on  the  question  of  switching,  birching,  or  flogging  as  a 
proper  and  expedient  punishment  on  juvenile  offenders  (May 
number,  p.  264).  We  now  give  a  similar  outline  of  the  opinions 
by  the  magistracy  of  England. 

The  general  opinion  is  adverse  to  imprisonment  and  in  favour  of 
whipping  for  juvenile  offenders,  but  much  diversity  is  expressed  as 
to  the  proper  age  of  the  boy  on  whom  this  punishment  is  to  be 
inflicted.    The  majority  of  magistrates  desire  that  the  age  should 
be  extended  to  sixteen,  and  that  the  offences  should  embrace  all 
crimes  and  offences  except  the  higher.    There  is  a  difference  of 
opinion  as  to  the  proper  instrument  of  punishment,  whether  it  ought 
to  be  a  cane,  a  rod,  or  a  switch ;  also  as  to  the  number  of  strokes, 
varying  in  opinion  from  six  to  twenty;  whether  it  is  to  be  inflicted 
privately  or  more  publicly,  also  as  to  the  place  of  infliction;  whether 
a  prison,  a  police  office,  or  the  Court-house,  or  in  school,  and  who 
should  be  the  official  executor;  and  whether  by,  or  merely  in  pre- 
sence of,  the  parents;  and  whether  it  be  compulsory  to  require «the 
presence  of  a  surgeon  during  the  infliction.     In  all  these  points 
there  exists  the  most  diversified  and  often  directly  opposing  opinions. 
The  opinions  embrace  those  of  the  Chairmen  of  Quarter-Sessions, 
Recorders,  Magistrates  of  Metropolitan  Police  Courts,  Stipendiary 
Magistrates,  and  Burgh  Magistrates  throughout  England.      The 
great  majority  of  the  magistracy  are  of  opinion  that  the  parents  or 
guardians  of  juvenile  offenders  should  be  punished  vicariously  for 
the  offences  of  their  children,  and  that  either  by  fine,  recoverable 
by  distress,  or  enforced  by  imprisonment  or  by  recognisance  or 
surety  for  the  good  behaviour  of  their  children.    This  by  many  is 
limited  to  instances  where  the  parents  have  in  some  way  or  other 
been  accessory  to  the  offence.    To  make  it  more  extensive  would 
be  the  reverse  of  the  Scripture  precept  of  visiting  the  sins  of  the 
fathers  on  their  children,  but  punishing  the  parents  for  the  offences 
of  their  offspring.    All  agree  on  the  great  advantages  of  industrial 
schools  and  reformatories. 

We  select  some  of  the  most  important  and  striking  opinions  of 
the  English  magistracy  illustrative  of  general  suggestions. 

The  Quarter-Sessions  of  Anglesey  observe  '*  that  as  in  many  cases 
parental  neglect  or  misconduct  conduces  to  the  offence,  the  Court 
should  have  the  power  to  proceed  against  the  person  who  causes  the 
offence,  as  well  as  against  the  juvenile  offender;  and  further,  as  many 
offences  are  committed  by  juveniles  through  want,  arising  from 
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parental  neglect,  the  Court  should  have  power  to  proceed  against 
either  or  both  parents  for  gross  neglect  of  family,  whether  or  not 
the  defendants  may  have  become  chargeable  to  the  parish  "  (p.  8). 

The  Quarter-Sessions  of  Bedfordshire  passed  a  resolution  "  that 
no  measure  for  the  prevention  of  juvenile  crime,  and  consequently 
obviating  the  need  for  punishing  young  children,  would  be  more 
efficacious  than  that  of  making  parents  or  guardians  pecuniarily 
responsible  to  the  fullest  possible  extent  for  the  misconduct  of 
children  under  fourteen  years  "  (p.  6). 

The  Quarter-Sessions  of  the  county  of  Chester  recommend  "  that 
power  be  given  to  magistrates  to  commit  a  child  or  young  person 
to  solitary  confinement  in  a  cell  of  the  police  station  for  a  period 
not  exceeding  twenty-four  hours  for  a  child  under  twelve,  and  not 
exceeding  forty-eight  hours  for  a  young  person  between  twelve  and 
sixteen"  (p.  11). 

The  Quarter-Sessions  of  Cornwall  recommend  "that  power  be 
given  to  Courts  of  summary  jurisdiction  to  inflict  on  the  parent  or 
guardian  of  any  child  or  young  person  convicted  by  such  Court, 
either  in  addition  to  or  instead  of  any  punishment  inflicted  on  such 
child,  a  fine  not  exceeding  that  to  which  such  child  or  young  person 
has  become  liable,  in  any  case  in  which  such  Court  is  satisfied  that 
such  parent  or  guardian  has,  by  neglecting  to  take  proper  care  of 
such  child  or  young  person,  or  otherwise  conduced  to  such  miscon- 
duct "(p.  11). 

The  Quarter-Sessions  of  Essex  remark,  "  The  children  that  go  to 
prison  because  their  parents  or  friends  will  not  pay  the  fine,  are,  it 
is  believed,  the  children  that  are  already  contaminated  by  the  in- 
cidents of  their  daily  lives,  for  no  matter  how  poor  the  parent  may 
be  he  will  manage  to  find  money  to  pay  the  fine  if  the  boy  is  a  good 
boy ;  if  the  boy  is  a  troublesome  one  he  may  think  that  a  Httle 
imprisonment  may  be  an  advantage  to  him,  and  he  will  not  think 
much  of  the  stigma  that  may  attach  to  the  boy."  They  recommend 
"  (1)  whipping  for  all  juvenile  ofiences  except  homicide ;  (2)  to  re- 
quire the  fine  to  be  paid  by  the  parent ;  (3)  to  bind  over  the  parent, 
whether  he  consent  or  not,  for  the  good  behaviour  of  the  child ;  (4) 
to  order  the  juvenile  offender  to  be  locked  up  in  a  police  cell  for 
not  more  than  three  days ;  (5)  to  order  the  juvenile  offender  to  be 
confined  in  a  State  school  for  a  short  period  (say  not  more  than 
three  months)  " !  The  justices  make  the  following  remarkable  obser- 
vation :  "  With  regard  to  whipping,  your  committee  would  observe 
that  whilst  six  strokes  of  the  pattern  birch-rod  for  a  boy  under  twelve, 
and  twelve  for  a  boy  under  fifteen,  may  be  a  fit  punishment  for  a 
naughty  boy,  yet  whipping  is  objected  to  by  many  as  a  degrading 
punishment,  and  also  on  account  of  the  inequality  of  its  efi'ects  on 
differently  constituted  boys,  inasmuch  as  to  a  sensitive,  delicate  boy 
a  whipping  might  be  absolute  torture,  whilst  to  a  bold,  healthy, 
strong  boy  it  might  be  no  punishment  at  all,  as  on  such  a  boy  the 
effect  would  be  probably  ephemeral,  the  boy  could  be  little  hurt. 
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and  although  he  might  complain  bitterly,  yet  when  the  policeman's 
back  should  be  turned  he  would  probably  laugh,  his  companions 
certainly  would  not  think  the  worse  of  him  for  being  whipped,  and 
might  make  a  hero  of  hiuL  And  it  is  a  question  whether  a  whip- 
ping is  so  good  a  punishment  for  reclaiming  a  bad  boy  as  a  short 
period  of  imprisonment,  in  which  case  he  finds  himself  alone  in  a 
cell,  is  miserable,  cries  himself  to  sleep,  and  resolves  never  to  do 
anything  to  again  bring  himself  into  prison  (and  statistics  show 
that  nine  out  of  ten  keep  this  resolution).  Moreover,  it  must  be 
borne  in  mind  that  girls  cannot  be  whipped,  and  that  a  girl  is  often 
as  bad  or  worse  than  a  boy  "  ! 

The  Chairman  of  the  Quarter-Sessions  of  Herefordshire  writes : 
"I  am  no  advocate  for  the  imprisonment  of  young  children; 
indeed,  when  a  Police  Magistrate  I  resorted  to  the  device  of  cause- 
ing  the  parents  of  children  summoned  before  me  to  be  sent  for, 
and  induced  themselves,  in  the  presence  of  the  gaoler,  to  inflict  the 
castigation  which  appeared  to  me  to  be  the  right  punishment  for 
the  offence,  in  order  to  avoid  inflicting  it  [?].  But  I  cannot  but 
fear  that  if  the  power  to  imprison  young  children  were  in  all  cases 
absolutely  taken  away  from  the  judicial  authority,  certain  classes 
of  young  children,  especially  females,  might  cease  to  be  punishable 
at  all  and  become  an  intolerable  nuisance  "  (p.  23). 

The  Quarter-Sessions  of  lindsey  district  of  Lincolnshire  remark 
"  that  although  there  are  doubtless  many  cases  where  children  have 
been  used  to  such  rough  treatment  at  home  that  flogging  would 
do  little  or  no  good,  yet  we  consider  there  would  be  far  less  reason 
to  resort  to  imprisonment  than  at  present  if  the  power  of  ordering 
corporal  punishment  by  whipping  with  a  birch-rod  were  extended 
to  all  male  children"  (p.  31). 

The  Quarter-Sessions  of  Middlesex  observe,  "  A  whipping  may 
be  a  very  suitable  punishment  for  the  first  or  second  offence  of  a 
mischievous  boy,  but  would  be  an  act  of  cruelty  if  inflicted  for  an 
act  of  vagrancy  or  even  theft  upon  a  half-starved  lad  turned  out  of 
doors  by  a  drunken  parent"  (p.  34), 

The  Justices  of  Pembrokeshire  observe,  "  It  is  sometimes  con- 
tended that  the  punishment  of  whipping  is  itself  brutalizing  and 
otherwise  undesirable,  and  that  leaves  the  case  of  female  offenders 
unprovided  for ;  and,  moreover,  that  if  an  ofiender  is  reconvicted 
some  graver  penalty  is  necessarily  required.  But  we  believe  that 
experience  has  shown  this  mode  of  punishment  to  have  a  more 
deterrent  effect  on  young  persons  than  any  other,  and  we  do  not 
share  the  objection  to  its  infliction  "  (p.  41). 

The  Justices  of  Oxfordshire  place  themselves  in  a  very  peculiar 
position  by  refusing  to  express  any  opinion  or  make  any  suggestions 
on  the  subject  submitted  to  them  by  the  Secretary  of  State.  They 
made  and  reported  the  following  unanimous  resolution,  prefacing 
with  the  remark  "  that  it  never  had  been  the  custom  of  the  Oxford- 
shire Quarter-Sessions  to  discuss  abstract  questions  relating  to  the 
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amendment  of  the  law : "  "  That,  having  regard  to  the  existing 
state  of  the  law,  and  the  expressed  opinion  and  recorded  action  of 
the  Secretary  of  State  in  respect  of  the  imprisonment  of  children  and 
juvenile  offenders,  Justices  are  placed  in  a  position  of  considerable 
difficulty  in  the  execution  of  their  duties :  Besolved,  that,  in  the 
opinion  of  this  Court,  it  is  not  desirable  that  there  should  exist  an 
apparent  conflictlin  the  administration  of  the  law  between  the  Secre- 
tary of  State  and  the  Justices,  and  that  it  might  relieve  the  Justices 
of  the  difficulty  which  they  experience,  and  might  tend  to  a  more 
consistent  administration  of  the  law,  if  the  Secretary  of  State  should 
be  pleased  to  issue  for  the  guidance  of  the  Justices  a  distinct  recom- 
mendation as  to  the  course  which,  in  his  opinion,  it  is  expedient 
for  them  to  adopt  in  the  punishment  of  children  and  juvenile 
offenders."  To  this  very  blunt  response  the  Secretary  of  State 
replied  in  a  lengthy  letter,  stating  the  cause  and  object  of  his 
circular,  and  concluding':  "  The  Secretary  of  State  cannot  concur 
in  the  opinion  that  these  are  in  any  sense  aistrad  qtisstioTis.  On 
the  contrary,  they  appear  to  be  very  pi^adical  matters,  which 
intimately  concern  the  administration  of  the  law  with  reference  to 
that  part  of  the  community  on  whom  the  future  welfare  of  society 
depends.  They  are  questions  which  must  necessarily  present 
themselves  in  a  practical  form  to  those  who  are  called  to  administer 
the  law,  and  whose  views  must  therefore  have  the  greatest  weight 
upon  those  who  are  responsible  for  the  supervision  and  amendment 
of  the  law.  The  Secretary  of  State  has  thankfully  to  acknowledge 
the  cordial  assistance  which  he  has  received  from  the  Magistrates 
throughout  the  country,  in  the  shape  of  many  valuable  and  practical 
suggestions  as  to  the  best  methods  by  which  the  defects  in  the 
present  law  might  be  remedied,  and  he  would  have  been  glad  if 
the  Justices  of  Oxfordshire  found  themselves  able  to  contribute 
Bomethiug  to  an  end  in  which  the  whole  community  is  deeply  con- 
cerned "  (p.  43). 

The  Justices  of  Shropshire  remark  that  "all  punishments, 
whether  whipping  or  imprisonment  or  any  other,  lose  their  deterrent 
and  curative  effect  by  frequent  repetition,  therefore  a  variety  of 
punishment  should  be  provided,  increasing  probably  in  severity  on 
repetition  of  breaches  of  the  law  "  (p.  45). 

The  Justices  of  Ipswich  (county  of  Suffolk)  are  "in  favour  of 
whipping  juvenile  offenders,  such  punishment  to  be  inflicted  by  an 
official  and  not  by  the  parent "  (p.  47).  But  the  Justices  of  St. 
Edmunds  (in  the  same  county)  recommend  "  that  when  the  child 
or  juvenile  offender  is  a  pupU  in  any  school,  the  Justices  may 
authorize  and  direct  the  master  of  such  school^  with  the  consent  of 
the  parent  or  guardian  of  such  child,  to  impose  on  the  offender 
some  punishment  ordinarily  inflicted  for  breaches  of  school  rules 
or  discipline  "  (p.  48). 

The  Justices  of  Warwickshire  recommend  that  "  offenders  under 
the  age  of  twelve  should  be  punished  by  being  privately  whipped^ 
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and  with  not  more  than  six  strokes  of  a  birch-rod,  and  if  above  that 
age  with  not  more  than  twelve  strokes  by  a  constable,  in  presence  of 
an  inspector  or  other  officer  of  police  of  higher  rank  than  a  constable, 
and  also  in  the  presence,  if  he  desires  to  be  present,  of  the  parent 
or  guardian  of  the  offender "  (p.  52). 

The  Rev.  T.  Powell,  the  oldest  magistrate  in  Hertfordshire,  makes 
the  following  observations:  "Juvenile  oflTences  spring  from  three 
sources:   (1)   An  innate  mischievous  disposition;    (2)   the  evil 
example  or  encouragement  of  bad  parents;  (3)  a  love  of  or  a 
necessity  for  peculation.     If  these  be  the  sources  of  the  disease,  the 
remedy  consists  in  their  extermination.    The  first  is  rapidly  being 
got  rid  of  by  the  action  of  elementary  education  and  Sunday 
schools.     In  ten  years  from  to-day  the  doings  of  the  boys  of  the 
lower  orders  from  mischievous  dispositions  will  give  justice  little 
trouble.    As  to  the  second,  the  law  must  deal  with  the  parents  or 
legal  guardians.     If  it  can  be  proved  that  such  parent  or  person 
responsible  knew  of,  partook  of,  did  not  declare  such  offence,  did 
not  insist  on  the  juvenile  regularly  attending  school,  or  by  any 
evident  connivance  became  even  part  of  such  offence,  lay  the 
penalty  of  the  offence  on  the  responsible  head.    As  regards  the 
third,  the  same  action  which  is  removing  No.  1  is  at  work  on  the 
"love  of  peculation."    As  to  the  necessity  of  peculation,  when 
every  juvenile  is  thrifty  enough  and  proud  enough  to  bank  his 
penny  a  week,  he  will  be  too  thrifty  and  too  proud  to  be  a  juvenile 
offender.     In  the  meantime,  if  little  John  Smith  is  guilty  of  any 
juvenile  offence,  such  to  be  by  a  short  Act  interpreted,  and  by  a 
Justice  convicted,  let  him  at  once  be  taken  to  the  nearest  elemen- 
tary school,  and  there  be  flogged  after  the  Eton  system;  if  a 
girl,  then  let  the  mistress  birch,  the  parent  or  guardian  to  pay  2s.  6d. 
for  the  operation  ;  there  really  need  he  no  other  cost "  !  (p.  61.) 

The  Eecorder  of  Colchester  (J.  J.  Johnston,  Q.C.)  observes  as  to 
the  three  alternative  punishments,  fine,  imprisonment,  and  flogging: 
"  The  third,  which  was  advocated  by  the  present  Home  Secretary, 
whom  he  had  the  pleasure  of  knowing  very  well — that,  it  might  be 
said,  was  a  very  economical  process,  but  the  question  was  whether 
it  was  efficient  ?  And  as  to  that  he  certainly  had  his  doubts-— the 
result  of  experience  and  observation.  He  remembered  when  a 
scholar  at  a  public  school  that  the  boy  who  was  once  flogged  was 
constantly  being  flogged  afterwards.  The  mere  pain  was  nothing, 
it  was  the  degradation,  and  having  got  over  that  the  boy  did  not 
care.  Flogging  as  a  deterrent  did  not  go  far,  and  of  that  he  was 
further  convinced  by  his  experience  at  the  Westhampnett  Work- 
house, of  the  Board  of  Guardians  of  which  he  was  vice-chairman, 
and  where  the  rod  had  been  applied  pretty  vigorously  for  petty 
offences.  At  the  same  time  he  would  advocate  an  enlarged  dis- 
cretionary power  of  inflicting  corporal  chastisement,  extending  it  to 
petty  offences.  The  more  boys  were  flogged,  the  more  callous  they 
became.    It  might  be  said  that  garrote  robberies  in  London  were 
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pxit  down  by  tbe  use  of  the  cat ;  but  that  punishment  was  very 
severe,  and  its  severity  would  make  our  humanity  revoltif  it  were 
inflicted  upon  children.  Besides,  it  might  have  some  effect  upon 
an  adult  who  comprehended  the  consequence  of  his  acts,  but  it 
was  very  different  in  the  case  of  a  thoughtless  child,  and  he 
doubted  whether  it  would  have  any  deterrent  effect "  (p.  67). 

The  Recorder  of  Wells  (J.  E  Rogers)  says,  **  I  am  no  friend  of 
whipping  as  a  general  rule,  in  substitution  of  other  punishment, 
although  I  think  it  might  most  properly  be  added  to  the  sentence 
where  the  parent  has  to  pay  the  fine.  One  objection  to  whipping 
as  a  9ole  punishment  is  that  the  degree  or  amount  of  the  punish- 
ment must  necessarily  be  so  unequal  and  uncertain — depending  so 
much,  as  (in  the  absence  of  any  known  mechanical  appliance)  it 
must  depend,  upon  the  will,  skill,  and  nerve  of  the  operator  "  (p.  82). 

Mr.  Ingham,  of  the  Bow  Street  Police  Court,  says  that  "  flogging 
ought  not  to  be  inflicted  on  more  than  two  occasions  "  (p.  86). 

Mr.  Hannay,  of  Worship  Street  Police  Court,  says,  "  The  punish- 
ment of  whipping  is  unequal  in  its  operation,  and  being  applied 
both  to  serious  felonies  and  trifling  misdemeanours,  it  makes  the 
punishment  for  these  offences  alike  in  kind,  and  is  not  sufficiently 
elastic  to  make  different  in  degree.  For  other  reasons  it  is  open  to 
grave  objections,  and  should  not  be  generally  substituted  for  our 
present  methods  "  (p.  88). 

The  Police  Magistrates  of  Southwark  remark  "  that  the  punish- 
ment of  whipping  is  prejudicial  to  the  relations  between  the 
police  and  the  public,  and  is  liable  to  lose  its  efficacy  by  repetition. 
It  should  not  be  extended  "  (p.  89). 

The  Stipendiary  of  Chatham  and  Sheemess  as  to  flogging  is  of 
opinion  that  "it  would  lose  its  terrorism  if  made  too  common;" 
and  "it  is  an  imperfect  form  of  punishment,  being  inapplicable  to 
girls,  and  not,  according  to  my  experience,  useful  after  a  second 
application  "  (p.  93). 

The  Stipendiary  Magistrate  for  the  Staffordshire  Potteries  is  in 
favour  of  extending  whipping  to  females.  "  I  have  had  before  me 
girls  who  have  thoroughly  deserved  whipping,  and  I  do  not  see  any 
reason  for  their  exemption  if  the  strokes  be  applied  by  a  female  ** 
(p.  104). 

The  Stipendiary,  of  Swansea  is  of  opinion  that  "birch-rod, 
properly  used  (t.e.  not  so  severely  as  to  make  a  boy  a  martjrr,  nor 
so  lightly  as  to  make  the  whipping  a  subject  of  amusement  among 
his  companions),  is,  I  believe,  the  most  deterrent,  harmless,  and 
appropriate  punishment  for  boys.  I  think  there  should  be  a  third 
alternative,  namely,  power  to  order  a  child  to  be  detained  in  solitary 
confinement  in  a  police  station,  or  within  the  precincts  of  the  Court- 
house, for  any  number  of  hours  on  the  day  of  conviction  up  to  8 
o'clock  P.M.,  with  bread-and-water  diet.  We  have  found  this  simple 
punishment  very  effectual  at  the  Reformatory  School,  and  a  valuable 
substitute  for  the  rod,  to  which  recourse  is  rarely  had  "  (p.  104). 
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The  Magistrates  of  Ashton-under-Lyne  report:  "  There  is  much 
difference  of  opinion  here  as  to  whipping  children,  bat  it  is 
generally  considered,  and  the  Justices  now  present  are  of  opinion, 
that  wlupping  would  be  a  proper  and  effective  punishment  in 
many  cases,  but  would  be  objectionable  in  other  cases  "  (p.  107). 

The  Justices  of  Banbury  report  that  "the  punishment  of  whipping 
is  not  generally  so  effective  as  the  prison,  but  in  some  cases  it  is  to 
be  preferred"  (p.  108). 

The  Magistrates  of  Wisbeach  are  of  opinion  that  ''whenever 
corporal  punishment  is  administered  to  a  child,  it  should  be  made 
compulsory  upon  the  parents  to  be  present,  unless  a  satisfactory 
reason  be  given  for  being  excused  from  such  attendance"  (p.  171). 

The  Justices  of  Wolverhampton  give  a  lengthy  declaration  on 
juvenile  offences,  and  are  in  favour  of  whipping,  and  say  "  it  would 
be  wiser  to  treat  the  culprit  as  a  boy  rather  than  as  a  cHminal, 
and  for  boys  whipping  is  the  appropriate  punishment  when 
punishment  is  imperative  There  might,  to  meet  special  cases,  be 
the  ultimatum  of  a  pecuniary  fine,  at  the  discretion  of  the  bench, 
but  if  so  ordered,  to  be  paid  by  the  parerUs,  A  fine  to  the  father  in 
case  of  his  neglect  of  parental  care  in  the  place  of  a  sentence  of 
floggiiig  to  the  juvenile  offender  would  mostly  ensure  the  appro- 
priate punishment  of  both"  (p.  173). 

It  is  somewhat  strange  to  find  incorporated  with  the  opinions  of 
the  English  Magistracy  a  private  letter,  seemingly  voluntary  and 
unasked,  on  the  subject  by  a  Scotch  Justice,  Mr.  M'Kenzie,  J.P.  of 
Inverness  and  Boss,  who  gives  it  as  his  opinion  "  that  our  young 
customers  should  be  handed  over  to  the  Seformatory  School  straight 
from  the  police  or  Sheriff  dock,  unless  ordered  to  be  birched  by  the 
way  '*!  and  the  writer  concludes  that  were  "  you  [the  Secretary  of 
State]  to  give  a  little  more  room  for  birching  young  offenders  there 
would  soon  be  much  fewer  of  them  in  the  dock,  the  prison,  and 
the  reformatory  "  (p.  176). 

The  section  devoted  to  the  opinions  of  the  English  Magistracy  is 
concluded  with  letters  extracted  from  the  Times  as  to  the  costs  of 
prosecutions,  which  are  generally  out  of  all  proportion  to  the 
offence  and  the  fine^  and  often  most  arbitrary  (p.  177).    Nestor. 

Proposed  Incorporated  Law  Society  of  Scotland. — ^A  meeting  of 
enrolled  law  agents  was  held  in  Edinburgh  on  the  20th  ult  to 
receive  a  report  from  a  committee  appointed  at  a  meeting 
held  on  the  19th  December  last,  and  to  take  such  action  thereon 
as  might  be  considered  desirable.  Mr.  Wm.  M'Clure  of  Green- 
ock was  in  the  chair;  and  representatives  were  present  from 
Glasgow,  Edinburgh,  Dundee,  Greenock,  Dumfries,  Perth,  Hamil- 
ton, Airdrie,  Elgin,  Falkirk,  etc.  The  report  of  the  committee, 
inter  alia,  stated  that  the  committee  had  acted  upon  the  resolu- 
tions passed  at  the  meeting  last  December.  These  resolutions 
were:   (1)  "That  in  the  opinion  of  the  meeting  it  is  desirable 


THE  MONTH.  441 

to  form  a  society  similar  to  the  Incorporated  Law  Society  of  Eng- 
land, which  shall  be  open  to  the  whole  legal  profession  in  Scotland, 
to  be  called  The  Incorporated  Law  Society  of  Scotland"  (2)  «  That 
the  society  shall  consist  of  individuals,  and  shall  not  be  confined  to 
any  branch  of  the  profession,  the  sole  qualification  being  that  the 
member  shall  be  an  advocate  or  law  agent  duly  admitted  to  prac- 
tise before  either  the  Supreme  or  Local  Courts  of  Scotland."  (3) 
"  That  a  committee  be  appointed  to  take  the  necessary  steps  for  the 
formation  of  such  a  society,  to  draw  up  a  constitution  and  rules, 
and  when members  have  expressed  their  intention  of  becom- 
ing members,  a  meeting  be  called  to  consider  the  constitution  and 
rules  drawn  up  by  the  committee."  The  committee  nominated  had 
framed  drafts  of  all  documents  necessary,  with  the  view  of  an 
application  being  made  to  the  Crown  for  a  charter  of  incorporation. 
They  had  thereafter,  by  issuing  a  circular  to  the  profession  stating 
the  objects  and  scope  of  the  proposed  society,  taken  means  tu 
satisfy  themselves  that  the  incorporation  of  such  a  society  would 
be  heartily  supported.  They  had  received  assurances  of  support 
from  300  members  of  the  profession,  and  they  had  reason  to  believe 
that  this  number  would  be  largely  increased  so  soon  as  the  society  is 
actually  formed.  The  committee  farther  stated  that  having  ascer- 
tained that  the  Lord  Advocate  would  be  prepared  to  consider  the 
terms  of  the  constitution  and  by-laws,  together  with  any  memorial 
in  support  thereof,  they  had  prepared,  and  now  submitted  for  the 
consideration  of  the  meeting,  drafts  of  a  charter  and  by-laws  on 
the  model  of  the  charter  and  by-laws  of  the  English  Incorporated 
Society,  together  with  a  memorial  and  other  documents  to  be  trans- 
mitted to  the  Lord  Advocate.  In  laying  this  report  before  the 
meeting,  the  convener  mentioned  that  he  had  received  from  the 
Inverness  and  other  important  local  faculties  communications  to 
the  effect  that  they  cordially  approved  of  the  whole  proposals  con- 
templated, and  accordingly  thought  it  unnecessary  to  send  special 
deputations  to  this  meeting.  The  report  having  been  adopted,  the 
'meeting  proceeded  to  consider  the  various  drafts  submitted  to  them. 
These  were  generally  approved  of,  and  were  ultimately  remitted 
to  a  committee,  consisting  of  Messrs  Spens,  Glasgow;  M'Clure, 
Greenock;  Cameron,  Elgin  ;  Gair,  Falkirk ;  Dougall,Ayr;  Downie, 
Glasgow ;  Shaw,  Glasgow ;  and  Barty,  Dunblane,  finally  to  adjust. 
Power  to  take  other  steps  necessary  towards  an  incorporation  of  the 
society  was  also  conferred  on  the  same  committee. 

Police  Superannuation, — A  return  was  recently  made  to  the 
House  of  Commons  under  the  heading  of  "  Police  Superannuation," 
and  which  gives  a  number  of  minute  details  with  respect  to  the 
constitution  of  the  police  force  throughout  England,  Wales,  and 
Scotland,  contains  some  interesting  information  with  regard  to  the 
mean  strength  of  the  force  in  the  different  parts  of  the  country,  and 
the  number  of  men  who  have  served  long  enough  to  earn  a  pension. 
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Thus,  in  the  English  and  Welsh  counties  no  fewer  than  1234  men 
are  required  for  the  maintenance  of  the  peace  in  Lancashire,  and 
933  in  the  West  Biding  of  Yorkshire,  while  sixteen  answer  the 
same  purpose  in  Sadnorsbire,  and  twelve  in  Rutland.  In  Lanca- 
shire there  are  246  pensioners,  drawing  £11,160 ;  in  the  West  Bid- 
ing 134,  drawing  £6736 ;  whUe  in  Badnorshire  there  are  only  two, 
drawing  £90,  and  none  at  all  in  Butland.  Of  the  English  and 
Welsh  towns  (omitting  the  metropolis)  Liverpool  and  Manchester 
are  at  the  top,  with  1216  and  879  men  respectively,  and  Bewdley 
and  Daventiy  at  the  bottom  with  two  each.  There  are  no  pen- 
sioners in  either  of  the  latter  boroughs,  but  in  Liverpool  110 
pensioners  draw  £4285,  and  in  Manchester  133  draw  £5300. 
Turning  to  Scotland,  it  appears  that  a  much  smaller  number  of  men 
are  sufficient  to  keep  order — ^at  all  events  in  the  counties,  as  there 
are  no  more  than  244  men  in  Lanarkshire,  which  is  at  the  head  of 
the  list,  with  Ayr  next  with  122,  and  in  Cromarty  two  men,  and  in 
Kinross  five,  are  all  that  are  considered  necessary.  Of  the  towns 
Glasgow  is  far  ahead  with  1032  men,  while  Edinburgh  follows  with 
401,  and  Alloa,  Brechin,  Elgin,  and  Benfirew  bring  up  the  rear  with 
six  each.  The  only  instances  of  pensions  recorded  in  these  towns 
and  counties  are  twenty-two  in  Edinburgh,  and  one  in  Ayr.  It  is 
not  very  easy  to  know  what  deduction  to  draw  from  these  figures, 
as  it  may  well  be  that  one  district  is  over  and  another  under- 
manned, and  the  larger  number  of  men  in  some  places,  which  would 
seem  to  afford  an  increase  of  security,  may  on  the  other  hand  serve 
to  indicate  that  there  is  there  a  greater  need  of  it  HoweVer,  the 
fact  remains  that,  as  a  rule,  it  is  foimd  possible  in  Scotland  to  do 
with  a  smaller  number  of  police  than  in  England  and  Wales,  and 
this  can  hardly  be  ascribed  in  all  cases  to  the  scanty  population ; 
but  some  credit  must  be  given  to  the  people  for  finding  less  work 
for  the  ministers  of  the  law  to  do. — Law  Times. 

Law  Reports, — When  Mr.  High  asks,  "  What  shall  be  done  with 
the  Beports  V*  we  answer.  Simplify  them,  condense  them,  and  make 
them  funny.  When  we  started  out  in  our  youth  to  endeavour  to  infuse 
a  little  sportiveness  into  law  reports,  we  little  thought  we  should  so 
soon  have  two  such  promising  disciples  as  Mr.  R  Vashon  Bogers, 
jun.,  of  Toronto,  and  Mr.  John  D.  Lawson,  of  St.  Louis.  Mr.  Bogers 
has  made  several  successful  ventures  in  this  line,  such  as  ''  Bights 
and  Wrongs  of  a  Traveller,"  "  Law  of  Hotel  Life,"  etc — successful 
at  least  on  this  side  of  the  Atlantic,  although,  we  believe,  the 
English,  who  uniformly  praise  our  worst  humourists,  have  been 
rather  shocked  at  our  innocent  attempts,  and  have  viewed  their  own 
delightful  author  of  ''  Scintilla  Juris "  somewhat  askance.  Now 
comes  Mr.  Lawson,  author  of  several  successful  serious  treatises — or 
rather  he  is  coming — ^in  a  volume  of  ''  Leading  Cases  Simplified," 
of  which  some  advance  sheets  have  reached  us.  They  are  of 
excellent  quality^  and  make  us  impatience  for  the  completion 
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Among  the  best  of  those  which  we  have  before  ns  is  the  report  of 
Connecticut,  etc.,  Ins.  Co,  v.  Schaeffer  (94  U.  S.  457)  as  to  who  may 
insure  the  life  of  another.  A  wife,  who  had  insured  her  husband's 
life,  got  divorced,  and  remarried  before  his  death,  and  when  she 
asked  for  her  money,  the  manager  asked  her  if  she  had  ever  heard 
of  Boldero  {Godaall  v.  Boldero,  9  East,  72).  Upon  her  telling  her 
lawyer  this,  he  directed  her  to  ask  the  manager  if  he  had  ever 
heard  of  Dalby  {DcUby  v.  Tndia,  etc.,  Life  Ass.  Co.,  15  C.  B.  365). 
The  report  of  Thurston  v.  Union  Pacific  JR.  Co.  (4  Dill,  321)  is  also 
well  told,  as  follows :  "  Thurston  was  a  bad  man  to  meet  on  a  rail- 
road train.  And  yet  travellers  were  very  apt  to  run  against 
him,  for  his  business  called  him  there  very  frequently.  His  sole 
stock-in-trade  was  three  pieces  of  pasteboard,  and  he  earned  his 
living  by  making  small  bets  with  unsophisticated  grangers,  whom 
he  generally  met  in  the  smoking-car,  concerning  the  identity  of  a 
particular  card  of  the  three.  After  the  game  was  over,  and  when 
the  shekels  of  the  rural  inhabitant  were  deposited  in  the  pocket 
of  Thurston,  what  used  to  puzzle  the  granger  was  how  it  came 
about  that  whenever  he  bet  a  small  sum,  he  could  generally  locate 
the  right  card,  and  whenever  he  put  up  his  pile,  he  always  selected 
the  wrong  one.  It  was  this  sort  of  thing  that  gave  Thurston  the 
name  of '  monte-man,'  and  that  one  day  having  purchased  his  ticket 
on  the  defendant's  road,  caused  the  conductor  of  the  train  to  prevent 
him  from  boarding  it."  Then  follows  the  decision,  briefly  told. 
Our  experience  of  these  humorous  reporters  (leaving  out  ourselves, 
of  course)  is  that  they  report  the  law  more  accurately,  briefly,  and 
impressively  than  the  official  reporters,  and  throw  in  the  amuse- 
ment. We  hail  the  accession  of  Mr.  Lawson  to  the  ranks  of  our 
select  few  who  do  not  deem  the  practice  of  the  law  necessarily  a 
penance. — Albany  Law  Journal. 

The  Army  {Annual)  ^c^.— The  Army  (Annual)  Act,  1882  (45 
Vict.  c.  7),  one  of  the  nine  statutes  which  Parliament  has  succeeded 
in  passing  this  session,  contains  two  very  remarkable  sections. 
The  4th  section,  after  reciting  that  'Hhe  misprints  hereinafter 
mentioned  occur  in  the  Army  Act,  1881,  and  it  is  expedient  to 
amend  the  same,"  sets  out  no  less  than  six  cases  in  which  certain 
words  are  to  be  "  substituted  "  for  certain  other  words  occurring  in 
different  sections  of  that  Act.  The  propriety  of  the  amendments 
may  be  indisputable,  but  it  is  difficult  to  see  how  the  word  "  mis- 
print "  can  have  come  to  be  used.  For  instance,  sub-section  2  of 
the  4th  section  enacts  that  "  in  section  eighty-seven  of  the  Army 
Act,  1881,  the  words  *  a  proclamation  in  pursuance  of  the  enact- 
ments relating  to  the  calling  out  of  the  reserve  on  permanent 
service '  shall  be  substituted  for '  a  proclamation  in  pursuance  of 
this  Act '  in  the  first  sub-section."  This  amendment  was  surely 
suggested  by  an  afterthought,  and  the  words  originally  printed 
could  not  have  been  "misprinted"  in  the  ordinary  sense  of  the 
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teniL  Misprints,  in  ibe  proper  sense  of  the  tenn,  are  of  course 
onavoidable,  the  two  most  salient  instances  of  late  yeais  being  per- 
haps the  printing  of  ''that"  for  ''this"  in  section  11  of  the  Burial 
Act,  1880,  which  was  solemnly  corrected  by  the  Burial  and  B^;is- 
tration  Acts  (Donbts  Bemoval)  Act,  1881,  and  the  omission  of 
"same"  after  "the"  in  section  36,  sub-section  4,  of  the  Taxes 
ifanagement  Act,  1880 — an  omission  which,  though  it  makes  the 
section  "  insensible,"  is  still  uncorrected  by  Parliament  It  is  pro- 
vided also  by  the  6th  section  of  the  Army  Act  that "  in  all  copies 
of  the  Army  Act,  1881,  which  may  be  printed  after  the  commence- 
ment of  this  Act,  the  words  by  this  Act  directed  to  be  substituted 
for  other  words  shall  be  printed  therein  in  lieu  of  the  latter  words, 
and  the  words  directed  by  this  Act  to  be  added  shall  be  added 
thereto.  This  is  quite  a  novel  enactment,  and  might  cause  some 
confusion  in  the  case  of  the  two  rival  copies  of  the  Act  of  1881 
being  used  on  the  same  occasion.  To  make  the  enactment  of  real 
use,  all  the  old  copies  should  be  "  called  in,"  like  old  threepenny 
pieces  when  jiew  ones  are  issued  Even  in  such  a  case,  however, 
no  legal  presumption  would  arise  that  the  Queen's  Printer's  copy 
was  the  correct  ona  In  the  case  of  a  local  Act,  no  doubt,  a 
Queen's  Printer^s  copy  is  evidence  of  the  contents  of  an  Act  of 
Parliament,  by  8  and  9  Vict  c.  113,  &  3.  But  in  the  case  of  a  public 
Act,  the  only  mode  of  authenticating  the  contents  is  a  reference  to 
the  Parliament  Boll  (see  Beg.  v.  Hastingfidd  Overseen,  L.  R  9  Q. 
B.  209),  in  which,  however,  clerical  errors  must  occasionally  occur 
(see  Lyde  v.  Barnard,  1  M.  &  W.  115). — Solicitor^  Journal, 

The  BlufUschli  Memorial, — ^We  have  been  requested  to  bring 
under  the  notice  of  our  readers  the  efforts  which  aro  now  being 
made  by  the  admirers  of  the  late  Professor  Bluntschli  of  Heidelberg 
to  commemorate  the  great  services  which  he  rendered  to  almost 
every  department  of  jurisprudence,  by  a  foundation  similar  to  that 
which  was  instituted  to  do  honour  to  Savigny.  As  Bluntschli's 
fame  was  European,  and  his  labours,  in  later  years,  chiefly  took 
the  direction  of  Public  International  Law,  it  is  desirod  that  the 
memorial  should  have  an  international  character.  Committees 
have,  consequently,  been  appointed  to  carry  out  this  scheme  in  all 
European  countries  and  in  America.  The  form  which  it  is  intended 
that  the  memorial  should  take  is  that  of  prizes  to  be  awarded  for 
publications  and  memoirs  on  subjects  connected  with  International 
Law,  to  be  written  in  any  of  the  principal  living  languages,  or  in 
Latin.  The  decision  of  the  prizes  is  to  be  intrusted  to  the  common 
action  of  the  Institute  of  International  Law,  of  which  Bluntschli 
was  one  of  the  founders,  and  to  the  three  academical  Faculties  of 
Law,  to  which  he  successively  belonged.  Liberal  subscriptions 
have  already  been  promised  in  England,  and  it  is  hoped  that  Scot- 
land will  not  fail  to  exhibit  the  same  interest  iu  so  good  a  cause. 

Subscriptions  may  be  sent  to  Professor  Lorimer,  Kellie  Castle, 
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Pittenweem,  Fife ;  who  has  been  appointed  member  of  committee 
for  Scotland. 

Autumn  Circuits. 

South.— The  Lord  Justice-Clerk  and  Lord  Deas. 

Ayr — Tuesday,  1st  August ;  Friday,  1st  September. 
Dumfries — ^Tuesday,  5th  September. 

Mr.  EiCHARD  Vary  Campbell,  Advocate-Depute. 
^NEAS  Macbean,  Clerk. 

West. — Lords  Young  and  Mure. 

Glasgow — Tuesday,  22nd  August,  at  half-past  ten  o'clock. 
Stirling — ^Friday,  25th  August,  „  „ 

Inverary — ^Wednesday,  30th  August,    „  „ 

Mr.  ^NEAS  J.  G.  Mackay,  Advocate-Depute. 
J.  M.  M'CosH,  Clerk. 

North. — ^Lords  Craighill  and  Adam. 

Aberdeen — ^Tuesday,  5th  September. 
Dundee — ^Friday,  8th  „ 

Perth— Tuesday,  12th 
Inverness — ^Thursday,  14th      „ 

Mr.  Alexander  Taylor  Innes,  Advocate-Depute. 
Horace  Skeete,  Clerk. 


^hc  ScotttBk  ^to  M^q^zim  tcxtb  Sheriff  ^ourt  JBitfoxitx. 

SMALL  DEBT  COURT  OF  LANAEKSHIRE  (HAMILTON). 
Sheriff  Bibnix. 

THB  SINGER  MANUFAOTURINO  COMPANY  V.  WILLIAM  DOCHBRTT.—Afay  26,  1882. 

Landlord's  hypothec — Hired  articles. — Held,  that  a  landlord's  hypothec  does 
not  extend  oyer  an  article  in  the  tenant's  possession  nnder  a  contract  of  hire 
with  the  option  of  purchase. 

Opinion, — "  In  this  case  the  Singer  Manufacturing  Company  sue  a  landlord 
for  £6f  10s.,  the  price  of  a  sewing-machine  sold  by  him  under  a  sequestration. 
The  machine  was  in  the  possession  of  his  tenant  under  a  printed  agreement, 
by  which  she  was  bound  to  pay  2s.  6d.  per  week  of  rent,  and  at  any  time 
entitled  to  purchase  the  machine  on  paying  the  difference  between  the  sums 
paid  and  tiie  £6,  lOs.,  the  pursuers,  on  the  other  hand,  being  entitled  to  retake 
possession  if  the  weekly  payments  were  not  regularly  paid.  The  public  were 
made  aware  by  advertLsements,  reported  decisions,  and  otherwise,  that  the  pur- 
suers, along  with  an  ordinary  sale  business,  carried  on  business  on  these  terms. 

<<  The  sequestration  was  for  the  rent  due  at  last  Martinmas,  and  the  machine 
was  deliyeicd  to  the  tenant  and  had  been  in  the  defender's  house  since  the 
month  of  February  previously. 

'*  The  pursuers  take  certain  special  pleas  which  it  is  unnecessary  to  decide. 
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"  That  general  plea  is  that  under  their  pnctioe  of  biiing  and  the  pablidty 
given  to  it,  they  are  entitled  to  ledaim  their  machines  when  aequertcated  for 
rent ;  and  the  defender's  answers  are — (1)  that  hired  famitnie  is  liable  to  a 
landlord's  hypothec,  and  (2)  that  the  pursaerB*  agreement  is  virtnally  a  sale  and 
not  a  hire. 

"  It  has  been  decided  that  hired  articles,  except  on  the  gronnd  of  reputed 
ownership,  do  not  fall  within  a  mercantile  sequestration  {Manton  v.  MiUer^ 
May  13, 1879,  6  R  898 ;  Dunoaruon  v.  Danids  (J^tneaf  Trustee),  March  4, 

1881,  8  B.  563),  and  that  they  can  be  reclaimed  from  a  creditor  of  the  hirers 
if  wrongonsly  pledged  (Muir  db  Wood  y.  Moore  S  Kidd^  January  19,  1876, 
Oathri/s  Cases,  445 ;  Sheriff  Guthrie). 

**  It  has  been  further  decided  in  cases  with  the  pursuers'  company,  thai  the 
pursuers,  under  similar  agreements  to  the  present,  are  entitled  to  redaim  their 
machines  from  pawnbrokers  {Tke  Singer  Manufiuturing  Company  v.  Clarky 
1879,  L.  R  5  Ex.  37;  Moffat  v.  Adams  (County  Court),  January  20,  1877,  Law 
Timu  Journal,  p.  210;  Singer  Manufacturing  Company  v.  AfuUan,  April  6, 

1882,  Sheriff  Court  of  Fifeshire,  April  8,  1882),  &om  a  purchaser  without 
notice  (Singer  Manufacturing  Company  v.  Donald  <t  Andrew  RosSy  Sheriff  Court 
of  Ross-shire,  March  28  and  April  2,  1881),  and  from  a  poinding  creditor 
(Singer  Manufacturing  Company  t.  Jeenman^  Sheriff  Court  of  Aberdeenshire, 
January  15,  1881).  But  the  question  remains  if  they  can  reclaim  from  a  land- 
lord selling  under  a  sequestration. 

**  It  seems  to  me  that  a  landlord's  hypothec  is  based  on  the  same  conddera- 
tions  as  regulate  the  rights  of  other  creditors,  with  the  addition  that  articles 
liable  to  it  must  be  on  his  property.  There  are  decisions,  no  doubt,  which 
appear  to  go  further,  and  imply  that  every  article  found  on  his  property  is 
subiect  to  his  hypothec  (Hunter  on  Landlord  and  Tenant  (Quthne),  voL  ii 
375),  but  at  all  times  there  have  been  exceptions  to  this,  and  the  sounder  view 
appears  to  be  that  his  right,  like  that  of  other  creditors,  rests  on  reputed 
ownership.  It  was  so  held  by  Sheriff  Barclay  of  Perthshire  in  the  case  of 
MUne  V.  The  Singer  Company  (July  29,  1881,  Journal  of  Jurisprudence,  vol. 
xxY.  p.  499).  Keeping  in  view  the  decisions  in  the  cases  of  MarsUm  v.  Miller 
and  buncanson  v.  Daniels,  I  do  not  think  the  defender  has  proved  reputed 
possession. 

"  I  have  had  considerable  difficulty  as  to  the  defender's  plea  that  this  ia  not 
really  a  hiring,  but  a  sale  payable  by  instalments,  the  circumstances  being 
somewhat  similar  to  those  in  the  case  of  Cropper  v.  Donaldson  (July  8, 1880, 
7  K  1108),  where  it  was  so  held.  Bat  I  have  come  to  think  that  this  is  an 
agreement  of  hire.  Between  the  pursuers  and  the  defender's  tenant  it  was 
undoubtedly  a  hire,  and  although  it  mav  have  turned  out  a  bad  baigaiu  for 
the  tenant  or  her  creditors,  that  consideration  does  not  change  its  nature. 
This  was  the  view  taken  in  the  case  of  Singer  Manufacturing  Company  v. 
Jessiman  (Sheriff  Court  of  Aberdeenshire,  January  15,  1881),  in  which  the 
case  of  Cropper  v.  Donaldson  was  commented  upon." 

Act. — Young  &  Son. Alt. — Archibald  &  Kay. 


pHERIFF  COURT  OF  PERTH. 
Sheriff  Barclay. 

MCINTOSH  V.  M'CALLUM. 

Jurisdiction — Custody  of  illegitimate  child. — ^The'  mother  of  an  illegitimate 
female  child  presented  a  petition  to  the  Sheriff  craving  that  the  defender 
should  deliver  to  her  the  cnild,  and  failing  deliverv  for  a  warrant  to  officer  of 
Court  to  search  for  and  to  take  possession  of  the  child,  and  for  interdict  against 
the  defender  interfering  with  the  pursuer's  possession  of  her  child.  The 
defender  pled  that  the  Sheriff  had  no  jurisdiction  in  snch  cases,  and  that  the 
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child  had  been  istrosted  to  his  wife  by  the  pazent&  The  following  inter- 
locutor was  pronounced : — 

**  Perth,  *!th  October  1881.— Having  heard  parties'  procurators  and  made 
avizandum  with  process  and  debate,  Finds — 

**  First,  The  pursuer  brought  forth  a  female  illegitimate  child  on  9th  June 
1877  in  the  house  of  her  brother,  John  M'Intosh. 

"  Second,  The  putative  father  of  said  child  was  William  Kennedv,  who  at  the 
time  resided  in  the  house  of  the  said  John  M'lntosh,  and  the  child  received 
the  name  of  Mai^ret  Jane  Kennedv. 

"  Third,  The  said  William  Kennedy  remained  in  the  house  of  John  M'Intosh 
until  about  tibe  month  of  March  1879,  when  he  and  the  child  removed  to  the 
house  of  the  defender,  who  is  a  cousin  of  William  Kennedy. 

"Fourth,  William  Kennedy  died  in  the  defender's  house  on  18th  June  1881, 
leaving  a  testament  in  favour  of  his  said  daughter  Margaret  Jane  Kennedy, 
and  nominating  the  defender  as  his  executor. 

'*  Fifth,  The  said  child  has  never,  or  at  least  not  for  a  long  time,  been  in  the 
custody  of  the  pursuer,  but  in  the  custody  of  her  brother's  wife,  and  latterly, 
since  March  1879,  in  the  custody  of  the  defender  and  his  wife. 

"  Sixth,  The  pursuer  now  claims  the  custody  of  her  child,  but  she  admits  that 
she  is  in  domestic  service,  and  has  at  present  no  dwelling,  but  she  desires  to 
place  her  child  in  the  former  custody  of  her  sister-in-law  M*Intosh.  Under 
these  circumstances.  Repels  the  plea  of  no  jurisdiction  in  this  Court,  but  finds 
that  there  being  no  objection  stated  to  the  present  custody  and  care  of  the 
child,  and  the  pursuer  does  not  ask  personal  custody,  she  is  not  entitled  to 
invert  the  present  custody  :  Therefore  dismisses  the  action  :  Finds  the  pursuer 
liable  to  the  defender  in  the  expenses  of  process  (less  one-fourth  in  respect  of 
the  preliminary  plea) :  Allows  an  account  thereof  to  be  given  in,  and  remits 
the  same,  when  lodged,  to  the  Auditor  of  Court  to  tax  and  to  report,  and 
decerns.  Hugh  Barglat. 

''  Note. — It  is  trite  law  that  legitimate  children  are  for  a  season  under  the 
joint  care  and  custody  of  their  parents.  The  father  has  the  chief  control,  the 
mother  having  certain  claims  of  custody.  In  case  of  a  difference  and  a  separa- 
tion of  the  spouses,  the  Supreme  Court  has  the  sole  power  to  decide  as  to  the 
claims  of  custody,  in  which  questions  the  children's  mterests  are  chiefly  taken 
in  view.  The  Sheriff  may  even  in  such  cases  interfere  as  to  interim  custody, 
and  to  prevent  cruelty  to  the  pupils. 

"  It  is  different  in  the  case  of  illegitvmate  children.  By  a  strange  figure  or 
fiction  in  law,  they  are  held  to  have  no  father.  The  mother  up  to  a  certain  age 
has  the  iole  custody,  and  the  law  in  all  its  jurisdictions,  supreme  as  well  as 
inferior,  may  interfere  to  support  the  mothers  custodv  and  protect  the  child. 
At  certain  ages  the  putative  father  can  offer  to  take  tne  custody  or  provide  in 
future  for  the  child.  If  the  mother  declines  to  give  up  the  custody  (she  may 
still  maintain  the  custody),  the  only  penalty  applicaole  to  her  refusal  is  a 
cessation  of  her  claims  for  aliment  At  no  period  can  the  putative  father 
deprive  the  mother  of  her  natural  right  of  custodv.  It  would  be  monstrous 
that  in  all  cases  of  illegitimate  children  the  regulation  of  the  custody  could 
only  be  decided  by  the  Supreme  Court.  This  in  effect  would  be  to  exclude 
the  majority  of  such  cases  from  justice.  The  mother  has  a  paramount  claim 
to  the  custody  of  her  illegitimate  offspring  superior  to""  the  father,  and  more 
especially  to  strangers. 

"  She  is  entitied  to  defend  the  custody  where  she  has  it,  and  to  insist  on  its 
restoration  where  she  has  lost  it.  It  has  been  found  that  even  where  she  has 
married  and  become  mother  of  children  by  another  man,  this  is  no  bar  to  her 
keeping  the  custody  of  her  illegitimate  children  bom  before  marriage.  A  case 
which  occurred  in  this  Court  in  1861,  and  is  fullv  reported  in  Outmie's  Select 
Cases  (p.  260),  gives  idl  the  details  of  prior  decisions  on  the  question  of 
jurisdiction. 

"  In  this  case  it  is  not  the  mother  that  is  sought  to  be  deprived  of  the 
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custody  of  her  child.    She  never  had  the  custody  except  perhaps  for  the  few 
months  of  nursing. 

''  She  voluntarily  j)arted  with  that  custody  to  the  putative  father,  who  placed 
the  child  when  horn  in  the  custody  of  the  wife  of  the  pursuer's  hrother. 

"  The  father  and  his  child  removed  in  the  year  1879  to  the  house  of  the 
defender,  where  the  child  (now  about  four  years  old)  has  since  and  is  now 
being  brought  up  with  the  defender's  other  family.  The  putative  father  has 
left  a  testament  in  favour  of  his  child,  whereby  it  is  said  about  j£100  is  her 
portion.  The  defender  is  the  executor,  and  has  therefore  the  charge  of  means 
of  her  support  No  accusation  is  made  against  the  mode  in  which  the  child 
is  cared  for.  On  the  other  hand,  the  pursuer  has  no  house,  and  desires  the 
child  to  be  placed,  as  at  first,  in  the  care  of  her  sister-in-law,  but  does  not 
express  any  desire  for  the  personal  custody,  which  indeed  she  is  prevented 
taking  from  her  present  position. 

"  The  change  of  custody  was  made  seemingly  with  the  pursuer's  consent,  aa 
well  as  that  of  Mrs.  M'Intosh,  the  first  custodier,  and  it  ajppears  harsh  in  the 
extreme  once  more  to  change  the  custody  of  the  young  child  for  no  apparent 
benefit  to  her.  It  is  possible  that  the  circumstance  of  Eeimedy  having,  very 
properly,  left  all  his  means  for  his  child  may  have  influenced  the  maternal 
feeling  in  the  pursuer's  bosom,  so  long  dormant 

*'  The  defender  being  the  custodier  and  administrator  of  the  fund,  points  him 
out  as  being  best  fitted  for  the  custody  and  upbringing  of  the  beneficiaiy. 
The  Sheriff-Substitute  shudders  at  the  notion  of  ^(ranting  warrant  to  officers  of 
Court  to  tear  an  infant  from  its  accustomed  associations  and  guardianship,  and 
to  have  it  forcibly  removed  to  new  quarters.  He  has  often  done  so  with 
brute  animals,  but  it  is  wholly  different  with  a  little  rational  and  sensitive 
being.  Nevertheless,  had  the  petitioner  a  proper  and  fittins  place  to  exercise 
her  care  and  charge,  it  might  be  possible  to  overcome  these  feelings  so  as  to  give 
her  her  right  of  custody.  H.  B." 

The  judgment  was  acquiesced  in,  and  no  appeal  taken. 
ilc«.— Forbes. AU.-^Wheiah. 


Carrier. — Negligence — Temporary  loss  of  goods — Carriers  Act  (II  Oeo,  IV,  and 
1  WiU,  IV.  c.  68),  wc.  1 — Consequential  damages, — The  plaintiff  delivered  to  the 
defendants,  carriers  for  hire  from  London  to  Rome,  a  trunk  to  be  sent  by  rail 
from  London  to  Liverpool,  and  thence  by  ship  to  Italy.  The  trunk  contained 
wearing  apparel,  consisting  of  silk  dresses  and  other  articles  within  the  Carriers 
Act,  exceeding  j£10,  but  no  declaration  of  their  value  was  made.  Owing  to  the 
defendants'  negligence  the  trunk  was  sent  to  the  Victoria  Docks  in  London,  and 
thence  shipped  to  New  York.  It  was  eventually  recovered,  and,  after  consider- 
able delay,  delivered  to  the  plaintiff  in  Home.  Some  of  the  contents  were  in- 
jured owing  to  the  Custom-Uouse  officer  in  New  York  unpacking  and  negligently 
repacking  the  trunk.  The  plaintiff  having  claimed  for  the  loss  of  the  trunk 
and  injury  to  its  contents,  and  also  for  the  cost  of  repurchase  of  other  articles 
in  Rome  at  enhanced  prices,  it  was,  held  (by  Lopes,  J.),  on  further  consider- 
ation— first,  that  the  defendants  were  protected  by  the  provisions  of  the  Carriers 
Act  from  liability  for  the  loss  of  the  trunk  and  injury  to  its  contents,  notwith- 
standing that  the  loss  was  temporary ;  secondly,  that  the  trunk  was  lost  on 
the  land  journey  within  the  meaning  of  the  Act  the  moment  it  was  despatched 
on  its  wrong  road  to  the  Victoria  Docks ;  thirdly,  that  the  plaintiff  was  en- 
titled  to  recover  as  damaffes  for  non-delivery  within  due  time  the  cost  of  the 
repurchase  of  other  articles  at  Rome  at  enhanced  prices. — Millen  v.  Brask  S 
Co,,  61  L.  J.  Rep.  (Q.  B.  D.)  166. 
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THE  CAUSES,  THE  CONSEQUENCES,  AND  THE  CUBE 
OF  THE  ^OVER-CONCENTEATION  OF  THE  MASSES 
IN  GEEAT  CITIES. 

In  attempting  to  handle  such  a  subject  as  the  present,  the  most 
simple  and  natural  analysis  will  probably  be  the  best  I  shall, 
therefore,  consider  in  the  first  place  the  causes,  economical,  social, 
and  political,  which  have  rendered  and  are  rendering  the  town 
attractive  and  the  country  repulsive;  I  shall  then  indicate  the 
chief  effects  which  the  centralization  of  the  masses  in  our  large 
cities  tends  to  produce ;  and  finally  I  shall  endeavour  to  point  out 
how  the  evils  of  this  centralization  may  be  mitigated  or  counter- 
acted. 

The  questions  to  which  I  would  now  offer  an  answer  are — 

1.  Why  do  such  masses  of  human  beings  leave  the  country  ? 

2.  Why  do  they  crowd  into  the  town  ? 

1.  The  abandonment  of  the  country  may,  in  my  opinion,  be 
traced  more  or  less  directly  to  the  following  causes : — 

A.  The  general  policy  of  Europe  has  been  unfavourable  to  the 
systematic  cultivation  of  land  and  to  the  maintenance  of  an 
intelligent  and  independent  agricultural  population,  by  treating 
land  not  as  a  commodity  belonging  ultimately  to  all,  but  as  the 
hereditary  birthright  of  a  few. 

Among  the  Teutonic  tribes  the  possession  of  land  was  the  avenue 
to  wealth,  power,  and  consideration:  only  the  landed  man  was 
truly  free,  he  alone  could  vote  for  peace  and  war,  take  part  in  the 
early  councils  of  State,  and  share  in  the  appointment  of  the  officers 
of  justice. 

Feudalism  accepted  the  foundations  already  laid,  and  reared  upon 
them  a  superstructure  peculiarly  its  own.  The  king  or  duke,  as  the 
case  might  be,  was  the  divinely-appointed  governor  of  the  people 

VOL.  XXVL  »0.  CCCIX.— BKPTBMBEB  1882.  2  K 


450     OYER-CONCEKTRATIOH  OF  THE  MASSES  IK  GREAT  CITIES. 

to  whom  the  earth  and  its  fulness  exclnsively  belonged :  his  vassals, 
from  the  highest  to  the  lowest,  received  whatever  portion  of  the 
soil  they  were  permitted  to  enjoy,  not  because  of  any  inalienable 
right  resting  in  them,  not  because  of  prescription  or  custom,  but 
merely  because  the  royal  domains  were  too  vast  for  a  single  man  to 
superintend.  The  tenant  was  only  a  servant  and  had  to  render  a 
perpetual  account  of  his  stewardship.  A  number  of  feudal  services 
— some  heavy,  others  light,  but  all  annoying — cramped  his  enei^ies 
and  destroy^  his  independenca  From  this  real,  if  not  nominal 
slavery,  the  agricultural  population  struggled  desperately  to  be 
free,  but  the  Pharaohs  of  medieval  Europe  kept  them  fast  to  their 
menial  position  as  hewers  of  wood  and  drawers  of  water. 

No  one  can  form  any  conception  of  feudalism  who  has  merely 
studied  it  in  the  Statute-Book.  It  is  in  the  light  of  medieval 
literature  alone  that  we  can  trace  its  influence  on  the  public  and 
private  relations  of  individual  and  national  life.  We  see  it  elevat- 
ing a  small  number  of  men  at  the  expense  of  the  community, 
fostering  an  intense  esprit  famUle,  generating  in  the  master  all  the 
cruel  vices  of  the  tyrant  and  in  the  servant  all  the  petty  meanness 
of  the  slave,  realizing  the  bitter  taunt  of  the  leveller,  that  God  had 
sent  the  few  into  the  world  ready  booted  and  spurred  to  ride,  and 
the  many  saddled,  bridled,  and  ready  to  be  ridden. 

Such,  with  a  few  conspicuous  and  highly  honourable  exceptions, 
were  the  moral  and  social  effects  of  feudalism.  Its  economic 
effects  have  been  equally  injurious.  The  whole  presumption  of 
the  law  was  in  favour  of  the  landlord ;  every  conceivable  disability 
was  heaped  upon  the  tenant  Several  European  nations  attempted 
to  cast  away  its  intolerable  yoke,  but  the  dead  principle  of 
feudalism  still  held  in  its  iron  grasp  the  remnants  of  the  once 
boundless  powers  it  had  exercised.  The  tyrant  was  dead,  but  the 
tyranny  was  still  alive. 

I  shall  now  briefly  enumerate  the  chief  economic  results  of  the 
feudal  system,  and  to  prevent  the  tedium  of  endless  repetition  and 
subdivision,  shall  treat  in  this  connection  the  whole  land  question 
in  so  far  as  it  falls  within  my  subject 

(a)  The  customs  springing  from  feudalism  have  tended  to  dis- 
courage agriculture.  Under  this  head  must  be  included  the  long 
leases  of  Scotland,  the  short  leases  of  England,  or  the  absence  of 
any  leases  at  all,  the  wretched  cottierism  of  Ireland,  the  metayer 
tenure  of  the  Continent,  and  high  rents  whenever  these  are  deter- 
mined by  other  agencies  than  competition ;  to  the  same  category 
may  be  referred  the  custom  as  distinguished  from  the  law  of 
primogeniture.  When  taken  along  with  bad  seasons,  increasing  or 
stationary  population,  and  diminishing  returns,  they  are  subordinate 
and  local,  but  none  the  less  real  causes  of  agricultural  depression. 

(b)  The  laws  arising  from  the  feudal  system  have  had  the  same 
injurious  effects  as  the  customs  which  they  stereotyped.  Into  this 
class  we  place  the  law  as  distinguished  from  the  custom  of  prime- 
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geniture,  the  laws  of  entail,  distress,  hypothec,  and  fixtures,  the 
expensiveness  and  obscurity  of  titles,  and  the  want  of  compensation 
for  improvements.  The  indictment  which  may  be  presented 
agaifist  these  laws  and  customs  is  equally  applicable  to  the  system 
as  a  whole.  It  has  stunted  the  growth  of  country  life  by  depriving 
the  rural  population  of  any  permanent  connection  with  or  hope 
of  acquiring  land,  by  confirming  the  exclusive  ownership  of  the 
privileged  upper  classes,  and  by  throwing  its  weight  and  authority 
upon  their  side. 

B.  The  general  policy  of  Europe  has  been  unfavourable  to 
agriculture,  by  imposing  prohibitory  and  restrictive  duties  upon 
inland  produce. 

Let  us  take  the  Com  Laws  as  our  example.  The  com  trade,  we 
are  told  by  Adam  Smith,  consisted  of  four  great  classes — ^the  dealers 
or  middlemen,  the  importers,  the  exporters,  and  the  carriers.  The 
dealers  were  regarded  with  iU-concealed  aversion  as  the  cause  of 
every  period  of  famine  and  depression ;  the  ogres  who  were  fatten- 
ing on  the  starvation  and  misery  of  the  people.  The  Govemment 
in  its  wisdom  determined  to  destroy  their  gains,  and  to  bring  the 
consumer  and  the  producer  face  to  face.  They  had  their  desire ; 
the  price  of  wheat  was  fixed ;  the  obnoxious  middlemen  abandoned 
a  calling  no  longer  lucrative.  And  what  was  the  result  ?  Merely 
this,  that  the  farmer  produced  less,  as  he  had  now  to  perform  two 
functions  instead  of  one,  and  the  people  paid  higher  prices  than 
before.  The  restraints  upon  the  importation  of  corn  magnified  the 
office  of  the  smuggler  and  made  it  honourable,  while  the  encourage- 
ments to  exportation  were  hurtful  where  they  were  unnecessary, 
and  unnecessary  where  they  were  not  hurtful.  The  Navigation 
Laws  again,  which  were  for  a  long  time  regarded  as  the  master- 
pieces of  political  acumen,  merely  impoverished  ourselves.  Ex- 
amples might  be  indefinitely  multiplied,  but  the  symptoms  are  in 
every  instance  the  same.    Ex  uno  disce  omnes. 

C.  The  "  progress  of  civilization "  tends  to  destroy  rural  life  as 
a  whole,  and  to  assimilate  the  country  with  the  town.  I  have 
employed  this  vague  phrase  " progress  of  civilization"  in  order  that 
I  might  include  the  influence  of  free-trade  on  the  external  aspect 
of  the  countries,  and  on  the  moral  and  social  character  of  the  peoples 
which  profess  it.  I  am  a  devoted  adherent  of  the  doctrine  of  free- 
trade,  and  agree  with  J.  S.  Mill's  statement  of  the  theory  of  reci- 
procity, that  "  the  great  manufacturing  population  must  starve  in 
order  that  the  smaSl  agricultund  population  may — starve  also."  I 
shall,  however,  endeavour  to  state  the  case  for  the  reciprocitarian  as 
clearly  and  as  candidly  as  possible,  reljring  on  the  writings  of  Mr. 
Buskin  and  an  able  article  published  in  the  Nineteenth  Century  by 
Mr.  Wallace  for  my  data.  Both  of  these  gentlemen  pursue  different 
methods  and  arrive  at  the  same  result  The  coalition  between  them 
is  highly  amusing  and  instructive.  Mr.  Wallace  is  a  scientist  of 
great  reputation  and  ability,  Mr.  Buskin  an  artist  whose  theories  of 
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trade  are  the  mere  whims  of  personal  fancy,  only  redeemed  from 
ridicule  by  the  deep  earnestness  and  musical  sweetness  of  the 
language  in  which  they  are  expressed.  Their  charges  against  free- 
trade  may,  as  it  seems  to  me,  be  resolved  into  one  of  two  classes 
— the  economic  or  the  sentimental.  Political  economy,  we  are  told, 
does  not  teach  anything,  and  must  not  be  confounded  with  the 
}aw  which  it  interprets.  From  this  it  follows  that  free-trade  is 
not  a  universal  irrevocable  principle,  but "  a  maxim  of  expediency  " 
adapted  to  and  dependent  on  particular  circumstances.  When  the 
scientific  statement  has  been  completed,  the  argumentum  ad  vere- 
cundiam  begins.  We  are  supplied  in  well-chosen  and  alluring 
colours  with  a  sketch  of  the  seclusion,  the  self-sufficiency,  and  the 
virtue  of  our  early  rural  villages  before  the  harsh  law  of  free-trade 
burst  in,  with  the  hoarse  roar  of  steam-engines  and  the  foul  smoke 
and  stenching  odours  of  factories,  to  dispel  the  picturesque  pleasure 
of  the  scene.  On  such  grounds  as  these  the  defence  of  reciprocity 
is  made  to  rest,  and  for  the  sake  of  completeness  I  shall  silently  ac- 
quiesee  in  it  and  include  free-trade  among  the  causes  of  niral  decay. 

D.  The  abandonment  of  the  country  is  the  result  partly  of 
ignorance  and  partly  of  education. 

The  average  countryman,  without  appreciating  the  advantages  of 
the  country  or  knowing  anything  of  the  disadvantages  of  the  town, 
longs  to  escape  from  the  monotony  which  he  identifies  with  the 
one  and  to  reach  the  variety  which  he  associates  with  the  other. 
He  sees  his  brothers,  his  children,  and  his  friends  join  the  multi- 
tudes whi<;h  sweep  annually  from  our  quiet  rural  districts  to  the 
^ddy  pleasures  of  some  modern  Vanity  Fair.  They  soon  return, 
active,  sprightly,  arid  acute,  to  decry  his  simplicity,  to  laugh  at  his 
ignorance,  and  to  parade  their  own  intimate  acquaintance  with  men 
«nd  things.  He  has  the  keenness  to  perceive,  without  the  good 
sense,  to  accept,  his  situation.  He  will  make  up  for  the  time 
which  he  has  lost — the  past  may  be  redeemed  though  it  cannot  be 
recalled.  Fortunes,  he  argues,  are  made  easily  in  the  city,  and 
there  is  no  reason  why  hard-working  enterprising  labourers  should 
not  be  the  men  to  make  them. 

Half-developed  intelligence  is  as  fruitful  a  souree  of  rural  decay 
as  the  grossest  ignorance ;  in  the  transition  state  from  darkness  to 
light  there  is  little  indeed  to  choose  between  the  deep  gloom  in 
•which  we  see  "  men  as  trees  walking "  and  the  total  blackness  in 
which  we  do  not  see  at  all.  "  A  Uttle  learning,"  sang  the  great 
satirist,  '*  is  a  dangerous  thing,"  and  posterity  has  freely  indorsed 
the  sentiment 

.    2.  The  concentration  of  the  masses  in  large  cities  is  due  to  three 
causes. 

A.  The  town  is  the  great  centre  of  oommeroial  industry  and 
enterprise,  and  as  such  offers  the  highest  inducements  to  able, 
\ambitious,  and  persevering  men. 
: ;  I  wish  ia  the.  first,  place  to  draw  a  distinct  line  of  dexnarcation 


OVJSR-CWCENTHATiaN  OF  THB  MASSES  IN  GBKAT  CITIEg|.     ^453 

between  necessary  and  exoessive  centraKzation.  •  A  concentrated 
population  is  the  invariable  concomitant  of  every  commercial  and 
industrial  city.  Division  of  labour  in  its  very  essence  implies  a 
numerous  population  among  whom  the  labour  can  be  divided. 
The  advantages  of  a  highly-organized  industrial  system,  formulated 
originally  by  Adam  Smith  and  developed  by  Mr.  Babbage  and 
Professor  Jevons,  are  among  the  commonplaces  of  political  economy 
and  do  not  need  to.be  enumerated. 

But  it  is  with  the  division  of  labour,  which  Euskin  says  "  means 
division  of  men,"  and  witli  the  concentration  which  is  injurious 
alike  to  the  souls  and  bodies  of  our  fellow-creatures,  that  we  have 
here  to  do.  This  evil  I  have  no  hesitation  in  attributing  generally 
to  the  tendency  pf  all  progressive  nations  to  push  principles  into 
excess,  and  in  particular  to  the  commercial  spirit  of  our  own 
country.  "All  philosophical  sects,"  wrote  M.  Gamier,  "  owe  theitr 
first  foundation  to  the .  discovery  of  some  great  truth,  and  it  is  the 
madness  inspiring  their  members  to  deduce  everything  from  this 
new  discovery  that  contributes  to  their  downfall."  MiUatp 
nomine,  the  criticism  exactly  applies  to  ourselves.  We  got  hold 
of  an  excellent  principle  in  freedom  of  contract  and  trade,  a  prin- 
ciple which  lies  at  the  root  of  the  English  and  all  sound  political 
economy.  But  we  would  admit  no  modifications;  we  would  re- 
cognise no  conditions;  we  never  imagined  that  "freedom  of 
contract "  might  be  "  freedom  of  slavery."  Unpleasant  as  the  con- 
fession may  be  to  our  proverbial  national  conceit,  we  are  essentially 
a  "  nation  of  shopkeepers."  "  The  nation  exists  for  commerce,  and 
not  commerce  for  the  nation." 

This  spirit  may  be  traced  in  the  iniquitous  state  of  the  factories 
before  the  reign  of  Queen  Victoria;  in  the  separation  of  our 
academies  into  two  mutually  exclusive  sections — classical  and 
commercial ;  in  the  high  premium  which  the  Civil  Service  Com- 
missioners set  on  mathematics  and  the  exact  sciences  in  the  examin- 
ation which  selects  the  future  rulers  of  India ;  and  in  the  pitiable 
desire  to  distort  our  magnificent  language,  pregnant  with  hidden 
meanings  and  rich  in  historical  associations,  in  order,  forsooth! 
that  a  parcel  of  idle  schoolboys  may  be  sent  twelve  months  sooner 
to  soil  paper  and  destroy  pens  in  their  fathers*  offices. 

B.  The  town  offers  the  greatest  variety  of  pleasure  to  the  votaries 
of  fashion  and  amusement. 

The  noblest  and  vilest  of  human  appetites  alike  can  be  fully 
satiated  in  a  great  city.  The  attractions  of  literature  and  art,  the 
allurements  of  music,  and  the  love  of  gay  company  and  good  living 
are  intensified  by  the  sympathy  of  fellowship ;  while  the  relish 
of  darker  and  more  brutal  enjoyments,  which  the  law  discounten- 
ances and  on  which  society  frowns,  grows  keener  from  the  sense  of 
security  and  concealment  Vicious  indulgences  which  would  in 
half  an  hour  be  proclaimed  from  the  house-tops  of  the  country 
may  be  safely  practised  f or  a  lif e|;ime  in  the  secrecy  of  the  town. 
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I  come  now  to  consider  the  efiTects  of  the  phenomenon  whose 
causes  I  have  attempted  to  analyza 

I.  What  are  the  effects  upon  the  country  of  the  over-concentration 
of  the  masses  in  great  cities  ? 

(a)  On  the  physical  appearance  of  the  country.  The  decay  of 
the  rural  popidation  has  transformed  the  districts  in  which  such 
decay  has  taken  place  into  one  vast  deserted  village.  It  is  so  in  our 
Lowland  and  in  some  of  our  Highland  counties.  Industry  is  gone ; 
the  weaver's  loom  is  silent;  the  farm-steading  is  abandoned; 
houses  are  overthrown;  everything  has  the  appearance  of  that 
deep  valley  of  dead  bones  on  which  the  great  prophet  looked  sadly 
down,  or  of  that  heathen  army  against  which  the  fiat  of  the  God  of 
Israel  went  swiftly  forth.  The  semblance  of  life  only  makes  the 
presence  of  death  more  ghastly  and  appalling. 

(b)  On  the  residents  in  the  country.  The  immediate  effect  of 
the  depopulation  of  the  country  upon  those  who  remain  in  it  is  that 
their  manner  of  life  becomes  disreputable  in  their  own  eyes  and  in 
the  estimation  of  the  public  generally.  Occupations  and  pursuits 
from  which  capital  and  labour  shrink  away,  and  which  offer  no 
inducement's  for  the  present  and  no  prospects  in  the  future, 
however  great  their  intrinsic  importance,  are  soon  despised  both  by 
those  who  are  engaged  in  them  and  by  the  outside  world  which 
regards  them  from  a  distance. 

II.  What  are  the  effects  of  the  over-concentration  of  the  masses 
upon  the  cities  in  which  they  congregate  ? 

(a)  On  the  physical  appearance  of  the  cities.  Every  great  city 
gradually  comes  to  consist  of  two  parts,  one  for  the  rich,  another 
for  the  poor:  the  former  is  opulent,  comfortable,  and  spacious;  the 
latter  narrow,  squalid,  and  miserable.  Though  living  in  such  close 
proximity,  these  classes  know  little  or  nothing  of  each  other ;  no 
Indian  castes  are  more  absolutely  exclusive ;  the  passage  from  the 
lower  to  the  upper  world  of  antiquity  was  not  more  hopelessly 
barred.  The  dark  chasm  too  which  separates  them  is  not  in  the 
slightest  degree  bridged  over  by  the  middle  class.  The  merchants, 
traders,  and  professional  men  who  constitute  this  class  are  gradually 
but  certainly  drawing  themselves  nearer  and  nearer  to  their 
superiors  in  social  rank  and  consideration.  Intermarriage  and 
professional  or  commercial  intercourse  are  welding  them  firndy 
together.  Their  houses  are  as  fine,  their  tastes  as  cultured,  their 
independence  as  complete  as  those  of  the  men  with  whom  they 
are  being  assimilated.  They  disown  all  connection  with  the  great 
unwashed,  and  thus  the  gulf  of  which  I  have  spoken  remains 
unbridged,  and  the  composite  nature  of  large  cities  is  a  universal 
law  of  modem  civilization. 

(b)  On  the  character  of  the  residents  in  the  town.  The  best  men 
crowd  into  the  cities,  where  the  hardest  work  has  to  be  done  and 
where  the  highest  prizes  may  be  gained.  To  do  this  work  and  to 
make  those  tempting  gains  their  own,  their  strength  of  body  and 
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mind  is  taxed  to  the  utmost.  The  professional  man  is  exposed 
to  constant  intrusion  and  perpetual  annoyance;  the  meVchant 
can  hardly  relax  for  a  single  moment  the  fearful  mental  strain  of 
vital  interest  at  stake  and  great  wealth  intrusted  to  his  care ;  even 
in  the  hour  of  prosperity,  if  he  is  a  true  man  of  business,  he  will  be 
**  still  plucking  the  grass  to  know  where  sits  the  wind,"  and  thinking 
of  his  argosies  freighted  with  precious  cargoes  and  bound  for  the 
most  distant  shores.  The  trader  too  has  his  own  share  of  difiBculties 
and  sorrows  to  encoiinter,  the  bitterness  of  feeling  that,  in  spite 
of  eveiy  effort,  he  is  not  one  whit  the  nearer  comfort  and  repose. 
Thus  in  the  hurry  and  bustle  of  great  cities  the  best  human  lives  are 
frittered  away,  "a  youth  of  labour"  bringing  in  many  cases  "an 
age  "  of  poverty  and  misery,  not  of  ease. 

Again,  the  worst  men  crowd  into  the  cities,  and  vice,  disease,  and 
immorality  flourish.  In  a  general  essay  like  the  present  it  would 
be  equally  unnecessary  and  unbecoming  in  me  to  enter  upon  the 
statistics  of  crime  in  detail  I  may  rest  content  with  affirming, 
what  no  one  who  has  consulted  such  statistics  can  deny,  that  habits 
and  vices  which  are  comparatively  innocuous  in  the  country 
become  most  injurious,  and  in  many  instances  speedily  fatal,  when 
practised  in  the  town. 

Finally,  an  intermediate  class  congregate  in  our  large  cities — Mr. 
Feeblemind,  Mr.  Littlefaith,  and  Mr.  Beady-to-fall.  They  come  for 
the  most  part  with  high  hopes,  with  good  intentions,  with  vague 
longings  after  honour  and  fame.  But  they  are  unable  to  sacrifice 
present  enjoyment  for  future  advantage,  and  to  seek  the  realization 
of  their  ambitious  dreams  in  the  routine  of  everyday  life.  We  may 
say  generally  that  the  effect  of  this  over-concentration  of  the  masses 
in  great  cities  is  to  bring  into  immediate  prominence  several 
important  questions  in  social  and  political  science. 

I.  The  Population  question.  Does  this  over-concentration  with 
which  we  are  dealing  impede  or  promote  the  growth  of  population? 
In  answering  this  question  the  greatest  doctors  disagree.  The 
fecundity  of  the  human  animal,  Mr.  Doubleday  assures  us,  is  in 
inverse  proportion  to  the  amount  of  nutriment  consumed:  by  a 
physiologictd  law  an  underfed  population  multiplies  rapidly,  an 
overfed  population  very  slowly.  As  a  closely-concentrated  popula- 
tion can  hardly  be  overifed,  I  presume  that  Mr.  Doubleday  meant  to 
indicate  that  over-concentration  was  favourable  to  an  increase  of 
population. 

Mr.  H.  C.  Carey,  the  great  bulwark  of  protectionism  in  America, 
propounded  a  theory  of  his  own,  the  two  main  features  in  which 
seem  to  be  the  following : — 

(a)  That  population  diminishes  as  civilization  advances,  from 
the  severe  mental  labour  which  individuals  have  to  undergo. 

(h)  That  nature  will  not  develop  the  higher  faster  than  the  lower 
forms  of  existence. 
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'  The  first  argument  is  untme  in  fact;  the  latter  is  -irrelevant  even 
though  it  "were  true. 

But  the  most  remarkable  theory  of  all  was  laid  down  by  Mr. 
Sadler  in  what  he  was  pleased  to  term  a  *'  New  Law  of  Population." 
Beiterating  the  absurd  and  hackneyed  charges  of  immorality  and 
atheism  against  Malthus,  Mr.  Sadler  maintained  that  population 
was  in  inverse  ratio  to  its  density,  and  that  therefore  the  grand 
cure  of  over-population  was— overnconcentration !  The  foot  of 
retribution  did  not  tarry  long.  In  two  very  able  and  brilliant 
papers,  now  retained  in  his  "Miscellaneous  Writings,"  Lord  Macaulay^ 
proved  that  Mr.  Sadler  did  not  understand  the  meaning  of  the  term' 
"inverse  ratio"  at  all;  that  neither  in  Mr.  Sadler's  nor  in  any 
other  sense  was  his  statement  true,  and  that  the  so-called  law, 
even  if  it  had  been  true,  was  liable  to  precisely  the  same  objections 
which  Mr.  Sadler  had  urged  with  such  fiery  indignation  against 
Mr.  Malthus. 

To  whichever  of  these  theories  we  may  give  in  our  adherence, 
this  at  least  is  certain  that  the  population  question  becomes  more 
and  more  pressing  with  every  improvement  in  civilization. 

IL  The  Poor  Law  question.  If  it  be  true  that  the  tendency  of 
a  densely-crowded  population  is  to  sink  in  moral,  social,  and 
physical  condition,  it  follows  immediately  that  such  a  population 
will,  ccBteris  parihis,  continue  to  sink,  and  that  the  process  of 
degradation  will  be  accelerated  by  the  consciousness  of  the 
ultimate  support  which  the  Poor  Law  offers  to  every  man,  however 
vicious  his  life  or  improvident  his  habits  may  have  been. 

III.  The  Contagious  Diseases  question.  The  consequence  of 
over-population  and  over-concentration  is  immorality,  and  the  con- 
sequence of  immorality  is  disease.  The  records  of  our  model 
lodging-houses  and  the  stray  confessions  of  the  inmates  of  some 
Magdsden  Hospital  pronounce  itto  be  impossible  to  restrain  passion  or 
preserve  decency  in  the  densely-crowded  houses  of  our  great  cities. 

lY.  The  recurrence  of  financial  and  commercial  crises.  From 
1795  till  1876  there  have  been  at  very  regular  intervals  a  succes- 
sion of  cycles  of  inflation  and  depression,  accompanied  with  great 
dissatisfaction  and  distress.  The  sympathy  of  numbers  is  very  apt 
to  deepen  such  dissatisfaction  into  mutiny — witness  the  famous 
Lancashire  strike  of  1870 — and  the  presence  of  a  closely-con- 
centrated labouring  population  intensifies  every  period  of  danger 
and  distress. 

Finally,  individuality  of  character,  intelligence,  and  culture  t^nd 
to  deteriorate  or  perish  altogether  in  the  midst  of  the  centralization 
of  modern  city  life. 

"No  society,"  wrote  John  Stuart  Mill,  "is  in  a  wholesome 
condition  in  which  eccentricity  is  a  matter  of  reproach ; "  and  this 
seems  to  be  the  invariable  and  natural  consequence  when  men  am 
perpetually  reminded  that  they  are  merely  units  in  a  great  mass, 
and  not  individuals  with  an  identity  and  personality  of  their  own. 
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Having  thus  analyzed  the  chief  causes  and  effet^ts  of  the  central- 
ization of  population  in  great  citied,  I  come  now,  in  conclusion,  to 
discuss  the  remedies  by  which  these  may  be  neutralized  or  removed. 
If  we  arie  convinced  that  over-concentration  is  an  evil,  we  are  not 
at  liberty  to  adopt  the  Fata  viam  invenient  of  antiquity,  but  are 
bound  to  attempt  Something  for  its  cure. 

There  are  two  alternatives  before  us.  We  may  either  accept  over- 
concentration  as  inevitable,  or  regard  it  as  a  transitory,  abnormal 
phenomenon  which  can  and  ought  to  be  counteracted.  In  the^ 
former  case,  we  have  merely  to  mitigate  its  6fifects ;  in  the  latter,  we 
must  destroy  the  causes  which  produce  them.  The  desired  result 
may  best  perhaps  be  obtained  by  a  combination  of  both  methods, 
and  upon  this  hypothesis  I  shall  proceed. 

(a)  We  must  endeavour  to  throw  life  into  country^  communities, 
and  to  unite  what  is  best  in  the  country  with  what  is  best  in  the 
town. 

The  good  sense  and  fine  taste  of  the  civilized  world  are  already 
acting  upon  this  principle.  The  country  is  growing  up  in  the  town. 
Men  of  business  no  longer  live  above  the  oflBces  where  they  are 
compelled  to  work.  They  hurry  away  from  the  din  and  bustle  of 
the  great  city  at  nightfall  to  the  quiet  seclusion  of  home.  The 
modern  ideal  of  a  great  city  is  to  be  found  not  in  Leadenhall  Street, 
but  among  the  villas  of  Bayswater  and  Kensington.  In  the  same 
way  the  town  is  growing  up  in  the  country.  Improved  means  of 
communication  knit  the  two  very  closely  together:  the  commercial 
wealth  of  England  acts  and  reacts  upon  her  agricultural  and  rural 
prosperity.  The  life  of  our  country  villages  may  be  quickened  in 
many  ways.  Keading-rooms,  institutes,  and  clubs  can  be  estab- 
lished, industry  can  be  encouraged,  lectures  and  concerts  arranged. 
The  management,  too,  of  our  circulating  libraries  ought  not  to  be 
left  to  the  good  pleasure  of  every  private  adventurer ;  society  should 
not  look  calmly  on  while  the  taste  of  its  members  is  vitiated  and 
their  mental  calibre  destroyed  by  the  refuse  and  trash  of  literature. 
The  object  of  every  librarian,  or  of  the  public  which  acts  for  him, 
should  be,  in  Montesquieu's  fine  language,  to  accumulate,  not  the 
books  which  will  "  be  read,"  but  those  "  which  will  incite  the  reader 
to  thought." 

(&)  Every  individual  is  entitled  to  receive  such  education  as  will 
enable  him  to  estimate  at  their  proper  value  the  comparative 
advantages  and  disadvantages  of  town  and  country  life. 

This  education  should  be  general,  not  technical ;  primary,  not 
secondary.  In  this  the  answer  to  the  absurd  objection  against 
national  education  really  lies.  The  education  which  should  be 
extended  to  all  classes  does  not  aim  at  conferring  upon  them  useless 
accomplishments,  but  at  making  them  practical  men  and  women, 
fertile  in  devising  expedients  and  in  calculating  chances,  able  to 
grapple  with  difficulties  and  to  overcome  them. 

(c)  The  progress  of  over-population  must  be  averted  by  .the 
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influence  of  public  opinion  acting  upon  law  and  custom.  It  is 
only  thus  that  the  danger  can  be  counteracted  and  the  evil  cured, 
and  not  by  the  Neo-Malthusianism  of  Mr.  Bradlaugh  and  Mrs. 
Besant,  which  is  equally  insulting  to  science,  Christianity,  and 
human  nature. 

(d)  A  resolute  effort  must  be  made  to  deal  with  the  question  of 
pauperism. 

Every  system  of  Poor  Laws  has  to  encounter  three  great  diffi- 
culties. 

1.  That  of  distinguishing  between  those  who  do  and  those  who 
do  not  deserve  its  assistance. 

2.  That  of  combining  the  effectual  relief  with  the  repression  of 
pauperism. 

3.  That  of  inciting  the  poor  man  to  preserve  and  the  pauper  to 
regain  his  independence. 

The  best  system  of  Poor-law  relief  might  perhaps  be  obtained  by 
a  combination  of  Mr.  Gosohen's  famous  "Metropolitan  Scheme" 
with  an  exceedingly  ingenious  plan  mapped  out  by  Miss  Octavia 
Hill  in  her  little  work  entitled  "Homes  of  the  London  Poor." 
This  intelligent  and  philanthropic  lady  proposes  that  every  appli- 
cation for  outdoor  relief  shall  come  before  a  Central  Board  of 
Guardians  in  London,  and  there  be  considered  side  by  side  with 
three  reports — one  from  a  salaried  Government  inspector,  a  second 
from  a  voluntary  visitor  who  shall  inquire  into  the  circumstances 
of  each  particular  case,  and  a  third  in  the  form  of  a  testimonial 
from  the  charitable  societies  in  the  district  where  the  pauper  has 
previously  resided. 

I  am  inclined  to  believe  that  we  shall  reach  the  solution  of  this 
difficult  problem  in  working  along  such  lines  as  those  laid  down  by 
Miss  Octavia  HilL 

(e)  To  prevent  the  spread  of  contagious  diseases  I  am  very 
strongly  in  favour  of  the  State  regulation  of  vice. 

The  argument  against  the  Contagious  Diseases  Acts  appears  to 
me  to  be  founded  on  a  confusion  between  the  proximate  and  the 
ultimate  objects  of  law.  We  are  undoubtedly  bound  to  look  forward 
to  the  final  extirpation  of  evil ;  but  it  is  equally  our  duty  to  avail 
ourselves  of  the  means  of  repressing  it,  and  to  endeavour  to  restrain 
what  we  cannot  immediately  hope  to  cure.  I  fail  entirely  to  see 
any  validity  in  the  grounds  on  which  the  objection  to  this  de  facto 
recognition  of  vice  is  made  to  rest,  and  see  nothing  to  admire  in  the 
sickly  sentimentalism  which  would  proscribe  the  vicious  and  un- 
fortunate from  certain  localities,  knowing  very  well  all  the  while 
that  the  expelled  demon  had  merely  changed  his  quarters,  and  that 
the  second  possession  was  worse  than  the  first 

I  have  now,  in  the  last  place,  to  deal  with  the  radical  cures  for 
the  over-concentration  of  the  masses  in  great  cities ;  and  these,  I 
think,  may  be  arranged  under  three  heads : — 

L  The  development  of  the  colonial  system. 
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II.  The  encouragement  of  emigration. 

III.  The  reform  in  the  Land  Laws. 

I.  Glorious  as  the  colonial  history  of  Europe  has  been,  we  may 
yet,  I  believe,  discover  many  serious  blunders  which  in  the  future 
we  shall  do  well  to  avoid. 

(a)  Enormous  tracts  of  land  should  never  be  granted  to  single 
individuals.  This  error  proved  the  deathblow  of  the  early  enter- 
prises of  Baleigh  and  his  contemporaries,  and  was  caused  by  the 
fact  that  Government  took  very  little  interest  in  the  matter  and 
gave  most  liberally  to  the  most  shameless  and  importunate  suitor. 

(6)  Neither  Government  nor  the  colonist  need  expect  immediate 
returns. 

(c)  Inducements  to  emigrate  should  only  be  offered  to  well- 
behaved  and  industrious  men. 

The  breach  of  this  rule  occurs  with  ludicrous  frequency  in  the 
history  of  England.  The  colonies  seem  to  have  been  regarded  as 
a  vast  pool  of  Bethsaida  to  which  the  halt,  the  blind,  the  lame,  and 
the  feeble,  mentally,  morally,  and  physically,  might  be  borne  with 
advantage  to  themselves,  to  the  home  which  they  had  left,  and  to 
the  country  of  their  adoption.  The  colonial  system  ought  not  to  be 
destroyed  like  the  fatted  calf  in  order  that  a  number  of  idle  and 
dissolute  prodigals  may  make  merry  and  be  glad. 

(d)  The  object  of  Government  in  developing  the  colonial  system 
ought  to  be  to  relieve  the  pressure  of  population  at  home  where  it 
is  most  severe. 

{e)  Mr.  Wakefield's  scheme  of  colonization  ought  always  to  be 
adopted,  which  aims  at  introducing  the  division  of  labour  as  silently 
and  efiectually  as  possible. 

II.  I  have  separated  the  encouragement  of  emigration  from  the 
development  of  the  colonial  system,  not  because  of  any  inherent 
difference  between  them,  but  because  the  few  remarks  which  I 
wish  to  make  under  this  head  will  be  more  intelligible  when  stand- 
ing alone. 

The  obstacles  to  emigration  are  chiefly  mental,  and  include  all  the 
pleasant  associations  and  feelings  which  bind  men  in  general  and 
Scotchmen  in  particular  to  their  native  land.  Unskilled  workmen, 
too,  are  the  class  to  whom  emigration  would  be  the  greatest  blessing, 
both  because  they  are  worst  paid  at  home  and  most  needed  abroad. 
But  these  very  classes  will  not  emigrate,  partly  on  account  of  their 
lethargy  and  indolence,  and  partly  from  a  vague  fear  of  the  dangers 
of  the  sea  and  a  slavish  prejudice  against  any  country  but  their 
own.  To  the  average  Briton,  in  Mr.  Hallam's  words,  a  foreigner 
has  always  been  the  synonym  for  an  enemy.  The  great  danger  of 
emigration  is  that  it  may  go  too  far ;  but  this  danger  may  be  averted 
by  industrial  co-operation,  by  joint-stock  associations  and  partner- 
ships, by  anything,  in  short,  which  tends  to  promote  harmony 
between  the  labourer  and  the  capitalist 

A  carefully-regulated  system  of  emigration  removes  a  surplus 
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population  from  districts  where  it  cannot,  to  large  tracts  of  land 
where  it  can,  find  abundant  employment  and  remuneration.  Our 
own  cheap  food,  besides,  is  chiefly  supplied  by  the  very  nations 
which  our  emigrants  develop.  And  in  the  third  place,  international 
relations  are  confirmed  and  international  commerce  secured  by  the 
links  which  bind  the  mother  country  to  the  colonies  where  her 
children  have  settled.  A  judicious  regulation  of  emigration  is  very 
desirable  at  the  present  day,  and  the  peaceful  relations  of  most 
great  countries  and  the  gradual  removal  of  protective  duties  bring 
it  quite  within  the  range  of  practical  politics. 

III.  It  would  be  very  easy  to  reiterate  all  that  I  have  already 
said  on  the  subject  of  agricultural  depression  in  an  earlier  part  of 
this  essay,  and  taking  up  each  of  the  elements  in  detail,  to  indicate 
the  means  by  which  it  may  be  counteracted ;  but  I  think  that  we 
can  find  a  more  excellent  way.  There  is,  as  it  seems  to  me,  one 
general  principle  lying  at  the  root  of  the  whole  question  which 
may  be  stated  in  the  following  form. 

The  object  of  all  reform  in  the  laws  and  customs  regulating  the 
possession,  inheritance,  and  acquisition  of  laud  should  be  to  give  the 
mass  of  the  population  an  interest  in  the  country ;  and  this  is  to  be 
effected  by  facilitating  the  transfer  of  land,  by  bringing  it  readily 
into  the  market,  and  by  reducing  it  more  and  more  to  the  level  of 
every  other  commodity. 

This  principle  pledges  us  to  no  violent  reform ;  it  commits  us  to 
no  definite  line  of  action ;  it  prescribes  no  "  ways  and  means,"  and 
in  all  these  particulars  it  is  in  perfect  harmony  with  the  character 
of  political  economy  as  a  science.  In  order,  however,  to  accom- 
plish the  general  object  which  I  have  stated,  I  venture  with  all 
diffidence  to  offer  the  following  suggestions : — 

(a)  The  total  abolition  of  long  leases  and  the  laws  of  primogeni- 
ture and  entail. 

Our  leases  have  two  great  faults,  they  are  too  long  and  they  are 
too  minute.  They  take  no  account  of  the  fact  that  a  hundred 
circumstances  may  arise  to  modify  the  conditions  under  which  they 
were  signed.  They  offer  no  relief  to  the  farmer,  and  do  not  permit 
him  to  relieve  himself. 

To  my  mind  the  argument  usually  adduced  in  favour  of  the  law 
of  entail,  that  it  prevents  the  dispersion  of  large  estates,  is  its 
strongest  condemnation.  For  what  does  the  maintenance  of  such 
estates  imply  but  the  concentration  of  power  and  property  in  the 
hands  of  a  few  persons  who  are  either  unable  or  unwilling  to  use 
it  well  ?  Entail  of  property  means  degradation  of  property.  It  is 
a  curse  to  the  community,  to  the  proprietor,  to  the  tenant,  and  to 
the  land.  Break  the  law  of  entail,  and  mark  the  effects  which 
follow.  The  well-disposed  proprietor  is  now  for  the  first  time 
master  of  his  land ;  self-interest  will  lead,  and  law  will  not  forbid, 
him  to  improve  it  He  will  employ  capable  tenants  and  do  hia 
utmost  by  courtesy  and  generosity  to  retain  them.     The  needy 
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laudlord,  on  the  otliei*  hand,  will  part  with  his  estates  to  the  niau 
who  can  aflford  to  pay  for  them.  Thus  his  property  will  pass  from 
the  hand^  of  a  nominal  owner  to  those  of  a  wealthy  capitisilist  who 
is  able  to  develop  its  resources  by  highly-rewarded  and  therefore 
skilful  labour.  There  are  three  chief  pleas  in  favour  of  the  law 
of  entail  to  none  of  which  I  can  assign  great  importance.  We  are 
told  that  it  secures  the  quick  resettling  of  estates  on  the  death  of 
the  owner,  and  thereby  prevents  litigation;  we  are  told,  in  the 
second  place,  that  we  have  no  substitute  to  place  in  its  room ;  and 
in  the  third  place,  that  with  the  dispersion  of  large  estates  would 
disappear  the  landed  influence,  the  "agricultural  interest"  of 
England.  The  first  argument  considers  "  the  few  "  and  not  "  the 
many,"  and  the  litigation  occasionally  prevented  by  the  law  of 
entail  is  light  in  the  balance  when  weighed  with  the  injury  which 
it  almost  always  inflicts.  To  the  second  argument  I  reply  that 
the  law  of  entail  acts  as  a  barrier  to  the  free  sale  of  land,  the  dis- 
tribution of  which  would  be  naturally  regulated  by  demand  and 
supply  on  the  abolition  of  the  monopoly. .  The  third  argument  is 
mcire  subtle,  and  appeals  to  the  passions  and  prejudices  of  English- 
men ;  but  it  is  fallacious  after  all.  The  dispersion  of  large  estates 
would  not  necessarily  follow  the  abolition  of  entails,  and  even  if 
such  a  dispersion  did  occur,  it  might  not  be  undesirable.  The  "  landed 
influence  "  of  England  has  already  been  crippled  by  the  Ballot  Act, 
and  is  destined  still  further  to  decay  unless  fostered  by  some  agency 
more  potent  than  the  law  of  entail.  It  is  too  much,  besides,  that 
this  "  agricultural  interest "  should  always  be  brought  forward  like 
a  man  of  straw  to  disguise  some  real  though  hidden  object,  and 
prevent  great  abuses  from  being  reformed. 

The  latest  and,  so  far  as  I  know,  the  only  distinguished  champions 
of  the  law  of  primogeniture  are  two  men  very  diflferent  in  dis- 
position, cliaracter,  and  ability — Samuel  Johnson  and  Thomas 
Chalmers. 

"  It  is  enough,"  thundered  the  great  literary  dictator,  ■"  to  make 
one  fool  in  a  family,"  and  probably  Boswell  and  Mrs.  Thrale  were 
silenced  by  the  ingenuity,  if  not  convinced  by  the  logic,  of  the 
argument. 

Dr.  Chalmers'  defence  of  primogeniture,  if  not  equally  epi- 
grammatic, is  assuredly  more  reasonable.  Primogeniture,  we  are 
told,  prevents  the  dispersion  of  large  estates  and  the  consequent 
minute  subdivision  of  laud.  Elder  sons  are  usually  better  qualified 
than  younger  to  take  charge  of  a  fine  property.  It  is  no  hardship 
to  deprive  the  latter  of  what  they  have  never  been  trained  to  expect, 
while  the  sight  of  their  brother's  opulence  stimulates  them  to  active 
exertion  and  self-denial.  The  whole  train  of  reasoning  seems  to 
proceed  on  a  string  of  assumptions  each  more  unwarranted  than  its 
predecessor.  The  dispersion  of  large  estates  is  by  no  means  implied 
in  the  abolition  of  primogeniture.  The  younger  sons  would  not 
necessarily  settle  down  like  locusts  on  the  land  to  consume  its  pro- 
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duce  and  waste  its  resources.  They  would  be  far  more  likely,  I 
should  say,  to  take  in  money  value  the  portion  that  fell  to  them, 
and  seek  fortune  and  prosperity  in  some  far  country  where  agri- 
cultural depression  was  as  yet  unknown.  Again,  although  such  a 
dispersion  did  take  place,  it  need  not  be  too  minute.  Even  in 
France,  for  instance,  where  the  Code  Napoleon  enforces  direct  divi- 
sion of  land,  the  process  of  disintegration  has  been  very  graduaL 
Finall}^  the  sight  of  the  luxury  and  opulence  of  a  brother  whose 
only  claim  to  their  exclusive  enjoyment  rested  on  the  accident  of 
birth  might  make  the  younger  members  of  a  family  jealous  and 
discontented,  but  could  never  incite  them  to  industry  or  labour. 

(6)  Along  with  the  laws  of  primogeniture  and  entail  would 
necessarily  go  the  obscure  and  expensive  titles  which  embarrass 
the  conveyance  and  purchase  of  land. 

The  effect  of  this  reform  would  be  to  enable  a  great  number  of 
small  farmers,  traders,  and  shopkeepers  to  become  buyers  of  land, 
and  thus  to  create  an  "agricultural  interest"  upon  a  wider  and 
sounder  basis  than  that  which  it  destroyed. 

(c)  The  security  of  the  capital  which  the  tenant  has  invested  in 
moveable  or  immoveable  improvements  must  in  some  way  or  other  be 
guaranteed.  The  solution  of  this  difficulty  will,  I  believe,  ultimately 
be  found  neither  in  the  right  on  the  part  of  the  tenant  to  sell  his 
improvements  in  default  of  compensation,  as  Dr.  Hunter  suggested, 
nor  in  the  appointment  of  such  a  Land  Commission  as  we  have  in 
Ireland,  but  in  the  choice  of  equal  numbers  of  arbitrators  by  the 
landlord  and  by  the  tenant,  to  whom  all  disputes  will  be  referred 
and  by  whom  they  will  be  settled  finally  and  without  appeal 

{d)  Greater  freedom  must  be  granted  to  the  tenant  in  the  cultiva- 
tion of  the  soil  and  in  the  disposal  of  its  produce.  This  proposi- 
tion implies  in  the  first  place  liberty  of  cropping,  in  the  second 
place  shorter  and  simpler  leases,  and  in  the  third  place  the  right  to 
sell  all  or  nearly  all  the  farm  produce. 

(e)  The  laws  of  distress,  fixtures,  and  hypothec  should  be  finally 
repealed  and  never  in  any  form  renewed,  and  the  Game  Laws  should 
be  placed  on  a  still  sounder  basis  than  that  upon  which  at  present 
they  rest.  It  will  be  at  once  more  equitable  and  more  politic  in 
the  landlord  to  treat  his  tenant  in  the  matter  of  game  as  hand- 
somely as  possible.  More  equitable,  because  very  great  injury  is 
often  done  to  the  farmer's  crops  by  the  birds  he  is  not  permitted 
to  destroy ;  and  more  politic,  because  sly  poaching  is  so  easy  to  per* 
petrate  and  so  impossible  to  detect. 

(/)  We  require  a  better  representation  of  tenant-fanners  in 
Parliament;  we  need  personal  and  persistent  effort  on  their  behalf 
in  the  House  of  Commons.  There  are  two  indispensable  elements 
of  success,  viz.  we  must  avail  ourselves  partly  of  individual  and 
partly  of  organized  exertion  and  influence ;  we  must  have  some  man, 
half  enthusiast  and  half  fanatic,  to  mount  the  hobby,  and  other 
men  of  ability,  perseverance,  and  spirit  to  help  him  to  ride  it 
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There  are  two  further  remarks  which  I  wish  to  make,  one  with 
special  reference  to  the  Government,  the  other  applying  equally  to 
us  all 

The  mere  reformation  of  the  Land  Laws  is  not  enough.  Suppos- 
ing that  the  whole  question  were  satisfactorily  settled,  and  that  the 
dangers  of  over-concentration  had  passed  away,  what  guarantee 
have  we  against  their  recurrence  unless  we  provide  some  means  of 
teacliing  the  people  that  the  possession  of  "  broad  acres"  is  value- 
less without  the  capacity  to  enjoy  it  or  the  sense  to  use  it  well  ? 
But  the  evil  may  take  a  still  higher  form.  By  the  very  genius  of 
our  constitution  every  proprietor  is  an  elector.  The  problem 
which  lies  before  us  is  this.  We  are  throwing  open  to  a  class 
numerically  the  greatest  in  the  kingdom  the  avenues  of  political 
power  and  the  right  to  exercise  a  tremendous  influence  in  the  future. 
Can  we  tell  how  that  power  will  be  used,  and  in  what  direction 
and  for  what  purposes  that  influence  will  be  exerted?  Here  is 
a  knot  for  the  ingenuity  of  our  statesmen  to  untie.  The  obsides 
dmt  civUati  of  antiquity  may  probably  afiford  the  clua  Give  the 
people  a  stake  in  the  constitution;  let  them  become  national 
creditors ;  put  every  facility  for  investment  and  saving  within  their 
reach.  Give  them  an  irUerest  in  the  constitution;  let  them  under- 
stand our  national  history ;  let  them  see  that  our  ideas  of  govern- 
ment are  not  the  crude  fancies  of  children  (for  it  is  here  alone  that 

"  By  degrees  to  fulness  wrought 
Tbe  strength  of  some  dififusive  thought 
Hath  time  and  space  to  work  and  spread"), 

that  our  freedom  is  no  thing  of  yesterday,  and  that  our  constitution 
did  not  spring  ready-made  into  existence,  like  Minerva  from  the 
brain  of  Jupiter,  but  was  slowly  developed  from  infancy  and  child- 
hood to  the  "  full  stature  of  the  perfect  man." 

Finally,  in  view  of  the  whole  question  there  is  an  obligation  which 
rests  specially  on  ourselves,  and  that  is  to  rouse  public  opinion  on 
the  matter  steadily  and  consistently.  We  need  expect  no  special 
Divine  interposition,  necdetis  irUersU  nisi  dignus  vindice  nodus,  and 
yet  no  one  who  has  studied  the  history  of  his  country  can  regard 
private  personal  exertion  as  useless  or  certain  to  fail.  To  do  him 
justice,  the  Englishman,  in  a  higher  and  better  sense  than  Mr. 
Bumble,  "  only  wants  a  little  rousing,"  and  seldom  turns  a  deaf  ear 
to  the  appeal  of  philanthropy  or  patriotism. 

But  successfully  or  unsuccessfully,  we  must  endeavour  to  awaken 
in  our  fedlow-countrymen  some  interest  in  a  very  diSicult  problem 
which  we  shall  not  always  be  able  to  ignore.  At  present  it  cries 
eagerly  aloud  for  solution,  but  if  we  are  too  dull  to  hear  or  too  indo- 
lent to  regard  the  cry,  it  will  most  assuredly  speak  to  us  one  day  in 
a  voice  which  cannot  be  mistaken  and  in  language  which  it  is 
impossible  to  misunderstand. 
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DisnxGCiSHSD  Scottish  lawyeis  have  rarely  formed  the  subjects  of 
biographies.  Xo  Campbell  has  arisen  as  yet  to  do  for  the  Scottish 
what  he  has  done  for  the  English  Bench.  Colonel  Fergusson's 
volume,  indeed,  suggests  the  difficulties  which  any  one  attempting 
such  a  work  has  to  encounter.  The  sphere  of  even  the  most 
brilliant  member  of  the  Northern  Bar  is,  after  all,  but  a  limited  one. 
His  entrance  into  the  great  world  depends  upon  his  ability  to  secure 
a  seat  in  Parliament,  and  when  there,  he  is  usually  hampered  by 
his  official  position.  Moreover,  the  lawyer's  influence,  like  that  of 
the  actor,  is  chiefly  felt  during  his  own  lifetima  His  speeches  have 
not  been  preserv^,  and  if  they  had,  few  would  care  to  read  them. 
When  one  can  no  longer  hear  the  impressive  voice  in  which  they 
were  delivered,  nor  watch  the  effect  which  they  made  upon  judge 
or  jury,  it  is  impossible  to  awaken  much  interest  in  the  orator. 

Colonel  Fergusson  has  indeed  brought  forth  a  somewhat  bulky 
volume.  But  its  contents  are  by  no  means  solely  devoted  to 
Henry  Erskine.  His  brothers  receive  almost  an  equal  share  of 
attention,  his  aiuts  and  his  cousins  are  not  overlooked,  and  the 
biographer  has  the  most  intensely  Scottish  conception  of  what  con- 
stitutes a  cousin.  In  fact  this  book,  while  we  read  it,  suggested  to 
us  the  scene  of  a  large  crowd  through  which  at  intervals  Henry 
Erskine  might  be  observed  wending  his  way.  The  incidents  of  his 
life  appear  like  those  of  the  narrative  in  such  works  as  Sterne's 
"  Tristram  Shandy  " — we  pick  them  up  from  time  to  time  amidst  a 
mass  of  other  details. 

Many  of  our  readers  may  doubtless  regret  that  the  life  of  Henry 
Erskine  was  not  undertaken  by  a  lawyer.  Although  Erskine  was 
far  from  being  a  mere  lawyer,  and  indeed  contributed  nothing  to 
the  literature  of  the  profession,  his  memory  will  ever  be  peculiarly 
cherished  by  members  of  the  Scottish  Bar ;  and  had  one  of  this  body 
undertaken  the  work,  it  is  possible  that  there  might  have  been 
greater  professional  details.  We  say  possible,  because,  on  the  other 
hand,  Colonel  Fergusson  may  really  have  told  us  all  there  is  to  teU. 
Erskine,  although  long  at  the  Bar,  and  engaged  in  an  extensive 
practice,  had  very  little  of  an  official  career,  and  never  reached  the 
Bench.  The  men  who  can  remember  him  as  he  paced  the  floor  of 
the  Parliament  Hall  and  addressed  the  "Auld  Fifteen,"  or  the 
juries  in  the  Justiciary  Court,  have  long  since  departed.  Erskine's 
humour  has  done  more  than  his  law  to  perpetuate  his  name,  and 
all  the  stories  we  ever  heard  attributed  to  him  have  been  duly 
chronicled  in  the  volume  before  us.  As  to  his  style  as  a  pleader, 
can  we  wish  for  any  better  description  than  that  conveyed  to  us  in 

1  The  Honoorable  Henry  Erskine,  Lord  Advocate  for  Scotland ;  with  Notices 
of  certain  of  his  Kinsfolk  and  of  his  Time.  By  Lieut. -Colonel  A.  FergossoD, 
Blackwood  &  Sons,  Edinburgh  and  London,  1882. 
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these  spirited  lines  of  Burns^  written  after  witnessing  a  contest 
between  him  and  the  Lord  Advocate  of  the  day,  Mr.  Hay 
Campbell  ?— 

"  Collected  Harry  stood  a  wee, 
Then  opened  out  his  arm,  man ; 
His  Lordship  sat,  wi'  ruefu'  ee, 

And  eyed  the  gathering  storm,  man : 
Like  wind-driven  hail,  it  did  assail, 

Or  torrents  owre  a  linn,  man ; 
The  Bench  sae  wise,  lift  up  their  eyes, 
Half-waukened  wi'  the  din,  man." 

From  Colonel  Fergusson's  preface  we  learn  the  sad  fact  that  a 
collection  of  materials  for  a  biography  made  by  Erskine  himself 
has  apparently  been  lost.  His  son,  however,  the  late  Earl  of 
Buchan,  left  a  MS.  volume  relating  to  his  father,  extracts  from 
which  form  perhaps  the  most  valuable  portion  of  the  book  under 
review.  "  Lord  Jeffrey,"  we  are  told,  "  would  fain  have  seen  a  life 
of  his  friend  and  patron  put  in  shape ;  and  on  one  occasion  when 
the  late  Lord  Buchan  visited  him  at  Craigcrook  was  urgent  that 
the  matter  should  be  taken  in  hand,  promising  that  he  himself 
would  render  all  the  assistance  in  his  power."  Another  eminent 
man,  and  one  the  memory  of  whose  friendship  we  fondly  treasure, 
was  also  deeply  interested  in  this  project.  We  refer  to  the  vener- 
able David  Laing.  "  He,"  says  Colonel  Fergusson,  "  would  listen 
to  no  argument  against  it.  Had  he  been  forty  years  younger,  he 
said,  he  would  have  undertaken  the  matter  himself;  and  was  very 
urgent  that  it  should  be  taken  in  hand  by  the  present  writer."  All 
that  Jeffrey  did  do  was  to  write  a  character  of  his  illustrious  friend, 
which  was  published  along  with  an  account  of  the  Edinburgh 
dinner  to  Lord  Erskine  in  1820.  With  this  and  the  references  to 
Erskine  in  Cockbum's  immortal  works  we  must  rest  content, 
although  we  fain  would  have  had  more  from  those  who  were  so 
peculiarly  qualified  to  give  it. 

The  picture  which  Colonel  Fergusson  presents  to  us  is  that  of  a 
very  perfect  Scottish  gentleman  honourably  pursuing  a  profession 
which  has  for  centuries  taken  the  lead  in  this  country,  of  one  who 
in  a  coarse  and  corrupt  age  was  refined  and  unsullied,  to  whom 
the  independence  of  the  Bar  was  very  dear,  and  who  refused  high 
and  lucrative  office  rather  than  appear  to  surrender  the  political 
principles  to  which  he  was  conscientiously  attached. 

He  was  described  by  one  speaker  in  the  House  of  Lords  as  the 
"best-beloved  man  in  Scotland."  The  mere  fact  that  in  1785  he, 
a  Whig  in  politics,  should  have  been  elected  Dean  of  the  Faculty, 
and  should  have  held  that  office  for  ten  years,  speaks  volumes  for 
the  attractions  of  his  character.  Let  those  who  are  inclined  to  carp 
at  lawyers,  and  repeat  the  silly  and  worn-out  calumnies  against  the 
profession,  study  the  life  of  Henry  Erskine. 

Erskine  flourished  during  the  most  brilliant  period  in  the  history 
of  his  native  town.    A  biography  of  Erskine  necessarily  involves 
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a  description  of  old  Edinburgh  life  and  manneis,  and  in  this 
Colonel  Feigasson  has  been  biAj  successful.  Much  which  he  teUs 
us  wiU  be  found  elsewhere,  but  he  has  thrown  his  materials  plea- 
santly together.  We  can  forgive  the  somewhat  irrelevant  manner 
in  which  one  name  or  event  introduces  another,  because  to  no  one 
who  loves  old-fashioned  Scotland  and  things  Scottish  will  the 
details  prove  wearisoma  To  the  reader  who  lives  wholly  in  the 
present  this  book  will  be  tiresome  enough.  He  cares  nothing 
about  the  gaieties  in  Old  Assembly  dose,  or  the  festivities  of  the 
Poker  Club  with  its  dinners  at  one  shilUng  a  head  A  society 
which  could  flourish  in  Halkerston's  Wynd  or  Gray's  Close,  whose 
members  were  invited  to  a  dish  of  tea  at  four  o'clock  and  esteemed 
a  dinner  in  the  ultra-fashionable  realm  of  George  Square  one  of  the 
events  of  life,  may  seem  strange  and  perhaps  utterly  contemptible. 
Nevertheless  in  those  days  Edinburgh  really  had  an  aristocracy,  not 
merely  of  rank,  but  of  wit  and  talent.  To  this  aristocracy  Erakine 
had  every  title  to  belong.  He  was,  in  fEict^  the  heau  ideal  of  an 
Edinburgh  gentleman  entering  into  every  amusement  of  the  place. 
The  Soyal  Company  of  Archers,  the  Honourable  Company  of 
Grolfers,  the  Society  of  Antiquaries  can  all  point  to  his  distin- 
guished name  in  their  lists  of  membership. 

Henry,  or,  as  his  friends  loved  to  call  him,  Harry  Erskine,  second 
son  of  the  tenth  Earl  of  Buchan  and  his  wife,  Agnes  Stewart,  was 
bom  in  Gray's  Close,  Edinburgh,  in  November  1746.  It  is  unneces- 
sary to  state  that  the  family  of  Erskine  is  ''  one  of  very  considerable 
antiquity  "  in  Scotland.  For  full  information  concerning  it,  or  at 
least  the  Buchan  branch  of  it,  we  may  refer  our  readers  to  Colonel 
Fergusson,  in  whose  eyes  all  which  relates  to  the  subject  appears 
sacred.  By  means  of  the  pedigree  contained  in  his  volume  the 
curious  in  these  matters  can  trace  back  the  descent  of  Erskine  to 
St.  Louis  of  France,  whose  descendant  Lady  Marie  Stewart  married 
the  seventh  Earl  of  Mar.  We  are  more  concerned  to  observe  the 
legal  element  in  his  ancestry.  At  a  dinner  given  to  him  in  1820, 
at  Edinburgh,  Thomas  Erskine,  Henry's  younger  brother,  spoke  as 
follows :  "  Finding  since  my  arrival  that  I  am  come  lineally  and 
directly  from  so  many  great  lawyers  in  Scotland — from  such  men 
as  the  Viscount  Stair,  Sir  Thomas  Hope,  and  Sir  James  Stewart — 
I  am  forced  to  see  that  I  owe  my  success  entirely  to  the  breed, 
and  not  to  any  merit  in  myself." 

The  maternal  grandmother  of  the  Erskines,  Lady  Stewart,  was 
a  daughter  of  Sir  Hew  Dalrymple  of  North  Berwick,  and  grand- 
daughter of  the  great  author  of  the  Institutes.  Their  descent  from 
Sir  Thomas  Hope  arose  from  the  marriage  of  David,  the  second 
Lord  Cardross  (their  great-great-grandfather),  with  Anne  Hope, 
daughter  of  this  distinguished  lawyer.  Of  his  great-grandfather. 
Sir  James  Stewart,  Thomas  Erskine  has  said  that ''  he  did  every- 
thing an  honest  man  could  do  to  be  hanged  under  James  IL, 
and  was  afterwards  King's  Advocate  under  King  WilUam."    Sir 


HXNBT  EBSKIN£.  467 

James  was  the  author  of  the  legal  portion  of  "  Naphtali,"  which  of 
course  stamps  him  as  a  Covenanter  of  the  extreme  school,  and  has 
caused  him  to  be  abused  by  Mark  Napier  and  even  Macaulay. 
To  lawyers  he  is  better  known  by  his  "Solutions  of  Nisbet  of  Dirle- 
ton's  Doubts."  Wodrow  says  of  him,  "  He  was  wonderful  in  prayer 
and  mighty  in  the  Scriptures^  and  wonderfully  seen  in  them  beyond 
any  man  dmost  ever  I  conversed  with." 

But  Henry  Erskine  had  a  still  more  famous  ancestor.  His 
grandmother,  Frances  Fairfax,  wife  of  the  ninth  Earl  of  Buchan, 
was  the  granddaughter  of  the  celebrated  Sir  Thomas  Browne,  author 
of  "  Beligio  Medici/'  and  indeed  the  Buchan  family  appear  to  be 
the  only  descendants  of  this  remarkable  man  now  in  existence. 

Whether  it  is  to  be  attributed  to  "the  breed"  or  not,  there  can 
be  no  doubt  of  the  fact  that  the  family  of  the  tenth  Earl  of  Buchan 
and  his  wife,  Agnes  Stewart,  were  remarksible  for  their  talents. 
Colonel  Fergusson  has  preserved  some  interesting  memorials  of  the 
elder  daughter,  Lady  Ajme  Agnes  Erskine,  the  friend  and  assistant 
of  Lady  Huntingdon,  and  after  her  death  the  leader  of  the  sect 
which  she  had  founded.  In  Lady  Anne  may  perhaps  be  traced  her 
ancestor's  religious  zeal  and  power  in  prayer  and  the  Scriptures. 
Her  brothers  appear  to  have  been  more  devoted  to  things  temporal 
The  eldest,  David,  who  afterwards  became  eleventh  Earl  of  Buchan, 
had  undoubted  ability,  affected,  however,  by  a  far  from  offensive 
eccentricity.  Opinions  concerning  him  have  widely  differed.  While 
some  were  inclined  to  rate  his  abilities  as  higher  than  those  of  his 
brothers.  Sir  Walter  Scott  called  him  a  "  cheap  Maecenas "  and  a 
*"  trumpery  body."  But  he  had  bothered  Scott  by  submitting  a 
eeheme  for  his  funeral  at  Diybuigh.  That  he  had  a  great  disposition 
to  patronize,  and  a  most  exalted  idea  of  his  own  importance,  there 
can  be  no  doubt  Earls  are  apt,  however,  to  be  spoiled,  especially  in 
such  a  society  as  that  of  Edinburgh,  where  they  are  so  scarce.  He 
might  have  distinguished  himself  had  he  been  obliged  to  follow  a 
profession.  As  it  was,  he  had  free  scope  for  his  eccentricities,  and 
by  them  is  his  memory  preserved  to  us. 

Of  Thomas  Erskine,  the  Chancellor,  it  is  unnecessary  to  say  any- 
thing here.  Of  all  the  men  who  have  gone  from  Scotland  to  the 
English  Bar,  and  risen  to  eminence  there,  his  career  is  the  most 
lemarkable.  When  in  1806  Henry  Erskine  met  at  a  levee  Oeorge 
III,  the  latter  remarked  to  him,  "  Not  so  rich  as  Tom,  eh  ?  not  so 
rich  as  Tom?" 

"  Your  Majesty,"  was  the  reply,  "  will  please  to  remember  my 
brother  is  playing  at  the  guinea-table,  and  I  at  the  shilling  one." 

One  result  of  playing  at  the  guinea-table  has  been  to  secure  him 
s  biographer  in  John  Campbell,  who  may  certainly  have  been  weU 
qualified  to  write  of  lawyers,  but  falls  far  short  of  the  reverence 
with  which  Colonel  Fergusson  treats  the  Erskine  family.  Campbell 
has  dwelt  with  perhaps  a  malicious  emphasis  upon  the  poverty  of 
iixe  Buchan  race,  and  endowed  them  with  half-ruined  castles  and 
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squalid  upper  flats.  Colonel  Fergusson  has  thought  it  necessary 
to  repudiate  such  a  representation.  But  if  there  is  no  disgrace  in 
honest  poverty,  the  Erskines  have  no  cause  to  be  ashamed ;  for  they 
lost  land  and  gear  in  a  good  cause,  that  of  civil  and  religious  liberty. 

Henry  Erslane  seems  to  have  made  almost  a  complete  round  of 
the  Scottish  universities.  Beginning  with  St.  Andrews,  where  his 
family  for  a  period  resided,  and  where  he  matriculated  in  1760,  he 
entered  at  Glasgow  in  1764,  and  finally  studied  law  in  Edinburgh. 
Although  thus  entirely  educated  in  Scotland,  and  at  a  period  when 
the  Scottish  peculiarities  of  speech,  even  amongst  the  upper  ranks, 
were  so  pronounced,  it  is  said  that  Erskine's  diction  as  a  speaker 
''  was  of  such  purity  and  elegance  as  to  delight  all  hearers,  whether 
English  or  Scotch."  Lord  Brougham  remarks  that  "  there  was  no 
trace  of  provincial  accent."  In  this  he  differed  from  Jeffrey,  who 
by  going  to  Oxford  "tint  his  Scotch,  but  fand  nae  English."  But 
&skine  had  the  benefit  of  a  musical  ear. 

He  seems  to  have  inclined  at  first  towards  the  English  Church 
as  a  profession,  and  began  law  studies,  his  son  tells  us,  reluctantly. 
He  was  called  to  the  Bar  in  1768.  "  At  the  time  of  his  first  appear- 
ance at  the  Bar,"  says  his  biographer, "  he  was  considered  to  be 
handsome  in  no  common  degree.  His  graceful  figure,  well-defined 
features,  prominent  nose,  well-cut  forehead,  mouth  somewhat  large, 
clear  blue  eyes,  and  masses  of  fair  hair  undisturbed  by  any  wig ; 
all  these  attractive  gifts  when  added  to  the  charm  of  his  brilliant 
eloquence  were,  it  will  readily  be  understood,  more  than  suflRcient 
to  attract  large  audiences."  Cockburn,  who  knew  him  in  the  days 
of  his  seniority,  speaks  of  a  "  tall  and  rather  slender  figure,  a  face 
sparkling  with  vivacity,  a  clear  sweet  voice,  and  a  general  appearance 
of  elegance  which  gave  him  a  striking  and  pleasing  appearance." 

Erskine  easily  found  scope  for  his  eloquence,  not  only  in  the 
Parliament  House,  but  within  the  more  sacred  and  at  the  same 
time  more  lively  precincts  of  the  Assembly.  He  was  a  strong  Pres- 
byterian and  a  highflyer.  The  distinction  between  Church  parties 
then  existing  was,  we  suspect,  fally  more  a  political  than  a  theolo- 
gical ona  He  had  to  fight  the  moderates,  and  was  wont  to  say 
that  running  down  Hill  was  easy  and  pleasant  work.  It  was 
natural  that  in  course  of  time  he  should  present  himself  as  a  candi- 
date for  the  procuratorship,  and  also  natural  that  the  Tory  and 
"  moderate "  Robertson,  son  of  the  Principal,  should  be  preferred 
to  that  oflBce.  Erskine  is  credited  by  his  biographer  with  having 
introduced  innovations  in  the  style  of  Bar-speaking.  Oratory  of  any 
sort  seemed  probably  at  that  period  an  innovation,  and  a  pure 
accent  must  have  been  sufficiently  startling  to  men  of  the  Brax- 
field  and  Eskgrove  type.  To  the  manner  in  which  he  made  his 
humour  serve  the  interests  of  his  clients  Jeffrey  has  referred  in  his 
character  of  Erskine.  "  All  his  wit  was  argument,  and  each  of  his 
delightful  illustrations  a  material  step  in  his  reasoning.  To  him- 
self it  seemed  always  as  if  they  were  recommended  rather  for  their 
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use  than  their  beauty.  And  unquestionably  they  often  enabled 
him  to  state  a  fine  argument  or  a  nice  distinction  not  only  in  a 
more  striking  and  pleasing  way,  but  actually  with  greater  precision 
than  could  have  been  attained  by  the  severer  forms  of  reasoning. 
In  this  extraordinary  talent,  as  well  as  in  the  charming  facility  of 
his  eloquence,  and  the  constant  radiance  of  good-humour  and  gaiety 
which  encircled  his  manner  in  debate,  he  had  no  rival  in  his  own 
times."  We  need  not  wonder  that  parties  were  made  up  to  attend 
the  Courts  when  he  was  pleading,  or  that,  when  on  a  certain  occasion 
he  told  the  judges  that  he  should  be  brief,  one  of  their  number 
remarked,  "Hoots,  Maister  Harry,  dinna  be  brief,  dinna  be  brief." 

His  success  seems  to  have  been  early  established.  "  He  makes 
more,"  writes  a  female  relative,  the  wife  of  Baron  Mure, "  of  his 
business  than  ever  any  lawyer  did — above  £2700  a  year  for  two 
years  back."  From  the  numerous  trials  in  which  Erskine  must 
have  been  engaged.  Colonel  Fergusson  selects  two  for  notice.  He 
was  counsel  for  the  once  celebrated  Deacon  Brodie,  convicted  of 
housebreaking,  and  executed  in  October  1788.  Brodie,  like  another 
Edinburgh  character  of  earlier  date.  Major  Weir,  appears  to  have 
imposed  considerably  upon  his  fellow-townsmen  and  secured  for 
himself  a  place  in  the  Town  Council.  In  one  respect,  however, 
he  differed  from  the  Major,  for  he  was  a  jovial  man,  a  frequenter  of 
the  cockpit,  and  sang  a  good  song.  Curious  stories  are  related  of 
his  housebreaking  exploits.  His  trade  of  a  cabinetmaker  doubt- 
less made  him  familiar  with  the  contents  of  many  a  house.  He 
was  tried  for  a  robbery  of  the  Excise  Office.  After  commission  of 
the  offence  he  had  managed  to  escape,  but  was  arrested  in  Holland 
and  brought  back  to  Edinburgh.  Among  his  counsel  at  the  trial 
was  Charles  Hay,  afterwards  Lord  Newton,  immortalized  by  Bae- 
bum.  The  "  king^s^  evidence "  was  too  much  for  the  unfortunate 
deacon,  and  in  spite  of  an  eloquent  speech  from  Erskine,  who  rose 
at  three  in  the  morning  to  deliver  it,  the  jury  returned  a  verdict  of 
guilty.  Brodie  seems  to  have  been  quite  remarkable  for  coolness 
both  before  and  after  his  conviction,  and  it  is  said  relied  upon  the 
skill  of  a  French  quack  who  undertook  to  restore  him  to  life.  But 
''the  arrangements  for  Brodie's  preservation  were,  it  is  believed, 
mismanaged,  and  the  working  of  the  improved  gallows,  perfected 
by  his  own  ingenious  contrivances,  was  only  too  true,  and  defied 
all  attempts  at  resuscitation." 

Brodie,  we  may  mention,  is  suspected  of  having  stolen  the  mace 
of  the  Edinburgh  University,  an  ancient  relic  found  in  the  tomb 
of  Bishop  Kennedy.  The  Town  Council  did  their  best  to  atone 
for  this  act  by  substituting  a  new  article  in  place  of  the  one  which 
had  disappeared. 

There  is  no  record  of  Erskine's  speech  on  the  occasion  of  this 
trial  He  assured  Creech  the  bookseller,  who  published  an  account, 
and  who  had  formed  one  of  the  jury,  that  there  had  not  been  a 
syllable  in  writing. 
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The  trial  of  Macdonald  of  Glengarry  for  shootiBg  lieatenaat 
Macleod  of  the  42iid  Highlanders  was  another  of  Erskine's  cele- 
brated cases.  Glengarry  was  a  distinguished  Highland  chief,  and 
is  said  to  have  suggested  the  character  of  Fergus  Maclvor  to  Sir 
Walter  Scott  The  unfortunate  affair  which  brought  about  his 
trial  arose  out  of  a  quarrel  at  an  Inverness  ball,  leading  almost 
naturally  in  those  days  to  a  duel  Macleod  seems  to  have  been  a 
foolish  boy,  whose  chief  consolation  when  he  lay  dying  was  that 
he  had  stood  Glengarry's  fire  like  a  man.  The  main  point  in 
Glengarry's  favour  was  his  attempt  at  a  compromise  previous  to 
meeting  his  adversary.  Of  this  Erskine  in  a  fine  speech  of  three 
hours'  duration  made  the  most,  and  he  secured  a  verdict  of  not 
guilty.  "There  was  a  great  dinner,"  says  Colonel  Fergusson, 
"  held  by  Glengarry's  friends  at  Oman's  Hotel  in  honour  of  his 
acquittal,  to  which  Mr.  Erskine  was  bidden,  but  his  admiration  of 
the  part  played  by  his  client  in  the  late  tragedy  was  not  sufficiently 
strong  to  admit  of  his  being  present." 

His  biographer  has  very  properly  dwelt  upon  the  readiness  with 
which  Erskine  went  to  the  assistance  of  the  poor  and  humble. 
There  is  something  romantic  in  the  way  in  winch  he  undertook 
the  cause  of  the  Baptist  minister  M'Arthur  pressganged  while 
conducting  public  worship  by  the  sea-shore  at  CoUintray  Ferry. 
"  Ye  dinna  ken  what  ye're  saying,  maister,"  was  the  reply  of  one 
when  advised  against  litigation  with  a  rich  adversary  upon  the 
ground  of  the  expense  likely  to  be  entailed ; ''  there's  no  a  puir  man 
in  a'  Scotland  need  want  a  friend  or  fear  an  enemy  sae  lang  as 
Hairry  Erskine  lives."  It  was  in  the  course  of  a  conversation  with 
a  lowly  client  that  the  following  fash  of  his  own  peculiar  humour 
occurred.  A  workman  who  had  received  in  change  a  Spanish 
dollar  sought  the  Dean  of  Faculty's  advice  as  to  the  best  mode 
of  recovering  the  balance  which  he  still  considered  due.  These 
doUars  were  at  that  time  in  circulation  in  this  country,  and 
although  only  worth  something  under  4s.  6d.,  they  were  legal  tender 
for  5s.,  being  stamped  with  the  English  king's  head  in  addition  to 
that  of  his  Spanish  majesty.  After  doing  his  best  to  dissuade  the 
man  from  taking  any  steps  in  the  matter,  he  remarked,  looking  at 
the  coin,  "  One  thing  I  will  say,  I  never  could  have  believed  that 
two  such  respectable  persons  as  these  would  have  laid  their  heads 
together  to  do  a  poor  man  out  of  sixpence."  The  chivalry  of  his 
disposition  well  fitted  him  for  the  post  of  Dean. 

Erskine's  experience  of  official  life  was  not  great  He  had 
adhered  to  the  Whig  principles  of  his  family,  and  he  lived  in  the 
reign  of  George  III.  These  two  facts  are  almost  sufficient  to 
explain  why  he  held  the  office  of  Lord  Advocate  but  for  so  short  a 
time,  and  never  reached  the  dignities  of  the  Bench.  The  public 
and  his  own  brethren  proclaimed  him  the  first  advocate  of  his  day, 
but  he  had  cast  in  his  lot  with  the  Opposition,  and  had  for  the  most 
part  to  remain  in  the  shade  accordingly.    His  opinions  probably 
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stood  in  the  way  of  his  obtaining  even  the  inferior  post  of  counsel 
or  procurator  to  the  Church.  But  his  popularity  with  the  clergy 
seems  to  have  been  so  great  that  he  lost  this  appointment  (in  a 
contest,  as  already  mentioned,  with  Eobertson,  the  son  of  the  great 
Principal)  by  a  narrow  majority. 

When,  however,  in  the  spring  of  1783  the  short-lived  coalitionf 
xbinistry  of  Fox  and  North  was  formed,  Erskine  was  natursdly 
appointed  Lord  Advocate,  superseding  in  that  ofBce  Pitt's  friend 
Dundas.  It  is  gratifying  to  find  the  retiring  ofBcial  writing  to  him 
thus :  "  You  will  not  expect  from  me  to  say  that  I  approve  of  the 
change,  but  you  may  believe  me  to  be  very  cordial  and  sincere  in 
wishing  you  all  health  and  happiness  to  enjoy  it.  Perhaps  in  the 
first  outset  of  a  new  line  of  business  you  may  sometimes  wish  to 
know  what  your  predecessors  were  in  use  to  do ;  if  any  such  occa- 
sion occurs  to  you,  you  will  find  me  at  all  times  very  ready  to  aid 
you  with  any  suggestions  of  mine  which  you  think  worthy  of 
receiving." 

Colonel  Fergusson  relates  the  following,  which  savours  of  Par- 
liament House  tradition : — 

On  the  day  when  the  appointment  changed  hands  an  interview  took 
place  between  the  new  and  the  old  Lord  Advocate  in  the  Parliament  House. 
Erskine  observing  that  Dundas  had  lost  no  time  in  divesting  himself  of  the 
xobe  of  office,  having  already  resumed  the  ordinary  stuff  gown  usually  worn 
by  advocates,  said  eaily  that  he  supposed  he  **  ought  to  leave  off  talking  and 
go  and  order  his  awe  gown." 

"  It  is  hardly  worth  while,"  said  Dundas  drily,  '^for  the  time  you  will  want 
it,  you  had  better  borrow  mine." 

Erskine's  reply  was  happy  and  characteristic.  ''From  the  readiness  with 
which  you  make  the  offer,  Mr.  Dundas,  I  have  no  doubt  that  the  gown  is  a 
gown  made  to  fit  amy  party ;  but  however  short  my  time  in  my  office  may  be,  it 
shall  never  be  said  oi  Henry  Erskine  that  he  adopted  the  abandoned  habUs  of 
his  predecessor." 

After  a  short  term  of  ofiSce  the  gown  had  to  be  cast  aside  again 
for  one  of  stuflF.  "  My  Lord,"  he  said  to  his  successor,  subsequently 
Lord  President  Campbell,  ''you  must  take  nothing  off  it,  for  I'll 
soon  need  it  again."  Mr.  Campbell  replied, "  It  will  be  hare  enough, 
Harry,  before  you  get  it  again."  He  was  right  A  long  term  of 
office  lay  before  the  Tories,  and  not  until  twenty  years  had  elapsed 
did  Erskine  wear  the  silken  robes  of  the  Lord  Advocate.  To  be 
coldly  treated  by  the  King  secured  in  those  days  the  patronage  of 
the  Prince.  Erskine  became  Advocate  and  State  Counsellor  to  the 
latter,  offices  which,  we  imagine,  brought  but  slight  pay  and  honour 
to  the  holder.  He  became  Lord  Advocate  for  the  second  time  in 
1806  under  the  ministry  of  "  All  the  Talents,"  and  was  chosen  member 
of  Parliament  for  a  group  of  Scottish  burghs,  and  elected  after  the 
extraordinary  fashion  of  unreformed  Scotland.  The  following 
curious  custom  is  referred  to  in  a  letter  by  his  agent  preserved  by 
Colond  Fergusson :  "  It  seems  it  has  been  the  constant  practice  for 
ihe  sitting  member  to  send  an  English  newspaper  to  each  burgh  in 
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the  district,  with  the  exception  of  Lauder^  to  which  Mr.  B 

informed  me  that  it  had  heen  in  use  to  send  the  Courani.  This  is 
an  expense  I  could  not  have  dreamed  of,  hut  so  much  is  it  under- 
stood that  James  Dalrymple  desired  that  instead  of  the  Courier  the 
Globe  should  be  sent  to  North  Berwick,  The  delegates  for  Hadding- 
ton,  Dunbar,  and  Jedburgh  made  choice  of  the  Star** 

Colonel  Fergusson  takes  exception  to  Lord  Campbell's  assertion 
that  Erskine  '^  never  opened  his  mouth  in  the  House  of  Commons, 
so  that  the  oft-debated  question  how  he  was  qualified  to  succeed 
there  remained  unsolved"  On  the  contrary,  the  gallant  bio- 
grapher has  produced  quotations  from  sundry  of  his  speeches. 
There  seems  indeed  no  evidence  that  he  went  beyond  necessaiy 
Scottish  business  or  took  part  in  the  discussions  of  what  would  now 
be  called  imperial  measures.  It  may  be  mentioned  that  amongst 
other  duties  which  fell  to  him  to  perform  was  the  introduction  and 
guidance  of  a  bill  for  the  Bell  Eock  Lighthouse,  carried  successfully 
through  Parliament  in  spite  of  considerable  opposition. 

But  he  has,  moreover,  a  claim  to  be  ranked  with  legal  reformers. 
The  first  of  a  series  of  bills  introduced  with  the  object  of  render- 
ing our  legal  machinery  more  efficient  dates  from  Erskine's  term 
of  office.  While  he  was  Advocate  preparations  were  made  for 
sweeping  away  the  *'  Auld  Fifteen,"  whom  he  had  so  often  delighted 
with  his  wit  and  influenced  by  his  eloquence.  The  only  prose 
publication  which  it  is  said  can  be  traced  to  him  is  a  pamphlet 
published  in  1807  on  the  "Expediency  of  Eeform  in  the  Court  of 
Session  in  Scotland."  It  was,  however,  left  to  his  successor  to  cany 
out  the  new  judicial  arrangements.  The  fall  of  the  Whig  ministry 
sent  ErsHne  for  the  second  time  from  office,  and  the  measure 
of  reform  which  actually  became  law  was  one  for  which  Lord 
Chancellor  Eldon  was  responsible. 

Henry  Erskine  became  Dean  of  Faculty  in  1785,  "an  honour" 
which,  as  his  biographer  truly  remarks,  "is  held  in  the  highest  estima- 
tion by  any  lawyer;  as  well  it  may  be,  for  few  distinctions  can  be 
considered  more  valuable  than  one  such  as  this  is,  conferred  on  a  man 
by  the  voice  of  his  fellows."  Political  considerations  should  not, 
and  as  a  rule  do  not  determine  the  choice,  and  although  there  is  an 
annual  election  to  the  office,  this  is  as  a  rule  a  mere  matter  of 
form.  And  yet  it  was  in  the  case  of  such  a  man  as  Henry  Erskine 
that  the  majority  of  the  Bar  chose  to  set  aside  the  traditions  of 
their  own  profession.  After  having  held  the  honourable  post  for 
ten  years,  he  was  by  an  adverse  vote  driven  from  it  solely  because 
of  his  political  actings.  He  seems  to  have  exhibited  at  a  time 
when  men  went  to  extremes  in  politics  much  moderation.  He 
retained  his  senses  during  the  French  Bevolution,  and  escaped 
alike  from  that  extravagant  dread  of  popular  movements  and  that 
equaUy  extravagant  faith  in  them.  In  his  opinion  the  time  was 
an  ill-chosen  one  for  political  agitation.  Writing  in  1792  to 
Sir  Gilbert  Elliot,  and  referring  to  the  overthrow  of  despotism 
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in  the  sister  kingdom,  he  says,  *'  I  am  perfectly  certain  that  it  has 
excited  in  the  minds  of  many  men  in  this  island  ideas  on  the 
subject  of  government  highly  hostile  to  our  happy  constitution, 
and  which  if  not  repressed  by  the  firmness  or  moderated  by 
the  address  of  its  real  friends  may  lead  to  consequences  of  the 
most  dangerous  nature.  At  such  a  time,  therefore,  that  general 
complaints  of  the  defects  of  the  British  constitation  should  have 
been  brought  forward  from  so  respectable  a  quarter  I  most  sincerely 
regret"  These  are  surely  the  sentiments  of  a  moderate  man. 
But  although  he  did  not  think  the  season  opportune  for  pro- 
moting reform,  he  was  quite  prepared  to  exert  his  influence  in 
checking  encroachments  upon  the  rights  already  possessed  by  the 
public.  In  1795  he  attended  a  meeting  convened  in  Edinburgh  to 
protest  against  the  "  Seditious  Writings  Bill/'  and  he  there  moved 
certain  resolutions.  The  right  to  agitate  either  for  or  against  a 
measure  pending  in  Parliament  is  now  so  fully  recognised  that  it 
is  difl&cult  for  us  to  realize  how  its  exercise  should  ever  have 
brought  discredit  upon  any  one.  But  it  was  different  in  those  days, 
and  there  was  then  at  theBar  a  fussy  clique  in  whose  opinion  Erskine's 
conduct  called  for  condemnation.  Possibly  they  had  long  wished 
to  see  a  Tory  Dean  in  office,  and  gladly  welcomed  any  excuse  for 
turning  out  one  holding  politics  not  of  the  proper  colour.  Eight 
gentlemen  (the  majority  of  whom  ultimately  occupied  the  Bench) 
took  upon  them  to  issue  a  circular  letter  to  their  brethren  of  the 
Faculty,  at  the  same  time  sending  a  copy  of  it  to  the  offender  him- 
self. In  this  letter  they  seek  to  alarm  the  minds  of  these  brethren 
hy  suggesting  the  representative  character  of  the  office  which 
Erskine  held.  "  It  will,  sir,"  they  wrote,  "  be  obvious  to  you  that 
sentiments  and  principles  of  the  members  of  the  Faculty  relative 
to  those  great  national  and  constitutional  interests  which, 
unhappily,  have  for  some  years  been  so  much  the  subjects  of 
anxiety  to  all  loyal  citizens,  must  in  a  great  measure  be  judged  of 
from  the  conduct  of  the  person  who,  by  their  annual  and  voluntary 
choice,  is  raised  to  the  high  station  of  head  of  the  Bar  and  of  their 
society."  After  calling  attention  to  what  Erskine  had  done,  they 
conclude  by  suggesting  a  more  suitable  candidate  for  next  election 
in  the  shape  of  the  Lord  Advocate.  Erskine  took  care  to  circulate 
on  his  part  his  reply  to  these  gentlemen.  His  answer  is  a  spirited 
one,  and  is  given  along  with  the  rest  of  the  correspondence  in  the 
appendix  to  Colonel  Fergusson's  volume.  "To  the  Faculty,"  he 
writes,  **  my  character,  my  conduct  as  a  gentleman,  as  a  brother,  are 
knowa  If  a  majority  of  your  number,  departing  from  the  uniform 
sentiments  of  our  body  to  exclude  political  discussions  and  con- 
siderations from  amongst  us,  shall  withdraw  from  me  their  suffrages 
at  the  ensuing  election,  I  may  regret ;  but  I  am  proud  to  say  the 
cause  of  their  doing  so  I  shall  ever  reckon  my  highest  honour." 
After  seeking  to  justify  his  conduct  by  a  reference  to  the  actions  of 
his  ancestors,  he  concludes  thus :  ''  If  such  conduct  resulting  itom 
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such  motives  unfits  me,  in  y<mr  opinion,  any  longer  to  fill  the  cliair 
of  the  Faculty^  you  will  act  as  you  see  fit  If  such  shall  be  the 
opinion  of  the  majority  of  my  brethren,  if  they  are  determined  that 
there  shall  no  longer  be  amongst  us  freedom  of  political  opinions, 
if  party  prejudice  and  violence  are  to  usurp  the  place  of  moderation, 
of  personal  respect,  and  of  private  friendship,  I  can  only  say  that 
such  was  not  the  Faculty  of  Advocates  when  I  was  first  honoured 
with  the  situation  I  now  enjoy.  To  have  received  it  was  a  high 
honour.  I  shall  consider  it  as  still  a  higher  honour  to  lay  it  down." 
In  the  reply  of  the  council  of  eight  there  is  an  almost  absurdly 
dear  illustration  of  the  fallacy  known  as  begging  the  question. 
After  complaining  of  his  misconception  "  as  if  the  matter  at  issue 
between  us  were  a  matter  of  politics  in  the  vulgar  sense  of  the 
word,"  they  go  on  to  explain  that  it  is  no  such  mean  question,  but 
that  "  the  interest  now  at  stake  is  nothing  less  than  this,  whether 
the  happy  government  and  constitution  of  these  realms  shall  stand 
or  falL"  Well  might  Erskine  call  in  question  their  right  when 
addressing  the  Faculty  "  to  rest  the  safety  of  the  constitution  and  the 
existence  of  the  State  on  the  political  views  of  the  administration 
to  which  they  are  attached" 

The  result  of  aU  this  is  thus  recorded :  "  Tuesday,  12th  January 
[1796].  Came  on  the  election  of  the  Dean  of  Ihe  Faculty  of 
Advocates.  The  candidates  were  the  Sight  Hoa  Robert  Dundas 
of  Arniston,  his  Majesty's  Advocate  for  Scotland,  and  the  Hon. 
Henry  Erskine  of  Newhall,  the  former  Dean,  when  the  Advocate 
was  elected  by  a  majority  of  85,  there  having  voted  for  his  Lord- 
ship 123,  for  Mr.  Erskine  38." 

Amongst  the  younger  members  of  the  Bar  who  abstained  firom 
voting  was  Francis  Jeflrey. 

Gockbum  has  said, "  This  dismissal  was  perfectly  natural  at  a  time 
when  all  intemperance  was  natural  But  it  was  the  Faculty  of 
Advocates  alone  that  suffered." 

It  is  obvious  that  a  wider  question  was  involved  than  the  character 
of  Henry  Erskine.  The  independence  of  the  Scottish  Bar  stood  in 
some  danger  when  the  exercise  of  his  political  rights  by  a  member 
of  it  led  to  this  act  of  condemnation.  For  that  independence 
Henry  Erskine  fought  bravely  and  welL 

It  is  to  this  election  of  Dean  that  Bums  refers  when  he  writes — 

^  In  your  heretic  sins  may  you  live  and  die. 

Ye  heretic  '  Eisht-and-thirty ; 
But  accept,  ye  saolime  majority, 

My  congratolationa  heaity. 
With  your  honours  and  a  certain  king, 

In  your  servants  this  is  striking — 
The  more  incapacity  they  brin^. 

The  more  they're  to  your  liking." 

Dundas,  Erskine's  successful  rival,  is  treated  unfairly  in  these 
lines,  and  possibly  the  poet  was  actuated  by  personal  feelings  in  the 
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matter.  But  there  was  much  to  excuse  bitter  writing,  for  many 
severe  things  had  been  said  on  the  other  side. 

There  were  two  periods  in  Erskine's  life  at  which  it  seemed  pro- 
bable that  he  would  be  elevated  to  the  Bench.  In  1804  the 
Justice-Clerkship  was  vacant  by  the  resignation  of  Lord  Eskgrove. 
The  post  apparently  was  offered  (as  is  usual)  to  the  Lord  Advocate 
of  the  day,  Charles  Hope,  one  of  the  men  who  had  nine  years  pre- 
viously opposed  the  re-election  of  Erskine.  But  Lord  Buchan  tells 
us  that  Hope  came  to  his  father  and  informed  him  that  *'  he  need 
only  signify  his  willingness  to  accept  and  he  would  immediately 
have  the  offica"  Erslmie  declined,  through  a  fear  lest  his  accept- 
ance might  imply  a  departure  from  his  principles  and  separation 
from  his  party.  Lord  Cockbum  corroborates  this  incident  on  the 
authority  of  Hop&  It  is  satisfactory  to  have  such  grounds  for 
believing  a  story  creditable  alike  to  both  of  these  eminent  lawyers, 
whose  political  differences  did  not  hinder  their  personal  friendship. 

It  is  not  so  easy  to  discover  why  Erskine  was  not  appointed  to 
succeed  Lord  President  Blair  in  1811.  He  had  by  that  time  twice 
held  the  office  of  Lord  Advocate,  and  his  claims  were  strongly  urged 
upon  the  Prince  by  their  mutual  friend  Adam.  Colonel  Fergusson 
gives  us  various  letters  bearing  upon  the  subject,  but  the  rejection 
of  Erskine  is  not  explained  Probably  politics  had  a  great  deal  to 
do  with  it.  The  Prince  of  Wales'  attachment  to  the  Whigs  sprang 
out  of  his  opposition  to  his  father,  an  opposition  which  had  nothing 
to  call  it  forth  after  the  Segency  began.  The  ex-Dean  of  Faculty 
could  not  fail  to  be  identified  with  his  brother,  and  may  have 
suffered  at  the  hands  of  his  enemies.  Erskine,  we  are  told, ''  used 
to  recall  an  incident  that  struck  him  at  the  time  as  very  characteristic 
of  the  underhand  scheming  which  was  so  rife  at  this  period.     One 

morning  he  met at  the  Parliament  House  and  asked  if  he  had 

any  news  from  London.  'Excellent,'  was  the  reply,  'we  shall  all 
be  sent  for  in  a  short  time,'  and  the  speaker  threw  down  a  letter 
for  Mr.  Erskine  to  read;  but  two  letters  received  that  morning 
had  been  misplaced  in  their  franked  covers.  Mr.  Erskine,  read- 
ing the  one  not  intended  for  his  perusal,  came  upon  the  expression, 
'  We  must  at  any  rate  get  rid  of  the  ErskinesI  when  he  discovered 
the  mistake." 

In  bad  health,  and  suffering,  doubtless,  under  some  sense  of  dis- 
appointment, he  retired  from  the  active  work  of  his  profession. 
The  closing  years  of  his  life  were  spent  at  the  rural  retreat  of 
Ammondell,  a  place  which,  like  Scott's  Abbotsford,  he  had  formed 
for  himself.  We  have  a  pleasant  description  of  a  visit  paid  to  him 
there  by  one  whose  name  Colonel  Feigusson  has  not  given.  "  I 
recollect,"  this  writer  says,  "  the  very  grey  hat  he  used  to  wear  with 
a  bit  of  the  rim  torn,  and  the  pepper-and-salt  shortcoat,  and  the 
white  neckcloth  sprinkled  with  snuff  Ko  one  could  or  ever  did 
tire  in  Mr.  Erskine's  company.  He  was  society  equally  for  the 
child  and  for  the  grown  man."    It  is  a  pleasing  picture  of  the 
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evening  of  life,  this  old  lawyer  discoursing  music  upon  his  cremona, 
or  delighting  his  guest  with  extracts  from  his  book  of  charades  and 
Ixm-mots, 

At  Ammondell  Henry  Erskine  spent  several  peaceful  years,  and 
there  he  died  in  1817.  His  wife,  Christian  Fullerton,  whom  he 
married  in  1770,  died  in  1804  But  shortly  afterwards  he  married 
again.  By  his  second  wife  he  had  no  family.  The  elder  son  of  the 
first  marriage  afterwards  succeeded  to  the  earldom  of  Buchan  upon 
the  death  of  his  uncle,  the  eccentric  David,  in  1829. 

It  is  to  be  regretted  that  the  literary  remains  of  Erskine  are  so 
meagre.  We  cannot  of  course  point  to  any  decisions.  Many  able 
pleadings  from  his  pen,  doubtless,  are  buried  in  the  dusty  volumes  of 
Session  papers,  but  the  most  enthusiastic  admirer  will  hwlly  venture 
to  look  for  them  there.  There  is  a  manuscript  in  the  possession  of 
the  Faculty  composed  of  epigrams  and  scraps  of  a  like  nature.  It 
is  probably  the  book  with  which  he  edified  his  friends  after  dinner 
at  Ammondell  He  was  the  author  of  various  poetical  pieces,  the 
best  known  of  which  is  "  The  Emigrant,"  written  in  1773,  and  which 
for  a  long  time  was  very  popular.  To  the  literature  of  his  pro- 
fession he  has  contributed  nothing.  But  the  annals  of  that  profes- 
sion are  adorned  with  the  record  of  his  truly  honourable  life,  and 
the  name  of  Henry  Erskine  will  be  handed  down  to  posterity  as 
that  of  one  whose  memory  we  dearly  cherish. 


THE  DECLINE  AND  FALL  OF  A  GREAT  HUMBUG. 

The  Great  Humbug  is,  "Jury  Trial  in  Civil  Casks."  We  have 
now  had  an  experience  of  this  institution  since  the  year  1815,  and 
we  see  the  fate  which  has  overtaken  it,  in  its  almost  entire  disuse. 
Mr.  Mackay,  in  his  "Sketch  of  the  History  of  Scots  Law," 
which  has  been  separately  reprinted,  and  which  first  appeared  in 
the  pages  of  this  Journal,  has  said  that  "  the  experiment  of  Civil 
Jury  ^al,  impopular  in  its  origin,  and  not  conducted  in  a  manner 
to  remove  prejudices  by  either  the  judges  or  the  advocates,  has 
never  had  a  really  fair  trial  in  Scotland."  The  author  adds  to  this 
amazing  statement  the  following  remark :  "  It  was  specially  imfor- 
tunate  that  few  opportunities  were  given  for  testing  its  value  in 
mercantile  causes  at  circuits,  in  the  chief  commercial  centres,  where 
it  had  proved  useful  and  popular  in  England."  The  statement  that 
it  has  not  had  a  fair  trial  in  Scotland  is  very  singular  indeed,  coming 
from  one  who  so  perfectly  knows  its  history.  For  a  period  of  up- 
wards of  sixty  years  this  system  was  the  favourite  of  the  Courts ;  it 
was  forced  upon  the  pubUc  and  the  profession,  in  season  and  out 
of  season.  It  saved  trouble;  it  rendered  unnecessary  the  consider- 
ation of  complicated  proofs ;  the  judges  were  no  longer  compelled 
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to  give  reasoned  opinions  upon  matters  involving  disputed  fact; 
the  House  of  Lords  was  freed  from  the  laborious  drudgery  of  hear- 
ing dreary  Scottish  appeals  in  which  there  was  this  matter  of  dis- 
puted fact  The  parties  were  silenced  by  the  verdict  of  an  un- 
lettered jury ;  and  when  they  were  silenced,  the  House  of  Lords 
was  at  its  ease.  The  trial  by  jury  was  applied  not  merely  to  simple 
questions  of  negligence  arising  from  the  overturning  of  a  coach, 
but  to  all  questions  involving  fact — ^to  questions  of  fraud  depending 
on  the  most  involved  circumstances  of  the  transactions  of  a  life- 
time, to  questions  of  pedigree,  such  as  the  Shandwick  Succession 
case,  involving  an  inquiry  into  family  history  of  upwards  of  a 
hundred  years,  and  resting  altogether  upon  documentary  evidence. 
The  result  is  before  us  in  the  instructive  history  of  its  gradual 
extinction* 

Every  successive  Act  of  Parliament  dealing  with  jury  trial  has 
been  in  the  way  of  lopping  off  one  part  of  it  after  another,  until  at 
last  none  of  those  peculiarities,  which  in  the  eyes  of  its  friends  con- 
stituted its  great  charm  and  beauty,  are  to  be  found  existing  now. 
The  verdict  is  no  longer  required  to  be  the  unanimous  verclict  of 
the  jury,  and  both  parties  may  address  the  jury  upon  the  evidence, 
even  though  evidence  has  been  led  for  both.  And,  still  most  im- 
portant of  all,  there  are  no  cases  now  which  must  be  tried  by  a  jury, 
the  mode  of  trial  being  entirely  within  the  discretion  of  the  Court. 

There  are,  however,  a  certain  number  of  cases  yet,  which  appar- 
ently in  the  mind  of  some  of  the  judges  ought  to  go  before  a  jury. 
These  are  actions  of  damages  against  railway  companies,  actions 
of  damages  for  breach  of  promise  of  marriage  and  seduction,  and 
declarators  of  a  right  of  public  road, — ^which,  with  submission  to 
these  learned  persons,  are  the  very  class  of  actions  that  ought  not 
to  be  submitted  to  a  jury.  A  railway  company,  although  it  have 
a  good  defence,  has  never,  or  at  all  events  very  seldom,  a  fair 
chance,  when  the  pursuer  of  the  action  is  the  widow  of  the  man 
who  has  been  killed  in  the  collision.  In  actions  for  breach  of 
promise  the  defender  is  in  as  bad  a  case,  when  a  pretty  girl  is  the 
principal  witness,  and  tells  the  story  of  her  betrayal  with  touching 
pathos.  And  as  for  declarators  of  a  right  of  public  road;  the 
defender  ought  at  the  very  outset  to  surrender,  because  he  will  be 
obliged  to  do  so  at  the  conclusion,  with  a  frightful  account  of 
expenses  to  pay. 

It  is  sometimes  said  that  questions  of  damages  are  peculiarly 
appropriate  for  jury  triaL  This  is  a  statement  which  every  day's 
experience  teaches  to  be  utterly  and  absolutely  incorrect.  Take,  for 
example,  those  miserable  actions  for  damages  for  technical  infor- 
malities in  the  execution  of  the  diligence  of  the  law,  or  for  saying 
that  some  one  is  no  better  than  he  should  be — the  low  litigation 
which  degrades  the  law,  and  constitutes  nearly  the  half  of  the 
entire  mass  of  our  jury  cases — in  these  actions  the  juries  seem  to 
forget  all  reason,  justice,  and  common-sense ;   they  disregard  the 
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snggestioDs  and  comments  of  the  judge ;  and  people  who  have  not 
one  unnecessary  sixpence  to  rub  upon  another,  will  return  verdicta 
for  extravagant  sums  of  damages.  Two  hundred  pounds  are  ofbai 
given  where  two  hundred  farthings  would  be  too  much.  There  is 
indeed  no  measure,  nor  reason,  nor  rule  in  the  mode  in  which  juries 
deal  with  damages ;  and  to  teU  the  truth,  there  is  a  kind  of  secret 
self-gratification  in  being  enabled  thus  to  lord  it  over  the  un- 
fortunate defender — a  railway  company  or  a  gentleman. 

The  statement  of  Mr.  Mackay,  that  the  system  is  very  popular  in 
England,  is  also  one  made  without  due  consideration,  and  obtains  a 
very  direct  contradiction  from  recent  events  in  the  South.  All  tiie 
cases  in  the  County  Courts  may  be  tried  with  or  without  a  jury,  and 
nine-tenths  of  them  are  tried  without  a  jury.  The  judges  of  the 
High  Court  of  Justice  in  England  have,  moreover,  repoited  that  it 
should  be  confined,  in  the  High  Court,  to  a  certain  restricted  class 
of  cases ;  and  even  as  regards  them,  that  the  judge  should  have  a 
discretion  to  order  the  case  to  be  tried  before  himself  without  a 
jury.  The  reason  is  the  same  in  both  countries.  The  instrument 
whereby  we  seek  to  administer  justice  is  utterly  unfit  for  its 
purposa  It  ia  well  described  by  George  Combe :  "  A  Scotch  jury, 
even  in  Edinburgh,  frequently  presents  the  following  features  for 
observation :  it  consists  of  twelve  men,  eight  of  whom  are  collected 
from  the  country,  within  a  distance  of  twenty  or  thirty  miles  from 
the  capital  These  individuals  hold  the  plough,  wield  the  hammer 
or  the  hatchet,  or  carry  on  some  other  useful  and  respectable,  but 
laborious  occupation  for  six  days  in  the  week.  Their  muscular 
systems  are  in  constant  exercise,  and  their  brains  are  rarely  called 
on  for  any  great  exertion.  Counsel  address  long  speeches  to  them ; 
numerous  witnesses  are  examined,  and  the  cause  is  branched  out 
into  complicated  details  of  fact,  and  wire-worn  deductions  in  argu- 
ment. Without  being  allowed  to  breathe  fresh  air,  or  to  take 
exercise,  they  are  confined  to  their  seats  for  many  hours,  and  return 
a  verdict  by  which  they  dispose  of  thousands  of  pound&"  They  are 
in  truth  very  frequently  a  motley  group ;  so  opposite  in  opinions,  so 
different  in  knowledge,  and  so  distinct  in  professions,  that  they 
would  never  by  any  evolutions  of  chance  have  met  together  in  this 
world  before,  and  except  to  meet  upon  another  jury,  may  never 
meet  together  for  one  and  the  same  object  again*  The  amazing 
paradox  is  to  club  together  so  party-coloured  a  group,  and  to  ask  a 
verdict  from  men  who  have  not  the  same  previous  knowledge  of 
the  subject,  and  who  cannot  have  the  same  appreciation  of  the 
evidenca  To  dovetail  into  one  mass  the  grocer,  the  tailor,  shoe- 
maker, farmer,  and  clerk,  is  to  call  into  being  a  tribunal  in  whose 
name  indeed  a  verdict  is  given  forth,  but  which  in  reality  must  be 
nothing  more  than  the  opinion  of  the  most  active  or  the  most  self- 
willed  unit  of  the  mass.  It  cannot  indeed  be  otherwise,  however 
much  pains  the  judge  may  take  to  explain  the  evidence  for  them, 
and  however  industriously  he  may  employ  short  sentences  and 
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words  of  one  syllable.  The  joxy  are  supposed,  on  the  instant,  to 
perform  the  most  difficult  of  all  the  duties  of  the  judicial  office ;  on 
the  instant  they  are  supposed  capable  of  separating  good  evidence 
from  bad ;  giving  due  height  to  what  is  important,  and  rejecting 
the  immaterial ;  able  to  arrange,  analyze,  and  apply  the  result  of  the 
labouis  of  months  of  preparation.  Masses  of  written  evidence  are 
read  to  them  (as  in  the  Shandwick  Succession  case),  which  they 
are  not  themselves  allowed  to  read,  even  assuming  that  they  had 
the  capacity  to  do  so.  Let  us,  however,  admit  that  the  jurors 
themselves  are  more  the  objects  of  our  pity*  than  of  our  contempt 
or  ridicula  They  are  compelled  to  assume  an  office  for  the  dis- 
charge of  which  they  are  the  strongest  witnesses  of  their  own 
incapacity ;  and  all  of  them  dread  the  summons  that  calls  them  to 
a  wearisome  labour  and  a  lost  day.  Indeed  it  is  not  uncommon 
for  a  juror,  who  suspects  the  object  of  the  registered  letter  which  is 
the  citation  presented  to  him,  to  refuse  to  receive  it. 

But  it  is  needless  further  to  pour  water  upon  a  drowned  rat. 
The  institution  has  been  nibbled  away  in  bits,  like  the  law  of 
entail,  and  it  will  no  doubt  in  a  few  more  years  have  received  the 
finishing  stroke,  which  will  entirely  take  it  from  practical  life  and 
relegate  it  to  history. 

The  expedient  which  has  been  resorted  to,  to  supply  the  place  of 
jury  trial,  is  one  to  which  perfect  justice  has  not  yet  been  done. 
To  have  the  whole  of  the  evidence  taken  down  by  a  shorthand 
writer  secures,  as  nearly  as  possible,  a  perfect  report  of  what 
witnesses  have  said ;  and  one  judge  at  least  has  the  advantage  of 
having  seen  the  way  in  which  the  witnesses  comported  themselves. 
The  judges  of  a  Court  of  Beview  are  deprived  of  this  great  aid 
in  forming  an  estimate  of  the  value  of  evidence;  but  this  is  in 
some  measure  supplied  by  the  report  of  the  judge  who  saw  the 
witnesses,  and  whose  opinion  as  to  their  credibility  they  would  be 
slow  to  dispute. 

The  defects  of  the  system  are,  that  an  immense  quantity  of 
trash  is  recorded,  and  proofs  are  protracted  to  a  most  unreasonable 
extent.  All  that  is  material  or  immaterial  is  duly  recorded  by  the 
stenographer ;  and  a  bulky  volume  represents  his  labours,  carrying 
along  with  it,  of  course,  a  bulky  fee  to  him.  The  cause  of  this  is 
greaUy  due  to  the  want  of  preparation  on  the  part  of  the  counsel 
by  whom  these  proofs  are  conducted.  The  same  questions  are 
repeated  over  and  over  again ;  the  trial  is  protracted  from  day  to 
day,  because  the  counsel  have  to  read  up  their  precognitions  in 
presence  of  the  Court ;  and  until  a  page  of  precognition  has  been 
read  no  question  can  be  put,  and  the  time  of  the  Court — which  is 
the  time  of  the  public — is  absolutely  wasted.  Cross-examination, 
moreover,  seems  to  be  a  lost  art;  iLe  counsel  who  has  to  carry  it 
out,  instead  of  confining  himself  to  those  points  where  his  client 
was  hit,  thinks  it  necessary  to  go  through  the  whole  case  just  as 
if  there  had  been  no  examination-in-chie£    The  result  is  a  weari- 
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some  lepetition  of  the  same  statements ;  and  in  almost  eveij  case 
the  cross-examining  counsel  has  made  the  proof  more  damning 
against  his  own  client  than  when  he  b^an.  The  remedy  for  this 
is  in  the  hands  of  the  Comt  themselves,  by  simply  striking  off  the 
expense  of  two  days  out  of  the  foor  daring  which  the  proof  lasted. 

Mr.  Mackay's  ''Sketch/'  which  has  suggested  the  foregoing 
remarks,  is  one  of  the  best  introductory  discourses  to  lectures  upon 
Scots  Law  that  we  have  ever  read.  Nowhere  else  can  there  be 
found  within  a  limited  compass  so  much  interesting  information 
about  the  rise  and  progress  of  Scottish  Jurisprudence  and  the  l^al 
literature  which  it  has  called  forth.  If  we  differ  from  him  here 
and  there,  our  differences  are  not  material  For  example,  he  does 
not  do  justice  altogether  to  a  writer  who  has  been  unjustly  neglected. 
Bankton's  Institute  contains  a  vast  amount  of  interesting  informa- 
tion (especially  about  country  matters)  besides  law;  and  when 
one  in  the  pursuit  of  an  authority  fails  to  find  it  in  Stair  or  Erskiue, 
he  will  in  all  probability  find  it  in  the  Institute  of  Bankton.  The 
judges  who  preside  in  the  Small  Debt  Courts  ought  to  make  a  note 
of  the  fact  that  they  will  find  authority  in  Bankton  for  the  conclu- 
sion, that  a  father  is  not  liable  for  the  damage  caused  by  his 
youthful  son,  who  in  his  playful  negligence  has  broken  the 
windows  of  a  neighbour. 

In  his  rapid  sketch  of  the  formation  of  the  law  at  various  epochs 
Mr.  Mackay  has  also  done  less  than  justice  to  the  judges  of  the 
seventeenth  century, — ^from  1600  till  1700.  All  our  Equity  Law 
dates  from  that  century.  The  following  century  (1700  to  1800) 
was  occupied  almost  entirely  with  cases  on  the  Feudal  Law ;  and 
it  has  only  been  within  recent  years  that  Equity  Jurisprudence 
has  again  come  to  the  front  We  have  a  great  leeway  yet  to  make 
up  in  this  matter ;  but  we  have  now  almost  inexhaustible  sources 
of  supply  in  England  and  America,  and  in  the  yet  unexhausted 
fountain  of  the  Pandects. 
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There  are  times,  we  hope,  when  the  conviction  dawns  upon  our 
wisest  legal  reader  that  after  all  he  does  not  know  much  law. 
Tou  find  that  where  you  thought  you  stood  secure,  so  secure 
that  you  might  venture  to  lay  down  a  universal  rule  without  a 
qualm  of  doubt,  you  had  better  have  paused  before  laying  it  down, 
better  have  made  avizandum,  better  have  at  least  limited  your  rule 
by  a  qualification.  You  determine  then  that  you  will  never  say 
anythmg  even  so  elementary  as  that  the  assignee's  right  cannot 
ever  exceed  that  of  the  cedent  without  a  wise  hesitation  and  a 
careful  saving  clause.    Indeed  you  see  your  way  already,  perhaps, 
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to  a  pretty  strong  qualification  of  the  simple  proposition  we  have 
just  taken  for  our  illustration. 

In  your  less  cautious  days  we  think  you  would  have  seen  your 
way  pretty  clearly  to  saying  this  with  some  confidence,  that  the 
law  on  the  subject  of  a  child  taking  legitim  in  place  of  a  testa- 
mentary provision  made  for  him  by  the  father  was  this,  that  he 
had  parted  company  for  ever  by  that  action  with  his  father's  will, 
that  he  had  "forfeited"  his  testamentary  provision,  and  that  he 
could  not  at  any  future  time  plead  that  he  was  entitled  to  some- 
thing more  out  of  his  father's  estate  because  his  father  had  intended 
him  to  have  it  Pressed  for  a  reason  for  this  confident  opinion,  you 
would,  no  doubt,  strong  in  knowledge  of  legal  principle,  and  sure 
that  your  principle  was  sound  and  comprehensive,  have  said  (and 
not  without  much  authority  to  back  you)  that  for  a  son  to  do  this 
would  be  to  approbate  and  reprobate  the  same  deed — his  father's? 
will — and  that  the  law  abhorred  such  running  with  the  hare  and 
hunting  with  the  hounds,  and  would  not  permit  him  to  do  so. 
But  you  did  not  think  then  that  circumstances  would  yet  raise  an 
exception  to  this  doctrine  also  which  you  delivered  with  such  con- 
fidence, and  that  a  way  would  be  found  whereby  in  some  rare 
cases  a  man  might  take  all  his  legal  rights,  which  his  father  did 
not  intend  him  to  have,  in  addition  to  his  testamentary  provisions, 
and  yet  ''  ask  for  more "  because  his  father  had  intended  it,  and 
that  without  being  held  to  sin  against  the  doctrine  of  approbate 
and  reprobate. 

The  circumstances  in  which  it  has  been  held  that  this  may  be 
done  are  worthy  to  be  attentively  considered. 

Once  more  a  case  regarding  the  consequences  of  the  taking  of 
legitim  instead  of  testamentary  provisions  by  a  child  of  a  person 
who  has  died  leaving  a  universal  settlement  has  been  sent  to  the 
whole  Court,  and  with  the  result  of  creating  a  serious  division  of 
opinion.  We  refer  to  the  case  of  Macfarlane's  TrvMees  (20th  July 
1882),  before  explaining  the  circumstances  of  which  it  may  be  well 
to  say  a  word  or  two  upon  the  general  rules,  which  prior  to  that 
case  were  well  settled,  and  which  were  assumed  to  be  so  in  the 
discussion  of  it.  One  of  them  was  that  where  a  father  had  made  a 
general  disposition  of  his  estate — that  is,  where,  though  knowing 
that  some  of  what  he  would  leave  behind  he  had  no  power  to  dis- 
pose of  by  will,  he  had  yet  disposed  of  it,  leaving  his  children  to 
dispute  his  will  in  so  far  if  they  chose — there  was  an  implied  con- 
dition that  provisions  for  behoof  of  the  children  were  made  in  con- 
sideration of  their  not  disturbing  the  scheme  of  the  settlement  by 
taking  their  legal  rights.  The  child,  therefore,  who  took  his  legal 
rights  refused  to  fulfil  the  condition,  and  therefore  had  to  give  up 
the  provision  to  the  acceptance  of  which  it  was  adjected.  The 
principle  on  which  this  was  held  to  be  the  law  is  doubtless  that  of 
approbate  and  reprobate,  but  what  is  of  even  more  importance  is 
the  reason  for  which  the  rule  existed,  the  equity  which  underlay 

VOL.  XXVI.  NO.  CCCIX. — SEPTEBfBER  1882.  2  M 


^8i  TWO  BBCBNT  CASES  ON  LEGITIM. 

it.  ->^  i^gid  attention  to  that  equity  explains  and  justifies,  as  it 
seems  to  us,  the  decision  on  which  we  propose  to  comment.  Now 
that  equitable  consideration  was  this,  that  the  taking  by  one  bene- 
ficiary of  two  shares  of  an  estate  which  the  testator  had  distributed 
on  the  footing  that  he  would  only  take  one,  was  a  clear  injury  to 
the  other  persons  to  whom  gifts  had  been  made.  The  rule,  there- 
fore, was  one  for  their  benefit,  and  one  which  their  interest  gave 
them  a  title  to  plead.  They  could  say,  "  He  shall  not  take  the  two 
parts  he  asks,  at  least  he  shall  not  do  so  till  we  have  been  fully 
paid  the  part  to  which  we  are  entitled."  For  their  interest  then, 
and  not  that  it  might  act  as  a  sort  of  penalty  to  be  suffered  by  the 
disturber  of  the  settlement,  the  rule  existed. 

The  other  rule  to  which  we  have  referred  fitly  follows  that  to 
which  we  have  just  alluded.  It  was  simply  this,  that  the  testa- 
mentary provision  which  the  child  taking  legitim  could  not  take 
up  was  to  be  handed  over  to  the  persons  really  injured  by  the 
election  the  child  had  made.  That  seems  to  us  the  shortest  state- 
ment that  can  be  given  of  the  result  of  the  important  case  of  Fisher 
V.  Dixon  (2  D.  1121,  and  2  Bell's  Appeals,  63). 

In  that  case  a  most  important  question  as  to  the  nature  of 
legitim  was  discussed  and  set  at  rest.  It  was  settled  there  that 
whenever  the  death  of  the  father  occurs  each  child  has  a  vested 
right  to  a  certain  part,  proportionate  to  the  number  of  children 
there  are,  of  the  third,  or  it  may  be,  the  half  of  the  father's  move- 
ables, which  constitutes  legitim ;  and  that  this  right  differs  not  only 
from  the  right  to  legitim  which  the  child  all  along  had  if  he  sur- 
vived his  father,  and  the  father  left  any  free  moveable  estate,  in 
the  absence  of  the  conditions  which  before  qualified  it,  but  in  the 
fact  that  it  was  not  capable  of  being  altered  in  amount  by  anything 
another  child  might  do.  If  the  father  in  his  life  settled  with  a 
child,  and  the  child  gave  up  his  claim  for  legitim,  the  other  chil- 
dren were  benefited  thereby,  because  the  number  of  persons  among 
whom  division  fell  to  be  made  was  smaller  by  one.  Some  of  the 
judges  of  the  Court  of  Session  failed  to  see  why,  if  this  was  the 
result  of  the  satisfaction  of  one  claimant  during  the  father's  life, 
the  result  should  not  be  the  same  if  the  person  into  whose  hands 
the  father's  estate  had  come  settled  with  a  child  after  the  father's 
death.  "  This  child  was  satisfied  with  the  testamentary  provision 
made  for  it,"  they  said ;  "  so  much  the  better  in  this  case  also  for 
the  others."  The  House  of  Lords,  however,  concurred  with  the 
majority  of  the  Court  of  Session  in  holding  that  the  father's  general 
disponee  ought  to  get  the  benefit  of  the  arrangement  he  had  made 
with  the  child.  He  was  debtor  to  the  child  either  in  the  one  sum 
or  the  other,  either  in  testamentary  provision  or  in  legitim ;  and  if 
he  settled  with  his  creditor,  he  got  a  release  for  himself  and  not  for 
any  other.  This  judgment  implied  both  that  the  child  is  entitled 
on  his  father's  death  to  a  fixed  share  of  legitim,  which  is  subject  to 
no  condition  except  the  existence  of  the  moveables  left  by  the 
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father,  though  it  may  be  some  time  before  the  existence  and 
amount  of  such  moveables  is  ascertained,  and  it  implied  also  that 
the  legitim  fund  of  a  person  who  dies  leaving  children  is  not  so 
absolutely  cut  oflf  from  the  rest  of  the  estate  that  nobody  can  take 
it  but  the  children.  If  a  child,  then,  is  satisfied  apart  from  it,  and 
the  father  did  not  mean  him  to  take  both  legitim  and  the  provision 
which  satisfies  him  apart  from  it,  the  father's  disponee,  out  of 
whose  pocket  that  provision  came,  may  console  himself  by  pocket- 
ing the  legitim  which  the  child  has  elected  to  give  up  his  indefen- 
sible claim  upon.  The  other  children  had  no  claim  to  it.  They 
were  not  concerned  in  the  transaction  between  their  brother  and 
their  brother's  debtor.  In  like  manner  if  the  child  took  his  legitim 
and  laid  his  rights  under  the  will  aside,  the  person  to  take  up 
these  rights  was  the  debtor  who  had  to  pay  the  legitim,  the  father's 
general  disponee,  not  the  other  children. 

After  the  date  when  this  point  was  settled  there  grew  up  in  our 
law  the  name  and  doctrine  of  Equitable  Compensation.  The  per- 
sons claiming  through  the  settlement,  and  whose  rights  under  the 
settlement  were  diminished  by  the  taking  of  legitim  by  any  of  the 
children,  were  said  to  be  equitably  compensated  by  appropriating 
the  testamentary  provision  which  the  child  who  took  legitim  had 
thereby  rejected.  These  persons  were  in  most  cases,  of  course,  the 
father's  other  children  who  were  willing  to  abide  by  his  settlement. 
But  supposing  the  testamentary  provision  which  they  thus  took 
up  did  compensate  them ;  supposing  they  each  and  all  received,  by 
applying  it  to  make  up  for  the  sum  carried  off  from  them  in  legitim, 
the  full  amount  which  the  testator  meant  them  to  have,  what  then  ? 
What  of  the  surplus  ?  Could  they  take  it,  and  so  be  more  than 
compensated?  That  seemed  a  difficult  conclusion,  if  equitable 
compensation  was  the  right  name  for  the  process  by  which  they 
had  absorbed  the  testamentary  provision  of  the  child  who  had  cut 
himself  off  from  the  operation  of  the  wilL  But  had  he  cut  himself 
off  from  the  operation  of  the  will  so  completely  ?  Was  this  a  bad 
bargain  for  him  by  which  he  forfeited  for  ever  any  gift  under  the 
will,  and  was  bound  ever  after  to  content  himself  with  his 
legitim?  Was  it  too  late  for  him,  who  had  cast  his  father's 
intention  to  the  winds,  to  plead  that  intention  still,  and  to  say 
that  he  had  now  discovered  that  he  had  been  foolish  in  his 
choice  and  would  be  fain  to  take  what  still  remained  of  what  he  had 
declined  to  take  before  ?  Even  if  it  was  too  late  for  him  to  do  so, 
there  would  seem  no  reason  for  giving  what  had  been  meant  for  a 
provision  for  him  to  persons  who  had  already  received  all  that  the 
testator  intended  to  give  them.  There  was  as  little  ground  surely 
for  them  to  plead  the  testator's  intention  to  that  effect  as  there 
could  be  for  him  to  plead  it  still  on  his  part.  If  neither  they  nor 
he  could  take  this  surplus,  to  whom  could  it  go  ? 

These  questions,  which  seem  to  be  inseparable  from  the  doctrine 
of  equitable  compensation,  do  not  seem  to  have  arisen  for  decision 
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until  the  occurreDce  of  the  recent  case  of  Mac/arlane's  TrvjsUes. 
The  reason,  we  think,  for  this  was  twofold.  First,  there  was  the 
obvious  reason  that  the  surplus  the  existence  of  which  gives  use  to 
the  question  is  not  of  very  common  occurrence.  The  child  who 
takes  legitim  usually  makes  a  careful  and  sound  calculation  of  the 
advantage  of  the  course  he  is  taking.  The  second  reason,  we  think, 
is  that  the  profession  has  usually  looked  on  the  election  he  makes 
as  a  final  one,  and  many  a  man  has  doubtless  been  advised  after 
he  has  spent  his  legitim  that  he  can  by  no  possibility  have  any 
claim  under  his  father's  general  settlement  containing  provisions  in 
his  favour.  But  in  the  case  of  Macfarlane's  Trustees  these  questions 
did  arise,  and  in  these  circumstances.  A  Mr.  Macfarlane  died, 
leaving  a  widow  and  two  children — a  son,  George  Macfarlane;  a 
daughter,  Mrs.  Oliver — and  leaving  also  what  appears,  and  indeed 
was,  one  of  the  simplest  settlements  of  his  means  and  estate  that 
could  well  be  made.  He  left  his  widow  a  certain  annuity,  he  left 
a  few  legacies,  and  he  directed  the  whole  residue  of  his  estate  to 
be  divided  into  two  parts,  of  one  of  which  his  son  should  have  the 
liferent  only  and  his  children  the  fee,  while  of  the  other  the 
daughter,  who.  was  meurried  and  had  children,  was  to  have  in  like 
manner  a  liferent  only,  excluding  her  husband's /i£«  rnarUi,  and  her 
children  the  fee.  Failing  the  son  and  his  children,  the  liferent  and  fee 
provided  to  them  respectively  was  to  go  to  the  daughter  and  her  issue, 
and  in  like  manner  the  daughter's  portion,  if  she  and  her  issue  failed, 
was  to  go  to  the  son  and  his  issue.  The  provisions  to  the  children 
of  the  son  and  daughter  were  to  vest  after  the  death  of  the  parents 
and  after  they  reached  majority.  By  this  universal  disposition  the 
father  affected  to  dispose  of  his  children's  legitim,  being  of  course 
unable  to  do  so  except  indirectly  through  the  implied  condition 
that  a  child  could  not  carry  off  both  his  legal  provision,  thus  in  so 
far  reducing  the  will,  and  at  the  same  time,  and  founding  upon  the 
will,  the  liferent  given  him  by  the  testament.  In  these  circum- 
stances the  son,  looking  upon  the  liferent  of  half  the  estate  as 
a  better  provision  for  him  than  legitim,  abode  by  the  will;  the 
daughter,  preferring  after  some  deliberation  ready  cash  with  all  its 
risks,  and  particularly  with  the  risk  that  it  would  come  into  the  hands 
of  her  husband  and  his  creditors  as  well  as  into  hers,  took  her  legitim. 
She  became  what  English  lawyers  oddly  but  expressively  call  a  "  re- 
fractory donee."  This  election  of  hers,  according  to  an  earlier  case  of 
Fisher  v.  Dixon  than  that  between  the  same  parties  to  which  we 
have  before  referred,  was  an  election  purely  for  herself,  and  did  not 
import  an  election  for  her  children,  the  fiars  of  the  fund  from  which 
her  liferent  was  to  come.  Her  provision  under  the  will  therefore, 
and  it  alone,  went  according  to  the  decision  in  the  second  case  of 
Fisher  v.  Dicon,  to  her  Other's  disponees,  that  is,  to  the  trustees  for 
the  general  purposes  of  the  settlement.  Now  as  the  estate  was 
diminished  by  her  withdrawal  of  her  legal  share  of  it,  the  two  life- 
rents and  the  fees  into  which  the  remainder  was  divided  under  the 


TWO  RECENT  CASES  ON  LEGITIM.  485 

provisions  of  the  will  suffered  a  corresponding  diminution,  and  the 
trustees  accordingly  applied,  as  they  were  bound  to  do,  the  life- 
rent which  Mrs.  Oliver  had  given  up  to  reimburse  her  brother 
and  his  children  as  well  as  her  own  children  for  the  injury 
done  to  their  respective  rights  of  liferent  and  fee.  Now,  had 
Mrs.  Oliver  died  in  a  year  or  two  after  making  her  election, 
before  the  income  derived  from  her  liferent  had  amounted  to  the 
value  of  the  legitim  she  carried  off,  she  would  have  been  said  to 
have  "forfeited"  her  testamentary  provision,  and  also  to  have 
injured  the  other  liferenter  and  his  children.  Her  own  liferent 
would,  according  to  a  clause  in  the  will,  have  been  spent  in  educat- 
ing and  maintaining  the  children  (if  still  under  ^e),  who  were 
presumptively  the  fiars  of  it.  But  in  the  circumstances  which 
really  occurred  the  question  raised  was  whether  "forfeiture"  is 
the  correct  word  to  describe  the  process  by  which  she  had  to  give  up 
her  liferent  to  the  purposes  of  the  settlement.  Mrs.  Oliver  lived 
long  enough  to  see  that  she  had  made  a  very  bad  bargain.  She 
had  the  vexation  of  finding,  long  after  she  had  spent  her  legitim, 
that  she  would  have  got  more  money  by  being  content  with  her 
liferent;  for  the  liferent  she  had  once  despised  proved  to  be 
sufBcient  to  replace  in  the  hands  of  those  who  had  been  content  to 
abide  by  the  will  all  that  they  had  lost  by  her  taking  legitim, 
while  every  year  she  lived  would  prove  more  conclusively  the 
inferiority  of  what  she  had  taken  to  what  she  had  rejected.  It 
was  in  these  circumstances  that  the  true  nature  of  "equitable 
compensation^'  came  to  be  determined.  Mrs.  Oliver  maintained 
that  by  what  she  had  done  she  had  not  cut  herself  off  from  the 
will  for  ever,  and  (not  without  apparent  hardihood)  she  appealed 
to  her  father's  intention  as  showing  that  he,  more  wise  than  his 
daughter,  had  meant  something  better  than  mere  legitim  to  go  to 
her;  and  she  maintained  that  though  she  had  now  eaten  her  cake 
she  had  at  least  paid  for  it  to  those  from  whom  she  had  exacted  it, 
and  was  now  entitled  to  the  good  things  of  the  feast  which  still 
remained,  and  which  she  meant  to  share  as  perhaps  a  sadder,  but 
still  as  an  invited  and  quite  appreciative  guest  Everybody  else, 
however,  who  was  interested  In  the  banquet  made  common  cause 
in  shutting  the  door  in  her  face.  She  had  done  her  best  to  spoil  it 
they  said,  and  should  she  now,  when  she  had  openly  declared  her 
refusal  of  the  invitation  addressed  to  her,  and  had  carried  off  a  part 
of  the  viands  for  solitary  consumption,  leaving  them  in  imminent 
risk  of  finding  their  "provisions"  smaller  than  their  appetites, 
coma  back  to  partake  of  the  feast  ?  Not  so.  It  was  immaterial 
that  now  at  lei^t  they  had  been  put  in  possession  of  all  they  had 
lost.  Their  compensation  for  the  risk  they  had  run  by  Mis. 
Olivei^s  speculations  was  still  to  come.  She  had  reprobated  the 
will,  and  it  was  too  late,  as  well  as  unfair,  to  approbate  it  now. 
A  majority  of  the  whole  Court,  affirming  the  decision  of  the  late 
Lord  Currieliill,  have  held  that  Mrs.  Oliver  was  now  entitled  to 
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come  back  to  the  position  she  had  left,  and  to  take  the  benefit  of  her 
late-won  wisdom,  or  perhaps  we  should  say  of  the  shrewdness  by 
which  she  has  secured,  against  her  father's  will,  a  part  of  his  estate 
at  his  death  in  hard  cash  at  her  own  disposal,  and  a  part  of  it,  a/xord- 
ing  to  his  will,  in  the  shape  of  an  alimentary  liferent  This  decision 
is  based  upon  two  principles — the^rs^,  that  the  "refractory"  Mrs. 
Oliver  gave  up  her  liferent  as  "  compensation"  only  in  a  literal  sense, 
and  not  as  surrogatum  for  the  l^tim  she  carried  off;  and  the  second, 
that  the  intention  of  the  testator  would  be  best  carried  out  by  giving 
the  child  who  made  reparation  for  the  despite  she  had  done  to  that 
intention  as  nearly  as  possible  what  had  been  originally  meant  for 
her.  The  minority  of  the  judges  regarded  the  case  as  one  forming 
a  good  example  of  the  doctrine  of  approbate  and  reprobate,  and 
were  divided  as  to  whether  the  surplus  liferent  which  they  held 
the  daughter  was  to  have  forfeited  was  intestate  succession  or  fell 
under  the  residuary  clause,  and  ought  therefore  to  be  divided 
among  those  favoured  by  it  other  than  Mrs.  Oliver.  The  latter  of 
these  views  was  exposed  to  the  difficulty  that  it  would  give  more 
to  the  "  disappointed  legatees,"  as  they  would  be  called  in  England, 
than  the  testator  meant  for  them,  and  thus  impart  to  their  dis- 
appointment a  very  agreeable  quality.  The  former  view,  though 
perhaps  the  sounder  of  the  two,  was  exposed  to  almost  as  great  a 
diflBculty — that  of  holding  that  there  was  a  partial  intestacy  where 
there  was  a  settlement  purporting  to  be  universal,  and  containing 
a  residuary  clause. 

There  are  one  or  two  practical  considerations  which  we  think 
arise  as  the  result  of  the  decision  to  which  we  have  now  referred. 
In  the  first  place,  the  importance  in  a  settlement  of  a  general 
character  of  a  clause  which  shall  either  declare  the  provisions  of 
the  settlement  to  be  in  full  of  the  legal  rights  of  a  widow  or 
children  is  strongly  exemplified.  A  testator  who  intends  his  testa- 
mentary gift  to  be  in  full  of  legal  rights  should  say  so  expressly 
and  not  trust  to  any  implied  condition  that  a  child  taking  legitini 
shall  altogether  abandon  all  claims  under  the  settlement,  or  to 
what  was  before  looked  upon  as  the  impossibility  of  a  child 
repudiating  the  will  to  the  extent  of  taking  his  legal  rights  and 
then  at  some  later  day  founding  on  it  for  the  purpose  of  taking 
testamentary  benefit.  The  same  thing  may  be  done  also,  of  course, 
by  means  of  a  direct  clause  of  forfeiture ;  and  it  will  be  observed 
that  Lord  McLaren,  in  the  singularly  interesting  and  lucid  opinion 
in  which  he  expresses  the  view  of  the  majority  of  the  Court,  points 
out  that  the  principle  of  forfeiture  is  different  in  its  nature  from 
the  principle  of  equitable  compensation,  and  may  in  some  circum- 
stances produce  different  results. 

In  the  next  place,  it  appears  to  us  that  difficulties  will  yet  arise 
as  to  the  application  of  the  doctrine  of  equitable  compensation  as 
fixed  and  defined  by  this  decision.  The  Court  have  previously 
held  a  child  not  entitled  to  defer  making  his  election,  but  bound, 
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on  the  contrary,  to  make  it  within  a  reasonable  time  after"  the 
death  of  the  father.  It  may  be  taken  as  certain  that  the  Court 
would  not  allow  a  trust  to  be  kept  up  for  the  purpose  of  enabling 
one  of  the  children  entitled  to  legitim  to  interrupt  the  division 
of  the  funds  among  those  who  remained  content  with  the  settle- 
ment Suppose,  then,  one  child  to  take  his  legitim  while  the  value 
of  some  provision  of  the  settlement  which  he  regrets  remains  con- 
tingent, and  that  this  provision  is  accordingly  handed  over  to  the 
others  and  the  estate  divided.  If  this  rejected  provision  afterwards 
turn  out  more  valuable  than  the  legitim,  can  the  child  who  has 
chosen  badly  replace  the  legitim  and  demand  the  surplus  over  its 
amount  of  the  provision  ?  According  to  the  logic  of  this  decision, 
it  would  seem  that  he  can,  but  the  working  out  of  the  process 
might  be  hopelessly  involved.  There  was  certainly  a  simplicity 
about  the  view  which  we  believe  to  have  been  taken  in  practice, 
that  the  provision  once  rejected  was  for  ever  forfeited  and  passed 
as  surrogatum  to  those  whose  interests  under  the  settlement  were 
affected,  which  the  new.  view  does  not  possess,  albeit  it  has  the 
merit  of  being  a  logical  way  of  carrying  out  the  object,  and  the  whole 
object,  of  the  doctrine  of  equitable  compensation, — that  of  making 
up  to  the  injured  legatee  what  he  lost  by  the  election  made  to  his 
prejudice.    It  is  indeed  hard  to  see  why  he  should  ever  have  more. 

In  the  last  place,  this  case  seems  to  establish  a  good  doctrine  for 
prodigal  sons.  Take  your  legitim,  0  prodigal !  we  would  say  to  such, 
and  reject  the  liferent,  fettered  by  many  a  harsh  condition,  which  is 
offered  to  you  instead  of  it.  You  will  have  ready  money  now,  if 
you  do  so ;  and  you  need  not  look  with  anxious  eye  upon  the  two 
good  things  offered  to  you  as  if,  if  you  take  the  tempting  one,  th& 
solid  value  of  the  other  is  for  ever  gone.  Your  faith  in  your  future 
— the  chief  inheritance  of  prodigals,  after  all — will  tell  you  that  you 
will  some  day  by  a  lucky  hit  restore  to  the  other  beneficiaries  you 
are  about  for  a  time  to  injure  the  legitim  you  are  to  carry  off;  and 
if  you  have  only  a  little  cash  just  now,  you  may  do  that  any  day. 
At  the  worst  of  it,  if  you  live  long  enough — and  of  course  you  will 
live  long  enough — ^your  liferent  will  make  up  to  them  in  time,  and 
then  you  will  have  that  safe  provision  for  your  old  age  restored  to 
you,  and  no  doctrine  of  approbate  and  reprobate  will  stand  in  your 
way.  Therefore  put  money  in  thy  purse.  That  "  intention  of  the 
testator  "  of  which  Courts  are  so  fond  that  they  will  not  let  you  defeat 
it,  though  you  may  evade  it  for  a  time,  will  come  to  your  aid  at  last. 

But  the  question  will  recur  to  us,  do  what  we  may.  Is  this  pre- 
cious thing,  the  testator's  intention,  not  a  little  in  danger  from  a 
decision  which  seems  to  imply  that  it  may  to  some  extent  be  safely 
set  at  nought  ? 

In  the  case  of  Monteith  (decided  by  the  Second  Division  on  28th 
June,  19  S.  L.  E.  740)  we  have  another  important  decision  on  the 
subject  of  legitim,  and  one  which,  from  the  nature  of  the  question 
which  arose  in  it,  is  more  likely  to  be  a  valuable  guide  for  the 
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fatnie  than  the  case  of  Jfoifarlane,  but  on  which  we  have  left  oor- 
selves  little  room  to  comment 

A  father  died  leavii^  several  daughters,  all  of  whom  had  been 
married  in  his  lifetime,  and  one  son.    He  bequeathed  to  his  son  a  life- 
rent of  £5000  with  the  fee  to  his  children,  and  he  gave  the  whole 
residue  of  his  estate  to  trustees,  with  instructions  to  convey  it  to  the 
marriage-contract  trustees  of  his  daughters,  to  be  applied  by  them  in 
the  same  manner  as  certain  handsome  marriage  portions  he  had 
previously  given  them.    As  the  moveable  estate  alone  amounted 
to  over  £80,000,  it  was  plainly  the  son's  interest  to  claim  l^tim, 
and  the  importance  of  the  case  lay  in  the  manner  in  which  the 
Court  held  that  the  legitim  fund  ought  to  be  ascertained.    The  son, 
though  the  only  child  claiming  l^tim,  claimed  that  according  to 
the  doctrine  of  coUcUto  honorum  inter  liberos  the  amount  of  the 
daughters'  marriage  portions  ought  to  be  added  to  the  legitim  fund. 
It  was  the  presumption,  he  said,  that  a  father  meant  equality  to 
prevail,  and  equality  would  be  the  result  if  the  legitim  hmd  were 
restored  to  its  proper  dimensions,  and  he*  received  the  fifth  of  it, 
which  vested  in  him  at  his  father^s  death.    To  the  answer  made 
by  his  sisters  that  eollatio  inter  liberos  only  applies  between  several 
children  claiming  legitim  while  they  took  under  the  will,  he 
replied  that  they  were  really  claiming  legitim  because  they  took 
through  their  marriage-contract  trustees  what  was  really  ipsxt  of 
the  l^tim  fund.    His  case  on  this  point,  as  put  by  the  Lord 
Ordinary,  who  adopted  the  argument  maintained  for  him,  was  this. 
According  to  the  case  of  Fisher  v.  Dixon,  each  of  the  children  had 
a  vested  right  in  a  fixed  share  of  legitim  at  the  father's  death,  and 
if  the  daughters  had  claimed  legitim,  they  would  have  had   to 
impute  their  marriage  provisions  to  the  fund,  unless  they  could 
show  that  they  were  intended  to  have  both.     It  was  therefore  fair 
that  they  should  be  imputed  in  reckoning  the  amount  of  the  fund 
from  which  the  son  should  take  l^tim,  since  the  daughters  were 
really  taking  legitim  through  their  father's  trusts.      This  view 
was  adopted  by  LiDrd  Craighill  in  the  Inner  House,  but  was  rejected 
by  the  majority  of  the  Court,  who  proceeded  upon  the  simple 
ground  that  eollatio  inter  liberos  did  not  apply  to  a  case  where 
only  one  child  claims  legitim,  and  that  no  ingenious  reasoning  to 
the  effect  that  they  were  obtaining  the  benefit  of  their  legitim  by 
the  receipt  of  the  marriage  and  testamentary  provisions  ought  to 
prevail.     Lord  Craighill  thought  to  say  that  the  daughters  were  not 
claiming  legitim  was  really  &  petitio  prindpii,  because  the  trustees 
were  in  the  position  of  their  assignees,  a  view  wliich  seems  fully 
met  by  the  valuable  expressions  of  opinion  from  the  majority  of 
the  Court  to  the  effect  that  the  position  of  the  general  disponee  who 
has  satisfied  the  claim  of  a  child  for  legitim  by  the  proflfer  of  the 
testamentary  provision,  is  not  really  that  of  an  assignee  to  his  claim, 
but  of  a  debtor  whose  debt  is  extinguished,  an  opinion  easily 
established,  as  it  seems  to  us,  from  the  opinions  in  Fisher  v.  Dixon. 
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DENTISTS. 

Ant  man  may  have  and  many  a  man  does  have  the  toothache,  but 
the  tingling  of  the  little  white  thread  of  a  nerve  seldom  causes  good 
to  accrue  to  the  human  race  in  general.  I,  however,  being  charitably 
disposed,  and  bred  to  the  law — "which  is  one  of  the  first  and 
noblest  of  human  sciences,  a  science  which  does  more  to  quicken 
and  invigorate  the  understanding  than  all  other  kinds  of  learning 
put  together  " — I,  being  such  an  one,  when  I  had  a  toothache,  read 
up  things  dental  in  the  light  of  things  legal,  and  revolved  them  in 
the  laboratory  of  my  brain,  and  the  result  of  my  labours  I  give  to 
the  world  free  of  charge  for  the  benefit  of  those  who  in  the  future 
may  suffer  the  like  pains  and  penalties. 

The  only  recipes  for  toothache  I  remember  to  have  met  with  in 
the  law-books  are  the  old,  old  ones  given  by  Marcellus  three 
hundred  and  eighty  years  before  our  era ;  they  are,  "  Say  argidam, 
margidam,  sturgidam,  or  spit  in  a  frog's  mouth  and  request  him  to 
make  off  with  the  complaint"  (Glenn's  Laws  affecting  Medical 
Men,  p.  5).    Neither  i-ecipe  ever  did  me  any  good. 

I  knew  well  the  maxim.  Qui  sentit  eorriTnodum  serUire  debet  et  onus 
{Anglice,  He  who  has  had  the  dance  must  pay  the  piper),  still, 
although  I  had  enjoyed  the  advantage  of  this  bone  for  many  a  long 
year,  I  was  unwilling  now  to  bear  the  burden  of  its  aches  and 
resolved  to  be  quit  of  it  Had  I  lived  in  the  days  of  Henry  of 
six  wives  I  would  have  gone  to  one  of  the  little  shops  where 
was  exhibited  the  bandaged  pole  as  a  symbol  or  sign  "  that  all 
the  king's  liege  people  there  passing  by  might  know  at  all  times 
whither  to  resort  in  time  of  necessity  "  (32  Hy.  VIII.  ch.  42,  sec.  3), 
and  there  in  the  person  of  a  man  "  occupying  and  exercising  the  feat 
or  craft  of  barbery  and  shaving"  I  would  have  found  my  drawer  of 
teeth.  If  my  tooth  had  ached  between  the  tenth  and  eleventh  cen- 
turies, I  would  have  visited  a  monk  or  priest,  and  having  confessed 
my  pains,  would  have  received  physical  comfort  by  a  spirited  jerk 
being  given  to  the  erring  member.  A  decree  of  the  Council  of 
Tours  forbade  the  clergy  undertaking  any  bloody  operation,  and 
therenpon  their  surgical  practice  fell  into  the  hands  ot  blacksmiths 
and  barbers. 

The  latter  soon  became  the  more  important  class,  and  in  the 
year  1461  the  freemen  of  the  mystery  or  faculty  of  surgery  were 
incorporated  by  letters-patent  of  Edward  IV.  In  time,  however, 
others  arose  who  practised  pure  surgery,  and  in  1540  these  two 
bodies,  by  Act  of  Parliament,  were  united  under  the  name  of  "  The 
Masters  or  Governors  of  the  Mystery  and  Commonalty  of  the 
Barbers  and  Surgeons  of  London  "  (32  Hy.  VIII.  ch.  42).  Section  3 
of  this  Act,  on  account  of  the  fear  of  contagion,  forbade  any  one  in 
the  city  of  London,  using  barbery  or  shaving,  to  occupy  any  surgery, 
letting  of  bloods  or  any  otber  thing  belonging  to  surgery,  drawing 
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of  teeth  only  excepted;  and  on  the  other  hand,  no  one  using  the 
mysteiy  or  craft  of  sargeiy  was  allowed  to  occupy  or  use  the  feat 
or  craft  of  barbery  or  shaving. 

In  the  Anglo-Saxon  world  things  have  changed  now,  and  although 
a  sign  is  s,  prima  facie  evidence  of  the  profession  and  character  of 
the  sign-owner  {Sulton  v.  Tracy,  1  Mich.  243),  still  something  more 
is  now  required  of  dental  surgeons,  and  in  nearly  every  civilized 
land  candidates  for  this  profession  must  pass  an  examination  on 
subjects  appertaining  to  their  craft. 

Some  feel  a  little  nervous  when  they  reach  the  dentist's ;  to  such 
I  would  commend  the  legal  maxim  (although  perhaps  it  was  not 
intended  to  apply  to  exactly  such  cases),  CuUibet  in  sua  arte  perito 
est  credendum  (Trust  or  credence  should  be  given  to  one  skilled  in 
his  peculiar  profession). 

Dentists  are  subject  to  the  same  rules  as  to  negligence  as  are 
physicians  or  surgeons  {SimoTids  v.  Henry,  39  Me.  153),  and  if  by 
culpable  want  of  attention  and  care,  or  by  the  absence  of  a  com- 
petent degree  of  skill  and  knowledge,  a  D.D.S.  causes  injury  to  a 
patient,  he  is  liable  to  a  civil  action  for  damages,  unless  indeed 
such  injury  be  the  immediate  result  of  intervening  negligence  ou 
the  part  of  the  patient  himself,  or  unless  such  patient  has  by  his 
own  carelessness  directly  conduced  to  the  injury  (Glenn,  p.  251 ; 
Add.  on  Torts).  The  law  is  ever  reasonable ;  so  it  only  requires 
of  a  dentist  a  reasonable  degree  of  care  and  skill  in  his  professional 
operations,  and  will  not  hold  him  answerable  for  injuries  arising 
from  his  want  of  the  highest  attainments  in  his  profession.  The 
rule  is  that  the  least  amount  of  skill  with  which  a  fair  proportion 
of  the  practitioners  of  a  given  locality  are  endowed,  is  the  criterion 
by  which  to  judge  of  the  professional  man's  ability  or  skill 
(M'Clelland's  Civil  Malpractice,  p.  19).  As  far  as  the  liability  is 
concerned  no  distinction  is  made  between  those  who  are  regular 
practitioners  and  those  who  are  not  so ;  the  latter  are  equally  iSund 
with  the  former  to  have  and  to  employ  competent  skill  and 
attention. 

A  patient  must  exercise  ordinary  care  and  prudence  (JEakin  v. 
Brown,  1  K  D.  Smith,  36) ;  so  that  if  one  tells  the  dentist  to  pull 
out  the  tooth,  but  does  not  say  which  one  is  to  go  and  the  wrong 
one  is  taken  out,  the  sufferer  has  no  legal  ground  of  complaint, 
unless  indeed  it  is  quite  apparent  which  is  the  offending  member. 
A  patient  may  be  a  little  careless  and  negligent,  still  if  the  doctor 
or  dentist  has  been  so  very  neglectful  of  his  duty  that  no  ordinary 
care  on  the  part  of  the  patient  would  have  prevented  the  mistake 
or  injury  complained  of,  the  patient  will  recover,  i.e,  recover  damages 
for  the  injury  received  {Clark  v.  Kerwin,  4  E.  D.  Smith,  21 ;  Parker 
v.  Adams,  12  Mete.  417). 

The  fact  that  one  has  taken  chloroform  will  not  affect  his  rights 
or  remedies  against  the  tooth- puller  for  any  mistake  or  n^li- 
gence;  for  the  maxim   VigUarUOus,  non  somnientHms  jura  sub- 
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veniunt  has  no  reference  to  people  put  to  sleep  by  ansBsthetics. 
The  fact  that  a  dentist  extracts  teeth  for  love  and  not  for  money  does 
not  relieve  him  of  his  liability  for  failure  to  perform  his  work 
properly  (Street  v.  Blackburn,  1  H.  Bl.  159 ;  Wilson  v.  Brett,  11  M. 
&  W.  113) ;  and  if  I  am  verdant  enough  to  allow  a  green  apprentice 
to  practise  on  my  jaws,  I  can  still  recover  from  the  dentist  for 
any  injuries  (Henke  v.  Hooper,  7  C.  &  P.  81).  It  is  a  good  answer 
to  an  action  brought  by  a  dentist  to  recover  payment  for  his  work 
and  labour  that  the  patient  has  been  injured  instead  of  benefited 
by  the  plaintiff's  treatment,  either  because  of  his  want  of  skill  or 
of  his  negligence.  So,  where  Mr.  Gilpin  went  to  Mr.  Wainwright 
to  have  a  tooth  extracted,  and  Wainwright  gave  him  chloroform, 
and  then  pulled  out  the  wrong  tooth,  and  Gilpin  declined  to  pay 
for  the  performance,  aUeging  a  want  of  consideration,  the  dentist 
sued  for  his  account,  but  the  Court  gave  judgment  against  him 
(Glenn,  p.  209).  If  the  dentist's  bill  has  been  increased  owing  to 
his  own  mistake  or  wrongdoing — as  where  being  employed  to  pull 
out  one  tooth  and  insert  a  false  one,  he  pulled  out  two  and  so  has 
to  put  in  two — he  cannot  recover  for  this  additional  amount  of  work. 
Lord  Kenyon  well  put  this  when  he  said,  "  If  a  man  is  sent  for  to 
extract  a  thorn  which  might  be  pulled  out  with  a  pair  of  nippers, 
and  through  his  misconduct  it  becomes  necessary  to  amputate  the 
limb,  shall  it  be  said  that  he  may  come  into  a  court  of  justice  to 
recover  fee  for  the  cure  of  the  wound  which  he  himself  has  caused?" 
(Peake's  N.  P.  C.  83, 84).  No,  indeed !  say  I.  In  fact,  in  such  a  case 
as  the  one  I  put  it  would  appear  that  not  only  could  no  recovery 
be  had  for  the  additional  services  rendered  necessary  by  the 
dentist's  own  want  of  proper  care,  but  the  man  whose  grinders 
were  thus  made  few  would  be  entitled  to  a  further  deduction  from 
the  bill  for  the  bodily  suffering  and  damage  he  had  sustained 
{Piper  v.  Menifee,  12  B.  Monr.  465). 

One  cannot  reasonably  expect  to  have  teeth  as  well  fitted  to  the 
mouth  by  art  as  by  nature.  Mrs.  Henry  got  a  set  of  artificial  ones 
from  Dr.  Simonds;  when  put  into  her  mouth  she  complained 
that  they  felt  odd  and  pained  her.  The  plate  was  then  somewhat 
filed,  but  she  was  still  dissatisfied  and  declined  to  pay  the  bill.  It 
was  then  agreed  that  she  should  take  them  away  and  try  them  for 
a  day  or  two ;  this  was  done,  and  again  she  returned  them  declining 
to  pay.  The  doctor  then  sued,  and  the  evidence  as  to  whether  the 
teeth  fitted  was  conflicting.  One  testified  that  they  were  a  good 
piece  of  work ;  another  that  they  were  a  fair  average  piece  of  work ; 
while  a  third  said  they  were  nothing  extra.  The  judge  instructed 
the  jury  that  if  Simonds  had  used  all  the  knowledge  and  skill  to 
which  the  art  had  at  the  time  advanced,  that  would  be  all  that 
could  be  required  of  him.  The  verdict  was  for  the  defendant.  On 
an  application  for  a  new  trial  the  Court  considered  the  instructions 
erroneous  and  granted  the  application,  saying,  "  that  surgeons  are 
held  responsible  for  injuries  resulting  from  a  want  of  ordinary 
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care  and  skill  The  highest  degree  of  skill  is  not  to  be  expected, 
nor  can  it  reasonably  be  required  of  alL  The  instruction  given  was 
.  .  .  undoubtedly  correct,  and  no  more  would  be  required  of  hinu 
But  upon  legal  principles  could  so  much  be  required  of  him  ?  We 
think  not  If  it  could,  then  every  professional  man  would  be 
bound  to  possess  the  highest  attainment  and  to  exercise  the  greatest 
skill  in  his  profession.  Such  a  requirement  would  be  unreasonable  " 
{Simonds  v.  Henry,  39  Me.  155).  It  is  a  dangerous  thing  for  both 
parties  for  the  dentist  to  try  a  new  instrument  or  a  new  modus 
operaridi  for  the  first  time — doing  so,  the  Court  once  said,  was  a  rash 
act,  and  he  who  acts  rashly  acts  ignorantly.  Using  a  new  instru- 
ment is  acting  contrary  to  the  known  rule  and  usage  of  the  profes- 
sion (Slater  v.  Baker,  2  Wils.  359,  362).  One  cannot  become  an 
experimentalist  except  at  his  peril  I  found  Bogles  case  an 
interesting  one  on  the  subject  of  the  use  of  chloroform ;  he  was  a 
street-car  driver  in  the  city  of  " brotherly  love;"  a  vicious  female 
(horse)  by  a  kick  threw  him  from  his  platform  so  that  he  hit  his 
head  against  a  tree-box.  He  was  picked  up  insensible  and  carried 
into  a  surgery ;  this  he  was  able  to  leave  in  a  couple  of  hours,  and 
the  following  day  he  went  to  work  agaiiL  In  course  of  time  he 
had  a  toothache,  and  not  relishing  it  he  went  to  Dr.  Winslow's  ofBce 
for  the  express  purpose  of  having  teeth  extracted,  intending  to  take 
chloroform.  The  chloroform  was  administered  but  did  not  operate 
as  soon  as  usual,  exciting  rather  than  tranquillizing  B.  Insensibility 
however  having  been  finally  obtained,  the  teeth  were  taken  out, 
the  doctor  giving  the  ansesthetic  from  time  to  time  as  symptoms 
of  returning  consciousness  appeared.  Bogle  walked  home  shortly 
afterward,  feeling  however  dizzy  and  being  rather  tottery  in  his 
gait;  these  unpleasant  symptoms  continued  even  after  reaching 
his  house.  The  next  day  thickness  of  speech  and  numbness  of  one 
side  and  arm  came  on,  and  in  a  day  or  two  he  was  struck  with 
partial  paralysis.  From  this  he  was  still  suffering  when  a  jury 
was  called  upon  to  say  whether  his  wretched  state  was  due  to  the 
neglect  of  Dr.  Winslow  or  not.  The  judge  told  the  jury  that 
"  even  if  they  doubted  the  safety  of  the  agent  (the  chloroform)  em- 
ployed, there  is  still  a  consideration  of  the  highest  reason  which  they 
ought  not  to  disregard.  All  science  is  the  result  of  a  voyage  of 
•exploration,  and  the  science  of  medicine  can  hardly  be  said  to  have 
yet  reached  the  shora  Men  must  be  guided  therefore  by  what  is 
probably  true,  and  are  not  responsible  for  their  ignorance  of  the 
absolute  truth  which  is  not  known.  If  a  medical  practitioner 
resorts  to  the  acknowledged  proper  sources  of  information — ^if  he 
sits  at  the  feet  of  masters  of  high  reputation  and  does  as  they  have 
taught  him — ^he  has  done  his  duty  and  should  not  be  made  answer- 
able for  the  evils  that  may  result  from  errors  in  the  instruction 
which  he  has  received.  ...  He  who  acts  according  to  the  best 
known  authority  is  a  skilful  practitioner,  although  that  authority 
should  lead  him  in  some  respects  wrong.  ...  If  the  plaintiff  was 
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from  previons  circumstances  predisposed  to  paralysis,  it  might  well 
happen  that  the  extraction  of  his  teeth  without  the  chloroform  or 
the  use  of  chloroform  without  the  extraction,  would  bring  on  a 
paralytic  attack.  Even  if  this  was  the  case,  still  it  would  not  be 
just  to  make  the  defendant  answerable  for  consequences  which  he 
could  not  foresee,  which  were  not  the  ordinary  or  probable  result 
of  what  he  did.  He  was  only  bound  to  look  to  what  was  natural 
and  probable,  to  what  might  reasonably  be  anticipated.  Unless 
such  guard  is  thrown  around  the  physician  his  judgment  may  be 
clouded  or  his  confidence  shaken  by  the  dread  of  responsibility  at 
those  critical  moments  when  it  is  all  important  that  he  should 
retain  the  free  and  undisturbed  enjoyment  of  his  faculties  in  order 
to  use  them  for  the  benefit  of  the  patient  {Bogle  v.  Winslow,  5 
PhiL  (Pa.)  136). 

Sometimes  accidents  will  happen  and  dentists  fail  to  get  their 
money.  A  dentist  at  a  lady's  request  prepared  a  model  of  her 
mouth  and  made  two  sets  of  artificial  teeth  for  her.  In  response 
to  a  letter  notifying  her  that  aU  things  were  ready  and  asking 
when  he  could  see  her  to  fit  them  in,  he  received  a  kind  letter  as 
follows :  "  My  dear  Sir, — I  regret,  after  your  kind  effort  to  oblige  me, 
my  health  will  prevent  my  taking  advantage  of  the  early  day.  I 
fear  I  may  not  be  able  for  some  days. — ^Yours,  etc.  Frances  P." 
Without  more  ado  the  lady  died.  The  dentist  sued  her  executors 
for  £21,  but  he  got  nothing  for  his  trouble  and  pains.  The  Court 
held  that  a  contract  to  make  a  set  of  teeth  is  a  contract  for  a  sale 
of  goods,  wares,  or  merchandise  within  the  meaning  of  the  seven- 
teenth section  of  that  obtrusive  statute,  the  Statute  of  Frauds;  and 
that  as  by  the  terms  of  the  contract  the  teeth  were  to  be  fitted  to 
Fanny's  mouth,  and  as  this  through  no  default  on  her  part  was 
never  done,  her  executors  were  not  liable  to  the  dentist  for  work 
done  and  materials  provided ;  nor  was  the  letter  a  sufi&cient  memo- 
randum within  the  meaning  of  the  Act  referred  to.  Counsel  for  the 
plaintiff  and  the  Court  seemed  in  this  case  to  differ  widely  in  their 
opinions  as  to  the  artistic  nature  of  tooth-making.  The  former, 
arguing  that  the  defunct  lady  had  in  truth  contracted  for  the  skill 
of  the  dentist,  and  that  the  materials  were  merely  auxiliary  to  the 
work  and  labour,  said  this  case  is  not  to  be  distinguished  from  that 
of  an  artist  employed  to  paint  a  picture.  The  ivory  used  was  of 
insignificant  vsJue  as  compared  to  the  skill  employed.  Judge 
Crompton  however  said,  "  Here  the  subject-matter  of  the  contract 
was  the  supply  of  goods.  The  case  bears  a  strong  resemblance  to 
that  of  a  tailor  supplying  a  coat ;  the  measurement  of  the  mouth 
and  the  fitting  of  the  teeth  being  analogous  to  the  measurement 
and  fitting  of  the  garment"  {Lee  v.  Oriffin,  1  E.  B.  &  S.  272). 

Willard  Andrews  had  a  conversation  with  Leonard  Oilman  as  to 
the  latter  furnishing  the  former^s  wife  with  a  plate  of  mineral  teeth, 
and  he  agreed  to  pay  for  certain  other  dental  services  rendered  Mrs. 
A.    The  plate  was  furnished  while  Mr.  A.  and  Mrs.  A.  were  living 
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together,  and  it  was  quite  suitable  to  A/s  circumstances  and  station 
in  life ;  he  saw  it,  knew  whence  it  came,  and  raised  no  objection, 
but  declined  to  pay.  The  Court  however  considered  that  he  was 
liable,  not  only  because  the  wife's  being  permitted  to  retain  the 
plate,  and  the  other  circumstances,  showed  her  authority  to  make 
the  purchase,  but  also  on  the  ground  that  the  plate  was  one  of 
those  necessaries  wherewith  a  husband  has  to  furnish  his  consort 
{Oilman  v.  Andreivs,  28  Vt.  24).  It  is  impossible  to  say  how  far 
this  doctrine  of  necessaries  may  be  extended — ^will  it  ever  include 
false  eyes,  false  hair,  false  hearts  ?  Tis  the  judges  alone  who  can 
say. 

Although  a  dentist  is  often  allowed  "  to  do  a  man  out  of  his  eye- 
teeth,"  stUl  he  must  not  be  too  grasping,  and  must  not  take  an  unfair 
advantage  of  one,  even  though — ^in  the  language  of  the  ring — ^he 
may  have  his  head  in  Chancery.  If  he  does  he  may  get  his  whole 
body  into  that  same  place.  Some  thirty  odd  years  ago  a  very  old 
man,  Captain  Simpson  by  name,  a  jolly  tar,  who  had  a  room  in 
Greenwich  Hospital,  gave  a  bill  of  exchange  payable  eight  months 
after  date  for  £262,  Os.  lOd.  to  one  Davis,  a  London  dentist,  purport- 
ing to  be  for  value  received.  Davis  said  the  real  bargain  was  that 
he  should  during  the  whole  of  the  captain's  life  attend  to  his  teeth 
and  supply  him  with  new  ones  from  time  to  time.  What  a 
bonanza  was  here,  even  though  the  old  man  should  have  passed 
every  remaining  hour  of  his  existence  in  munching  sea-biscuits  and 
chewing  salt  junk,  for  even  according  to  the  dentist  a  new  set  of 
teeth  would  only  cost  between  £30  and  £50 !  The  bill  was  in  the 
handwriting  of  D. ;  it  was  given  in  his  house  when  no  third  person 
was  by,  and  it  was  never  heard  of  till  after  the  captain's  death, 
which  took  place  before  it  was  dua  There  was  no  writing  as  to 
the  teeth.  The  executors  of  S.  were  not  inclined  to  pay,  whereupon 
D.  handed  the  note  over  to  a  creditor  of  his  own  and  an  action  was 
brought  on  the  joint  account  of  the  two.  The  executors  filed  a  bill 
in  Chancery  impeaching  the  document  for  fraud  and  asking  that  it 
might  be  delivered  up  to  them.  The  Court  thought  it  was  quite 
impossible  for  any  reasonable  being  to  draw  any  inference  from  the 
materials  before  it  but  that  it  was  a  case  of  fraud — nay,  of  gross 
fraud — and  that  the  decree  was  made  as  asked  (Allen  v.  Davis,  4 
DeG.  &  S.  133).  Sir  Lancelot  Shadwell  thought  the  case  had  points 
of  resemblance  to  the  remarkable  one  of  JDent  v.  Bennett  (4  My.  & 
C.  269),  in  which  a  medical  man  bargained  for  a  very  large  sum  of 
money  to  attend  a  person  of  advanced  years.  The  doctor  in  that 
case  agreed  to  attend  to  the  entire  frame  of  the  patient.  The  under- 
taking spread  over  the  whole  body,  and  was  not  confined  to  a 
particular  portion  of  the  frame,  as  was  the  contract  in  this  parti- 
cular case. 

In  the  olden  times  front  teeth  were  considered  very  valuable — 
our  ancestors  appear  to  have  used  them  in  fighting,  and  the  hurting 
a  man  so  as  to  render  him  less  able  in  figl^ing  to  defend  himself 
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or  annoy  his  adversary  was  considered  a  misdemeanour  of  the  highest 
kind,  and  spoken  of  by  my  Lord  Coke  as  the  greatest  ofiTence  under 
felony.  To  cut  off  an  ear  or  strike  off  a  nose  was  as  nothing  to  the 
knocking  out  of  a  foretooth,  for  a  nose  or  ear  is  useless  in  a  fight — 
doubtless  they  are  in  the  way  (Russell  on  Crimes,  vol.  i.  p.  720). 

According  to  that  system  of  punishment  introduced  into  England 
by  the  Engles,  which  compensated  every  injury  by  a  money  pay- 
ment, a  front  tooth  was  valued  highly,  and  one  who  deprived 
another  of  that  important  portion  of  the  human  form  divine  had  to 
pay  six  shillings,  while  breaking  a  rib  only  cost  half  as  much,  and 
shattering  a  thigh  only  twelve  shillings  (Taswell-Langmead,  p.  41). 
By  the  time  I  had  got  this  far  in  my  cogitations  I  had  lost  my 
toothache,  as  I  suppose  my  readers  have  their  patience. — R  Vashon 
Rogers,  Jr.,  in  Albany  Law  Journal, 
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Punishment  of  Juvenile  Offenders. — We  published  extracts  from 
the  reports  of  the  Magistracy  in  England  and  Scotland  in  answer 
to  the  circular  of  the  Home  Secretary  on  juvenile  delinquency. 
(See  number  for  May,  p.  266 ;  and  number  for  July,  p.  634).  We 
now  do  the  same  as  to  the  opinions  of  the  Magistracy  ixx 
Ireland.  This  is  given  in  a  much  smaller  space  than  that  of  the 
sister  kingdoms.  Two  pages  are  sufficient  to  comprise  the 
opinions  of  County  Court  Judges  and  Chairmen  of  Quarter-Sessions. 
A  precis  of  their  replies  is  given,  and  bears  date  Dublin  Castle, 
9th  April  1881,  and  is  subscribed  by  T.  H.  Burke,  whose  tragic 
murder  so  soon  after  the  conclusion  of  the  year  imparts  a  mournful 
interest  to  this  portion  of  the  volume. 

1.  The  County  Court  Judge  and  Chairman  of  Quarter-Sessions 
for  counties  of  Carlow,  Kildare,  Wexford,  and  Wicklow  is  in  favour 
of  inflicting  "  upon  male  offenders  under  sixteen  years  strokes  with 
a  birch  rod,  the  number  of  strokes  to  be  defined  by  Act,  and  to  be 
regulated  by  circumstances  of  each  case.  Order  for  flogging  to  be 
signed  by  two  justices  or  by  a  stipendiary  magistrate.  Medical 
examination  to  precede  punishment,  and  parent  have  right  to  be 
present  thereat"  (p.  235). 

2.  The  Recorder  of  Londonderry  "advocates  flogging  for  toth 
sexes,  a  suitable  dress  being  used  to  obviate  objections  to  dripping " 
(p.  236). 

3.  The  County  Court  Judge  and  Chairman  of  Quarter-Sessions 
for  Clare  County  "  objects  to  whipping  as  being  calculated  to  harden 
and  brutalize,  and  that  five  years  in  a  reformatory  are  too  long " 
(p.  236). 

4.  The  County  Court  Judge  and  Chairman  of  Quarter-Sessions 
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for, the  county  of  Down  ''thinks  whipping  with  proper  safeguards 
would  be  more  deterrent  than  imprisonment"  (p.  236). 

5.  The  County  Court  Judge  and  Chairman  of  Quarter-Sessions 
for  King's  County,  Meath,  Westmeath,  and  Longford  states  that 
the  magistrates  incline  to  the  reformatory,  or  some  similar  system, 
while  some  few  believe  in  flogging."  But  he  himself  "  objects  to 
whipping  as  being  an  unequal  punishment  owing  to  difference  in 
constitution  and  temperament,  and  as  being  calculated  to  harden 
the  recipient,  especiaUy  where  he  returns  at  once  to  his  associates  " 
(p.  236). 

6.  The  Becorder  of  Belfast  ''thinks  that  flogging  would  be  a 
means  of  correction  and  improvement "  (p.  236). 

7.  The  County  Court  Judge  and  Chairman  of  Quarter-Sessions 
for  the  county  of  Limerick  "  concurs  with  the  magistrates  in  think- 
ing that  flogging  should  be  resorted  to  in  trivial  cases  without  send- 
ing to  gaol"  (p.  236). 

8.  l^e  County  Court  Judge  and  Chairman  of  Quarter-Sessions 
for  the  counties  of  Cavan,  Leitrim,  and  Waterford  "  concurs  with  jus- 
tices that  the  age  of  juvenile  offenders  should  be  extended  to  sixteen, 
and  the  power  given  to  justices  extended  to  all  offences  punishable 
in  a  summary  manner,  and  that  a  birch  rod  only  should  be  used  for 
whipping"  (p.  237). 

Other  Irish  magistrates  gave  no  opinion  as  to  corporal  punishments, 
but  are  against  imprisonment,  and  suggest  the  punishment  of  the 
parents  or  guardians  of  juvenile  offenders,  and  recommend  houses 
of  detention,  industrial  schools,  and  reformatories  for  juvenile 
offenders. 

The  Blue-Book  proceeds  to  give  the  opinions  of  managers  of 
industrial  schools,  reformatories,  and  chairmen  of  school  boa^s. 

9.  Major  Inglis,  H.M.  Inspector  of  Beformatories  and  Industrial 
Schools,  gives  a  valuable  opinion  on  the  treatment  of  juvenile 
offenders.  He  states  that  "  another  remedy  of  a  sharper  character 
might  very  well  be  given  a  fairer  and  freer  trial  in  dealing  with 
mischievous  and  malicious  children.  I  mean  the  application  of  the 
birch  rod,  especially  for  cases  of  wanton  mischief  or  cruelty."  He 
does  not  feel  disposed  to  believe  that  the  birch  is  a  general  panacea 
for  all  the  wickedness  of  juvenile  urchins,  but,  judiciously  applied, 
it  is  Likely  to  be  serviceable  in  its  correction  and  prevention" 
(p.  238). 

The  general  opinion  of  managers  of  industrial  schools  and  refor- 
matories and  board  schools  are  against  any  punishment,  and  in 
favour  of  parents  and  guardians  being  compelled  to  contribute  for 
the  juveniles  under  detention.  Much  valuable  information  is  given 
as  to  the  proper  treatment  of  children  and  the  management  of 
schools.  The  volume  concludes  with  the  laws  and  rules  of  foreign 
countries  as  to  juvenile  offenders.  By  the  laws  of  Hungary,  "  any 
person  under  twelve  years  of  age  at  the  time  of  commission  of  a 
crime  or  misdemeanour  is  free  from  criminal  indictment,  but  above 
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twelve  and  under  sixteen  cannot  be  punished  for  it  if  he  has  not 
sufficient  mental  capacity  at  the  time  to  be  conscious  of  the  crimi- 
nality of  the  act,  but  such  juvenile  offenders  may  be  sent  to  the 
reformatory,  but  they  cannot  be  kept^  there  beyond  the  age  of 
twenty "  (p.  299).  It  appears  that  correction  by  flogging  is  not 
practised.  The  report  from  Germany  states  that  "  corporal  punish- 
ment is  never  resorted  to  in  the  case  of  juvenile  offenders  "  (p.  298). 
While  committal  to  common  prison  is  deemed  inexpedient,  refor- 
matories, penitentiaries,  and  separate  houses  of  detention  are 
recommended  for  juvenile  offenders.  All  connected  with  scholastic 
establishments,  especially  of  a  penal  kind,  will  derive  from  the 
volume  much  valuable  information  as  to  the  treatment  of  juvenile 
offenders,  and  the  magistracy  of  the  United  Kangdom  will  derive 
great  aid  in  dealing  with  this  most  important  part  of  their  official 
duty.  Nestor. 


"^he  Scottish  %m  Mnq^izint  anb  Sheriff  Court  Reporter. 

SHERIFF  COURT  OF  LANARKSHIRE. 
Sheriff  Mair. 

FLEMING  V,  CLARK  AND  OTHERS. 

Working  minerals — Liability  for  damage — Lease, — This  was  an  action  at  the 
instance  of  James  Fleming,  portioner,  Linlithgow,  against  James  Towers  Clark 
of  Wester  Moffat,  near  Airdrie,  and  also  the  trustees  of  the  late  William 
Adam,  coalmaster,  of  Broom  field,  Airdrie,  and  the  Broomfield  Coal  Company, 
carrying  on  business  as  coalmasters  in  Airdrie,  and  the  individual  partners 
thereof,  concluding  for  payment  of  ;£350  for  damage  done  to  pursuer's  property 
in  Airdrie  througn  the  underground  workings  of  the  defenders.  The  inter- 
locutor fully  explains  the  nature  of  the  case. 

"The  Sheriff,  inter  alia,  finds  that  by  feu-disposition  dated  Ist  February 
1844  the  late  Dr.  William  Clark  of  Wester  Moffat  conveyed  to  William 
Simpson,  ironstone  contractor,  Airdrie,  all  and  whole  the  subjects  in  Clark 
Street,  Airdrie,  now  belonging  to  the  pursuer,  and  that  the  feu-disposition  contains 
the  following  clause, '  Reserving  always  to  the  said  William  Clark  and  his  heirs 
and  successors  the  whole  coal,  metals,  and  minerals  on  the  said  piece  of  ground, 
with  liberty  of  working  and  carrying  away  the  same  on  paying  the  said 
William  Simpson  for  the  surface  damage  thereby  occasioned,  as  the  same  shall 
be  ascertained  by  arbiters  mutually  cnosen  for  that  purpose  ;*  that  by  dis- 

E'tion  dated  29th  December  1846  the  said  Dr.  William  Clark  sold  and 
oned  to  Messrs.  Merry  &  Cunningham,  ironmasters  at  Cambroe,  the  coal 
ironstone  and  whole  other  metals  and  minerals  lyin^,  inter  cUia,  in  the 
ground  feued  to  William  Simpson,  under  the  same  conditions  and  obligations 
as  to  working  the  same  as  are  contained  in  the  feu  rights  of  the  surface,  and 
on  which  disposition  the  said  Merry  &  Cunningham  were  infeft  conform  to 
instrument  of  sasiue  recorded  in  the  General  Re&ister  of  Sasines  at  Edinburgh 
13th  January  1847,  and  that  by  disposition  datea  26th  November  1851  Messrs. 
Merry  &  Cunningham  sold  the  said  coal  and  metals  and  minerals  to  Messrs. 
William  Simpson  &  Archibald  Reid,  and  that  by  disposition  dated  26th 
April  1872  Miessrs.  Simpson  &  Reid  sold  the  same  to  tne  late  Mr.  William 
Aoam  of  Broomfield,  to  whose  trustees  (the  defenders  in  the  present  action 
VOL.  XXVL  NO.  CCCIX. — SEPTEMBER  1882.  2  N 
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they  now  belong  ;  that  by  minute  of  agreement  and  lease  dated  26th  and  30th 
November  1876,  the  defenders  Mr.  Adam's  trustees  let  to  the  other  defenders 
the  Broomfield  Coal  Company,  inter  alia,  the  seams  of  coal  in  the  ground  feued 
to  William  Simpson,  and  now  belonging  to  the  pursuer,  but  under  the  declara- 
tion that  the  tenants  *  shall  and  hereby  are  debarred  from  carrying  their 
working  under  this  lease  nearer  the  property  and  feus  of  the  feuars  of  the 
Broomfield  and  Brickfield  properties  than  is  allowed  by  their  respective  feu 
rights,  nor  shall  they  be  entitled  to  work  out  the  coals  from  under  any  feus 
where  the  proprietor  has  a  claim  for  the  damages  that  may  be  caused  in  doing 
so  without  the  express  written  authority  of  the  said  first  parties  hereto/  viz. 
Mr.  Adam's  trustees,  and  under  the  provision  that  the  said  tenants  *  shall  be 
bound  to  pay  to  the  first  parties  and  their  tenants,  and  to  the  feuars  whose 
properties  are  in  or  adjoin  the  subjects  under  which  the  coal  is  hereby  letj 
and  to  all  others  entitled  thereto,  all  damage  of  whatever  kind  which  may  be 
done  or  occasioned  by  their  workings  and  operations,  and  to  free  and  relieve 
the  said  first  parties  and  the  trust-estate  under  their  management  of  all  claims 
in  any  way  competent  for  such  damages,  and  of  all  loss  and  expenses  which 
may  be  incurred  by  them  in  such  claims  ; '  that  the  pursuer,  who  acquired  in 
the  year  1876  the  subjects  feued  to  William  Simpson,  alleges  in  the  present 
conjoined  actions  that  since  the  beginning  of  the  year  1881  the  dwelling-house 
and  offices,  which  have  been  built  on  the  subjects,  and  the  boundary  wall  sur- 
rounding the  feu,  have  shown  signs  of  injury  and  damage  caused  by  sits  or 
subsidence,  and  that  these  injuries  have  gradually  increased,  and  have  been 
caused  by  the  underground  operations  in  excavating  the  coal  or  other  metals 
and  minerals  under  the  subjects  and  in  the  immediate  neighbourhood  thereof ; 
that  the  pursuer  first  raised  the  action  against  the  defender  Mr.  Towers  Clark, 
as  the  successor  of  the  said  Dr.  William  Clark  in  the  superiority  of  the  feu 
belonging  to  the  pursuer,  for  damages  in  respect  of  the  injuries  above  referred 
to,  and  wter  certain  procedure  in  the  action  against  Mr.  Towers  Claris  he 
raised  another  action  against  Mr.  Towers  Clark  and  the  trustees  of  Mr.  Adam, 
as  the  proprietors  or  owners  of  the  coal  and  minerals,  and  also  against  the 
Broomfield  Coal  Company,  as  the  lessees  and  tenants  of  the  same,  which 
actions  have  been  conjoined ;  that  the  ground  of  action  in  the  petitions 
is  laid  upon  the  clause  in  the  feu-contract  oi  1844  to  William  Simpson,  granted 
by  the  author  of  the  defender  Mr.  Towers  Clark,  who  was  at  the  time  proprie- 
tor of  both  the  surface  and  the  minerals  :  Finds,  with  reference  to  the  aoove 
findings,  that  by  the  reservation  in  the  feu- contract  of  the  coal,  metals,  and 
minerals  in  the  ground  conveyed,  the  said  coal,  metals,  and  minerals  became  a 
separate  tenementum,  and  was  capable  of  being  transferred  and  feudalized,  and 
that  upon  the  said  coal,  metals,  and  minerals  being  sold  to  Messrs.  Merry 
&  Cunningham,  the  obligations  in  the  feu-contract  to  William  Simpson  to  nay 
the  damages  sustained  in  working  the  same  was  transferred  against  the  ais- 
ponees,  and  the  obligation  on  the  said  Dr.  Clark  and  heirs  ceased,  and  that  in 
the  same  way  when  the  property  of  the  coal  and  the  power  of  working  it 
came  to  be  vested  in  the  late  William  Adam,  and  now  m  the  defenders  his 
trustees,  the  obligation  to  pay  the  damage  was  transferred  against  them : 
Finds  therefore  that  the  pursuer  is  not  entitled  to  claim  from  the  defender  Mr. 
Towers  Clark,  as  the  successor  of  Dr.  William  Clark  in  the  supjeriority  of  the 
subjects,  for  any  damage  which  the  pursuer  may  have  sustained  since  the 
beginning  of  the  year  1881  in  consequence  of  the  underground  operations  in 
working  the  said  coals  and  other  minerals,  and  assoilzies  the  said  defender 
from  the  prayer  of  both  petitions  :  Finds  with  reference  to  the  other  defenders, 
the  owners  and  lessees  or  tenants  of  the  coal  and  minerals,  that  they  are  con- 
junctly and  severally  liable  to  the  pursuer  for  any  damages  which  he  may 
nave  sustained  in  consequence  of  the  said  underground  operations,  but  finds 
that  as  b}*^  the  clause  in  toe  feu-contract  founded  on  it  is  stipulated  that  'the 
damages  thereby  occasioned  shall  be  ascertained  by  arbiters  mutually  chosen 
for  that  purpose,'  the  present  action  is  excluded ;  therefore,  so  far  as  these 
defenders  are  concerned,  dismisses  the  action,  reserving  to  the  punner  to  call 
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upon  the  said  defendera  to  concur  with  him  in  naming  arbiters  in  terms  of 
the  said  fen-contract,  and  to  the  pursuer  any  competent  remedy  in  the  event 
of  the  said  defenders  failing  so  to  concur  :  Finds  the  whole  of  the  defenders 
entitled  to  expenses,  appoints  accounts  thereof  to  be  given  in,  and  remits  die 
same  to  Mr.  James  Gray,  Auditor  of  Court,  to  tax  and  report,  and  decerns. 

**Wm.  Ludovio  Maie." 

After  setting  forth  the  facts,  the  Sheriif  says,  *'  Note, — The  first  question  is 
whether  there  is  any  liability  against  Mr.  Towers  Clark.   I  am  of  opmion  there 
is  not.    It  was  contended  for  the  ]>ur8uer  that  Mr.  Towers  Clark  was  liable  ez 
eantraetu  in  virtue  of  the  clause  in  the  feu-contract  above  referred  to.    He 
might  have  been  if,  besides  being  the  superior  of  the  feu,  he  had  been  the 
proprietor  of  the  coal  and  minerals.    After  the  feu-contract  was  executed,  and 
the  dominium  utHe  of  the  land  was  transferred  to  Simpson,  Dr.  Clark  was 
proprietor  of  two  estates.    The  one  was  the  superiority  of  the  land  feued  to 
Simpson,  the  other  was  the  coal  in  these  lands.    These  estates  Dr.  Clark  was 
at  fall  liberty  to  separate  in  any  manner  he  thought  proper.    He  was  at 
liberty  to  convey  them  to  different  persons,  or  to  retain  the  superiority  and 
convey  away  the  coal,  or  retain  the  coal  and  convey  away  the  superiority. 
But  when  the  estates  came  to  be  held  by  different  proprietors,  only  one  of 
these  proprietors  could  be  liable  in  payment  of  damages,  and  as  the  superior  of 
the  lands  had  no  connection  in  such  a  case  with  the  coal,  he  could  not  be 
liable  for  the  damage  done  by  the  owner  of  the  separate  estate.    It  is  a  mistake 
to  say  that  the  reserved  right  of  the  coal  was  one  of  the  rights  of  superiority. 
Among  all  the  rights  laid  down  by  the  institutional  writers  as  belonging  to 
superiors,  the  right  to  the  coals  in  the  lands  of  their  vassals  was  never  included. 
Indeed,  had  it  not  been  for  the  express  reservation  in  the  feu-contract,  the 
coals  in  the  lands  would  have  been  conveyed  to  the  vassal.    Can  the  circum- 
stance, therefore,  of  Dr.  Clark  having  reserved  the  coal  when  he  feued  out  the 
land  make  the  rights  to  the  coal  one  of  the  rights  of  superiority  ?    It  certainly 
cannot.     By  reserving  the  coal  it  remained  the  property  of  Dr.  Clark,  who 
also  continued  superior  of  the  lands,  but  the  coal  did  not  become  one  of  the 
rights  of  superiority.    The  two  estates  remained  distinct,  and  the  one  was  not 
a  part  or  pertinent  of  the  other.    These  estates  are  now  in  separate  proprietors. 
It  would  oe  absurd,  therefore,  to  make  the  proprietor  of  the  one  liable  for  the 
acts  of  the  proprietor  of  the  other.    The  proprietor  of  the  coal  is  entitled  to 
work  the  coal — ^that  is  to  say,  to  enjoy  his  estate — and  he  is  bound  to  pay  the 
surface  damase.    He  holds  the  estate  sub  modo^  and  the  modus  is,  that  if  the 
coal  is  wrougnt,  the  damage  must  be  paid.    That  obligation  attaches  to  the 
proprietor  alone,  and  the  superior  of  the  lands  has  nothing  to  do  with  it    The 
question  here  raised  was  decided  in  the  case  of  Simpson  v.  Kerr  (1792,  3 
Paton's  Appeals,  238),  and  no  case  was  cited  "bj  the  pursuer  adverse  to  that 
decision,    see  also  Aspden  v.  Seddon  ^1876,  1  Excheq.  496).    As  to  the  other 
defenders,  the  coalowners  and  the  lessees,  they  are  liable  conjunctly  and 
severally  for  any  damages  the  pursuer  may  instruct  he  has  sustained  by  the 
underground  operations.    It  is,  I  think,  no  answer  for  the  coalowners  (and  by 
them  IS  meant  the  proprietors)  to  say  that  they  have  leased  the  coal  to  the 
Broomfield  Coal  Company.    It  may  be  that  the  Broomfield  Coal  Company 
were  reidly  the  parties  who  were  the  cause  of  the  damage,  but  in  a  question 
with  the  pursuer  under  the  clause  in  the  feU'-contract  which  is  the  basis  of  his 
action,  they  are  both  liable  to  him,  conjunctly  and  severally  (Hamilton  v. 
Turner,  1867,  5  Mac.  1086).    The  feu-contract,  however,  stipulates  the  way 
and  manner  in  which  the  damage  is  to  be  ascertained,  namely,  by  arbiters 
mutually  chosen  for  that  purpose.    It  is  not  pretended  by  the  pursuer  that 
this  course  was  proposed  by  him,  so  far  as  these  defenders  were  concerned,  and 
not  having  done  so,  the  present  action  is,  in  my  opinion,  excluded.    But  it 
was  maintained  that  the  clause  as  to  arbitration  was  inoperative  in  respect  that 
arbiters  were  not  named.    This,  however,  is  a  fallacy.    This  is  not  a  case  in 
which  a  clause  is  found  in  a  contract  referring  to  arbiters  not  named  any 
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queBtons  or  disputes  which  may  arise  in  the  execution  of  the  contract  In 
such  a  case  it  has  been  held  oyer  and  oyer  again  that  the  reference  is  abortive 
and  cannot  be  enforced.  The  distinction  between  such  a  case  and  cases  like 
the  present  is  pointed  out  in  several  cases.  The  reference  here  is  part  of  the 
contract,  and  is  necessary  to  liquidate  the  obligation  come  under  by  the 
contract.  Lord  Fullerton  in  the  case  of  Smith  (28th  February  1843, 5  D.  749) 
says, '  Where  the  reference  is  essential  to  liquidate  the  obligation  come  under 
by  the  party,  it  is  good  though  to  a  ]^erson  not  named.  If  not,  what  would 
become  of  the  obligation  ?  Nothing  is  fixed  by  the  contract,  and  if  it  is  not 
to  be  fixed  b^  a  reference,  there  would  be  no  obligation  at  all.  There  is  no 
authority  agamst  such  a  reference.'  See  also  Bell  on  Arbitration,  sees.  145  to 
156,  and  the  cases  there  cited.  W.  L.  M." 

Act, — Thomas  Clark. ^iltt.— Towers  Clark  and  others. 


Sheriff  Leeb. 

WILLIAMSON  V.  TAIT. 

Landlord  and  tenant — Removal  of  debris  of  humed  stibjecte, — This  was  an 
action  by  a  landlord  to  have  his  tenant  ordained  to  remove  the  debris  of  his 
stock  and  plenishing  which  had  been  destrojred  by  a  fire.  The  Sheriff-Substitute 
pronounc^  the  following  interlocutor,  which  was  acquiesced  in  : — 

''  Having  considered  the  cause.  Finds  as  regards  the  debris  of  the  stock  and 
other  effects  which  belonged  to  the  defender,  and  were  situated  in  the  mill  at 
Bridceton,  and  on  the  sround  adjacent  thereto  let  by  the  pursuer  to  him,  and 
whicn  effects  were  accidentally  injured  or  destroyed  on  the  occasion  of  the  fire  at 
said  mill  on  21  at  May  last,  that  the  rights  and  obligations  of  the  parties  inter  se  are 
as  follows  :  (1)  That  the  defender  was  entitled  to  remove  the  whole  or  any  part  of 
said  debris ;  (2)  that  he  was  not  bound  to  remove  it  unless  requested  by  the  pur- 
suer to  do  so  ;  (3)  that  on  being  requested  to  do  so  he  was  oound  to  remove 
said  debris,  so  far  as  its  removal  could  practically  be  attained  without  the  toil  of 
shifting  the  debris  of  the  pursuer's  property ;  (4)  that  to  such  extent  as  the  two 
classes  of  debris  were  intermixed,  the  defender  was  bound,  on  the  pursuer's 
request,  to  concur  with  him  in  the  joint  removed  of  the  debris,  the  expense  be- 
ing apportioned  as  fairly  as  could  be  managed  between  the  parties  in  proportion 
to  the  trouble  and  expense  the  removal  of  the  debris  belonging  to  each  of  them 
occasioned ;  (5)  that  on  the  refusal  of  the  defender  to  remove  the  debris,  as 
aforesaid,  or  concur  in  its  joint  removal,  if  such  were  necessary,  the  pursuer 
was  entitled  at  once  to  remove  the  whole,  and  to  recover  from  the  defender 
his  proportion  of  the  cost  of  such  removal ;  and  (6)  that  if  the  pursuer  refused 
^as  is  alleged)  to  allow  the  defender  to  execute  his  part,  such  refusal  may,  unless 
It  be  satisfactorily  accounted  for,  amount  to  a  waiver  by  the  pursuer  of  his 
equitable  right  to  require  the  defender  to  remove  his  debris:  And  in  respect  of  the 
novelty  of  the  point  raised  and  its  ^cuniary  importance  to  the  parties,  and  that 
an  authoritative  expression  of  opimon  in  regard  to  the  views  above  stated  may 
obviate  the  necessity  of  a  proof,  and  be  of  service  on  the  recurrence  of  a  like 
case,  grants  leave  of  appeal  to  either  party.  J.  M.  Lee& 

"  Note. — So  far  as  can  be  found  there  is  neither  dictum  nor  decision  on  the 
above  question ;  and  though  one  would  expect  that  the  matter  is  settled  by 
practice,  neither  party  asserts  that  it  is  so. 

"  The  circumstances  of  the  case  may  be  stated  in  a  single  sentence.  The 
pursuer  let  a  mill  and  the  adjoining  ground  to  the  defender  for  seven  years, 
and  during  the  currency  of  the  lease  a  fire  occurred,  which,  by  the  destruction 
of  the  subjects,  has  put  an  end  to  the  lease,  and  has  mingled  the  debris  of  the 
parties  in  great  measure  so  completely  that  neither  can  remove  his  own  share 
feasibly  without  shifting  a  great  deal  of  the  other's. 

''At  first  each  party  asserted  that  the  obligation  to  remove  the  debriB  lay  solely 
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with. the  other.  Eventually  the  pnisner  was  adyised  that  such  a  position  was 
untenable,  and  he  accordingly  only  asks  that  the  defender  shall  remove  his  share. 
The  defender,  however,  contended  that  he  was  not  bound  to  remove  any  part, 
though  he  had  to  admit  in  debate  that  he  considered  himself  entitled  to  remove 
any  part  It  would  be  somewhat  anomalous  if  such  were  his  rights.  But,  as  a 
rule,  our  law  did  not  favour  alleged  rights  of  the  heads-I-win,  tails-you-lose 
character.  I  think  ei^uitv  or  common-sense,  whichever  it  be  called,  must  rule 
the  matter  somewhat  in  line  way  I  have  stated. 

"  Practically  what  I  have  done  is  to  apply  the  Roman  law  of  convmixtio  in  a 
converse  shape.  In  the  Institutes  the  illustration  given  is  the  accidental  mixture 
of  two  quantities  of  wheat,  and  the  text  of  the  Institutes  (II.  1.  28),  after 
n^ativing  the  idea  of  common  property^  concludes  thus  :  '  Sed  si  ab  alterutro 
vestrum  totum  id  frumentum  retmeatur,  in  rem  quidem  actio  pro  modo  frumenti 
cuj  usque  competit :  arbitrio  autem  judicis  continetur  ut  ipse  eostimet  quale 
cuj  usque  fuerit.'  And  if  to  this  rule  be  applied  the  maxim  <  Cujus  est 
commodum  ejus  debet  esse  incommodum,'  authority  will  be  evolved  for  some 
of  the  propositions  I  have  stated. 

"  I  agree  with  Mr.  Bowniein  thinking  thatihe  is  not  bound  to  call  the  person 
who  is  said  to  have  bought  the  salvage.  With  him  the  pursuer  has  nothing  to 
do.  J.  M.  L? 

Act. — Downie  and  Alton. Alt—WKsj  and  M'Intosh. 


SHERIFF  SMALL  DEBT  COURT  OF  LANARKSHIRK 

Sheriff  Spens. 

GOV  AN,  ETC.,  HOSPITAL  COMMITTEE  V.   MURDOCH. 

Pvhlic  Health  Act^Servanfs  Ulness^HospitaL^In  this  action  the  pursuers 
claimed  from  the  defender  £6,  6s.  for  treatment  of  his  servant,  Christina 
M'Kinnon,  in  their  hospitel,  and  3s.  for  the  hire  of  a  conveyance  to  bring  her. 
The  somewhat  peculiar  circumstances  of  the  case  are  dettuled  in  the  Sheriff- 
Substitute's  judgment,  which  was  as  follows  : — 

''  This  is  an  action  raised  by  what  is  described  as  the  Govan  and  Einning- 
park  Combination  Hospital  Committee  against  a  dairyman  in  Rutherglen. 
All  objection  to  the  title  to  sue  was  expresdy  waived  by  the  defender's  agent, 
although  it  is  not  difficult  to  see  that  various  objections  could  be  taken  to  the 
instance.  The  claim  is  made  in  these  circumstances.  It  appears  that  upon 
tJie  I9th  of  September  the  defender's  servant  took  ill.  A  doctor  who  was 
called  in  declared  it  to  be  scarlet  fever.  The  girl  then  implored  her  master  to 
take  her  to  her  aunt's,  who  lived  in  Govan.  This  aunt  toot  her  in,  she  having 
been  driven  to  the  house  in  a  cab,  and  the  fact  of  the  patient  suffering  from 
scarlet  fever  was  not  notified  to  the  cab  proprietor  or  caWan.  The  aunt  had 
two  lodgers.  The  fact  of  the  patient  having  been  removed  came  to  the  know- 
ledge of  the  sanitary  authorities,  and  at  their  instance  the  girl  was  removed  to 
the  hospital  on  Wednesday,  21st  September— two  days  after  her  arrival  at  her 
aunt's  house — where  she  lived  only  a  few  hours.  This  action  has  been  raised 
against  the  defender,  as  the  master  of  the  girl,  upon  the  eround  that  he  is  liable 
for  her  reception  into  the  hospital,  and  the  charge  of  six  guineas,  which  is 
made  therefor,  is  stated  to  be  the  invariable  charge  which  is  made  for  every 
patient,  whether  their  treatment  requires  three  months,  or,  as  in  the  present 
case,  only  an  hour  or  two.  I  am  of  opinion  that  the  defender  is  entitled  to 
absolvitor.  In  the  first  place,  it  appears  to  be  the  law  that  a  master  is  not 
bound  to  provide  medical  attendance  for  his  domestic  servant  (Fraser,  Master 
and  Servant,  third  edition,  p.  127),  and  the  theory  that  he  is  so  obliged  is,  as  I 
understand,  the  basis  of  the  action ;  but,  in  the  second  place,  there  is  no  con- 
tract between  the  defender  and  the  Committee.  The  answer  to  that  may  be, 
'  You,  the  master  and  guardian  of  the  servant,  placed  her  where  she  had  no 
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right  to  be,  and  necearitated  her  being  lemoTed  by  the  Local  AnthoB^r*  and 
therefore  for  the  chaige  for  keep  there  ia  liability.'    It  aeems  a  anmcient 
answer  to  this  contention  to  point  ont  that  there  ia  no  Public  Health  Gonunon 
Law — it  ia  altogether  the  creation  of  statute.    There  was  nothing  at  common 
law  to  prevent  defender  acceding  to  the  servant's  request,  which  was  not  an 
unnatural  one  in  the  circumstances,  to  take  her  to  her  aunfs  house.    It  was 
an  offence  under  the  Public  Health  Act  of  1867,  and  for  that  offence  the  defen- 
der was  charged  at  the  instance  of  the  sanitaiy  authorities,  and  requiied  to  pay 
the  statutory  penalty  ;  but  if  no  breach  of  common  law,  dien  the  defender  can- 
not be  required  to  pay  for  the  action  of  the  sanitary  authority  without  ocHnmuni- 
cation  with  him.     In  other  words,  he  is  in  no  way  responsible  at  common  law 
for  the  reception  and  treatment  of  the  patient,    in  tne  third  place,  even  if  it 
could  have  been  held  that  there  was  a  ground  of  liability  for  the  reception  and 
treatment  in  hospital  by  a  person  who  had  made  no  contract  with  the  hospital 
authority,  such  liability  could  only  have  amounted  to  what  was  the  miajUum 
meruit  of  the  treatment  and  attendance.    In  this  case  the  poor  girl  oxily  lived 
an  hour  or  two  after  arriving  at  the  hospital.    I  made  inouiries  at  the  proof  as 
to  whether  the  removal  could  not  have  been  the  cause  of  death,  and  was  glad 
to  be  satisfied  that  while  the  exhaustion  consequent  upon  the  removal  may- 
have  accelerated  death,  yet  there  were  symptoms  present  in  the  girl's  case 
which  made  it  a  hopeless  one.    This  is  satisfactory,  for  a  grave  responsibility 
would  have  rested  upon  the  sanitary  authorities  if  to  the  removal  death  could 
be  attributed.    The  girl,  however,  survived  her  removal  but  an  hour  or  two, 
and  the  quantum  meruit  of  her  admission  and  treatment  could  not  be  estimated 
at  above  a  few  shillings.    There  was  a  further  claim  of  3s.  for  a  conveyance, 
which  of  course  falls  with  the  principal  claim." 

No  expenses  were  allowed. 
ilc<.— Macdonald. AU,—Claik. 


SHERIFF  COURT  OF  PERTHSHIRR 

HowiB  V.  Melville. 

Contract — Jurisdiction. — Melville,  who  resided  in  Glasgow,  was  proprietor 
of  a  property  in  Rattray,  Perthshire.  He  contracted  with  a  mason  and  a  wright 
for  tne  erection  of  a  house.  Disputes  having  arisen  as  to  their  accounts,  both 
brought  actions  in  the  Sheriff  (Jourt  at  Perth.  The  defender  was  cited  whilst 
in  Perthshire.  He  objected  to  the  jurisdiction,  which  was  repelled  by  the  fol- 
lowing interlocutor : — 

"Perth,  I4tk  December  1881. — Having  heard  parties'  procurators  and  made 
avizandum  with  process  and  debate,  In  respect  that  the  contract  for  the  work 
was  made  and  the  work  performed  within  the  county  of  Perth,  repels  the 
defender's  plea  and  sustains  the  jurisdiction,  and  orders  the  case  to  the  roll  that 
the  record  may  be  adjusted  and  closed.  Hugh  Babclat. 

"  Note. — ^The  Sheriff-Substitute  has  felt  this  question  to  be  one  of  considerable 
delicacy  and  difficulty.  The  rule  of  law  is  undoubtedly  that  a  creditor  must 
follow  his  debtor  and  sue  him  in  his  own  jurisdiction.  This  rule,  however, 
admits  of  exceptions.  Where  a  contract  is  made  in  a  county  to  do  a  certain 
work,  the  Courts  of  that  county  can  enforce  performance  of  the  contract  In 
this  case  the  work  has  been  performed,  and  tne  tradesman  sues  for  the  price  of 
the  work.  The  place  of  contract  and  performance  must,  in  the  absence  of 
stipulation  to  the  contrary,  be  held  the  place  of  pavment  for  the  work.  A  test 
question  might  arise  thus.  Suppose  that  there  had  been  two  or  more  pro- 
prietors jointly  liable,  resident  in  different  localities,  would  the  action  only  be 
competent  in  the  Supreme  Court,  and  what  if  the  sum  had  been  less  than  £25  ? 
The  Sheriff-Substitute  has  anxiously  gone  over  all  the  decisions  cited  on  both 
sides.    Some  of  them  were  cases  where  the  defender  was  a  foreigner,  and  it  was 
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there  important  that  he  was  cited  within  the  iorisdiction.  The  defender  was 
thus  cited,  hut  the  Sheriff-Substitute  places  little  or  no  weight  on  that  fact 
Citation  implies  jprior  jurisdiction,  with  the  exception  of  persons  without  any 
domicile.  There  is  no  doubt  that  if  convenience  can  be  allowed  to  form  an 
element  on  the  question  of  jurisdiction,  this  is  the  proper  Court  It  is  a  strong 
circumstance  in  support  of  the  jurisdiction,  seeing  that  all  witnesses  must  be 
resident  within  the  locality. 

"Cases  cited :  Pirie  (&  Sons  v.  Warden,  Feb.  20,  1867,  5  Macpherson,  497. 
Kermadc  v.  Watson,  July  7, 1871,  9  Macpherson,  986,  or  43  Jurist,  542.  Logan 
V.  Thomson,  Jan.  24, 1859, 3l  Jurist,  1873,  or  3  Irvine,  323  ;  M'Qlaahan's  Sheriff 
Court  Practice,  p.  71  ;  Dove  Wilson,  p.  67  ;  Campbell  on  Citation  and 
Diligence,  voce  Jurisdiction.  H.  B." 

The  Sheriff-Substitute  granted  leave  to  appeal  to  the  Sheriff,  who  on  Feb.  11, 
1882,  affirmed  the  interlocutor  and  found  tne  defender  liable  in  the  expense  of 
the  appeal. 


fiottB  ot  (EngliBk,  American,  anb  (Eclottial  (Eas^B* 

Salvage— i)«reZict.— A  derelict  ship  was  boarded  by  a  ^rty  of  five  men, 
who  navigated  her  for  four  days  and  then  signalled  a  passing  ship  for  help. 
On  their  signal  being  answered  they  abandoned  the  derelict  ship  and  took 
refuce  on  board  the  other  ship.  The  latter  ship  put  some  hands  on  board  the 
dereuct  and  towed  and  stood  by  her  until  furtner  help  was  obtained,  and  she 
was  got  into  harbour  : — Held,  that  no  salvage  was  earned  by  the  pe^y  who 
first  boarded  the  derelict~2%«  Killeena,  51  L.  J.  Rep.  (P.  D.  &  A.)  11. 

Railway  CouPA^Y.—PoMengert^  fares— ^*  Rates,  tolls,  and  charges"— -  Absence 
of  mile-posts  on  railtoay — Construction  of  inconsistent  Railioay  Acts — Equalization 
of  fares  over  the  whole  system  of  amalgamated  railways — Great  Western  BaHway 
Companies  Acts — Railway  Clauses  Consolidation  Act,  1845  (8  Viet,  c,  20),  sees.  94 
and  95. — By  the  original  Act  authorizing  the  construction  of  a  rtdlway  the 
company  were  empowered  to  demand  certain  tolls  for  the  carriage  of  passengers 
and  goods,  and  upon  payment  of  the  tolls  demandable  all  persons  should  be 
entiUed  to  use  the  railway.  The  .company  was  required  to  set  up  mile-posts 
alon^  the  whole  line  at  the  distances  of  one-quarter  of  a  mile  from  each  other, 
and  it  was  enacted  that  "no  tolls  should  be  demanded  or  taken  by  the  com- 
pany during  any  time  at  which  the  mile-posts  should  not  be  set  up  and  main- 
tained." Plaintiff  having  travelled  in  one  of  the  company's  trains  along  their 
line  at  a  time  when  two  of  the  mile-posts  had  been  removed,  sued  to  recover 
the  fare  which  he  had  been  compelled  to  pay  for  his  journeys,  on  the  ground 
that  it  was  not,  by  reason  of  the  above  enactment,  demandable  : — Held,  that 
he  could  not  recover,  because  the  provisions  as  to  mile-posts  applied  only  to 
cases  where  persons  or  goods  are  being  conveyed  by  persons  other  than  the 
company  upon  the  line,  and  not  where  the  company  conveys  in  its  own 
carriages,  and  the  plaintiff  was  not  therefore  "a  person  using  the  railway'' 
within  the  meaning  of  the  Act,— Brown  v.  The  Great  Western  Railway  Co.,  51 
L.J.Rep.  (Q.  B.  D.)156. 

By  their  original  Act  a  railway  company  had  a  scale  of  authorized  charges 
for  passengers  according  to  distance.  B^r  a  subsequent  Act  the  company  were 
emx)owerea  to  make  a  short  extension  Hne,  and  chaise  a  lump  sum  for  pas- 
sengers over  that  extension.  A  still  later  Act  allowed  the  company  to  amal- 
gamate with  another  existing  company  on  condition  of  their  reducing  their 
charges  to  ^e  same  scale  as  that  of  the  other  company.  That  scale  was  a  Id. 
a  mile  for  each  third-class  passenger.  The  amalgamation  Act,  however,  said 
that  a  fraction  of  a  mile  might  be  charged  for  as  a  mile.  Plaintiff  travelled 
oyer  the  company'B  line,  including  the  uiort  extension,  and  was  chaiged  a  sum 
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which  was  at  the  rate  of  more  than  Id.  per  mile  calculated  over  the  whole 
distance  travelled,  but  of  not  more  than  Id.  per  mile  over  the  distance  ex- 
clusive of  the  extension,  assuming  that  the  company  could  also  charge  the 
lump  sum  for  the  latter  piece.  On  action  brought  to  recover  the  excess  above 
Id.  per  mile  over  the  whole  distance, — Held,  that  the  later  Act  must  be  taken 
to  have  repealed  the  earlier  one  authorizing  the  charge  of  the  lump  sum  ;  and 
that  the  company  were  only  entitled  to  charge  Id.  per  mile  calculated  over  the 
whole  journey  (but  that  they  might  reckon  a  fraction  of  a  mile  as  one  mile), 
and  that  the  plaintiff  ought  to  have  judgment  for  the  difference. — Ibid, 

Cheque — Payment  by  post-dated  cheque — Bankruptcy  of  payee  before  date  of  pay- 
ment — Notice — Ohligaiion  to  stop  che(jue — Bankruptcy  Act,  1869,  s.  94,  sub-s.  3.— 
Between  the  giving  of  a  post-dated  cheque  in  payment  of  a  debt  then  due  and  the 
date  at  which  it  was  payable,  the  drawers  received  notice  of  the  bankruptcy  of 
the  payee.  The  drawers  did  not  stop  the  chec^ue,  and  the  proceeds  were  received 
by  the  bankrupt : — Held  (reversing  the  decision  of  Bacon,  C.J.),  that  the  giving 
of  the  cheque  was  a  protected  transaction,  within  the  meaning  of  the  Bankruptcy 
Act,  1869,  s.  94,  sub-s.  3,  and  that  there  was,  consequently,  no  obhgation  on  the 
drawers  to  stop  payment  of  it.— ^  parte  Bichdale  ;  in  re  Palmer  (App.)  51  L.  J. 
Rep.  Ch.  462. 

Copyright — Reproduction  of  picture  in  chromo — Licence  to  reproduce  imitation  of 
picture — Assignee  of  copyright—^  and  26  Vict,  c,  68 — Eegistration  of  licence. — The 
assignees,  duly  registered,  of  the  copyright  in  a  picture  sold  to  the  plaintiff  the 
sole  right  to  reproduce  it  in  chromo  for  two  years.  This  agreement  of  sale  was 
not  registered.  While  it  was  in  force  the  defendant  published  the  same  subject 
by  chromo-lithography,  independently,  not  directly  copying  plaintiff's  chromo- 
lithograph. The  plaintiff's  cnromo-lithograph  plate  was  not  engraved  with  the 
name  of  the  proprietor  or  date  of  pubUcation,  as  required  by  the  Act  15  and  16 
Vict.  c.  12,  s.  14.  It  was  objected  that  the  plaintiff  could  not  recover  damages 
from  the  defendant  for  piracy  of  his  copyright,  because,  first,  the  plaintiffs 
chromo  was  not  duly  engraved ;  and  secondly,  there  was  no  registration  of  the 
assignment  to  the  plaintiff  within  25  and  26  Vict.  c.  68.  But,  held  by  Mathew, 
J. ,  on  the  first  point,  that  the  copyright  in  the  original  picture  had  been  violated 
by  the  production  of  the  defendant's  cnromo-lithograph,  which  was  not  simply  an 
imitation  of  the  plaintiff's  chromo-lithograph  ;  and,  on  the  second  point,  that  the 
plaintiff  was  not  an  assignee  of  the  copyright  within  the  meaning  of  the  Act,  but 
a  hcensee  to  reproduce  an  imitation  of  the  picture,  as  to  whose  licence  no  registra- 
tion is  required.— Tudl'  v.  Canton,  51  L.  J.  Rep.  (Q.  B.  D.)  368. 

Charter-party — General  ship — Lien  for  freight — Notice, — When  a  person  with- 
out notice  of  any  charter-party  between  the  shipowner  and  the  charterer  ships 
goods  on  board  a  vessel  which  is  advertised  as  a  general  ship  by  the  charterer 
only,  such  goods  are  not  subject  to  a  hen  which  may  be  reserved  by  the  charter- 
party  to  the  shipowner  in  respect  of  overdue  freight;  and  under  such  drcum- 
stances  an  intending  shipper  is  not  bound  to  inquire  as  to  the  existence  of  a 
charter-party.— 7%e  Stomoway,  51  L.  J.  Rep.  (P.  D.  and  A.)  27.  Peek  v.  Larsen 
(40  L.  J.  Rep.  Ch.  763  ;  Law  Rep.  12  Eq.  378)  approved.— iJici. 
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CAPACITY  TO  MAEKY. 

(Continued  from  p,  303.) 

n. 

The  peculiar  political  construction  of  the  United  States  of  America, 
and  the  diversity  of  municipal  systems  which  have  arisen  out  of 
it,  have,  more  especially  of  recent  years,  enriched  her  jurisprudence 
with  numerous  decisions  illustrative  of  the  conflict  of  laws,  with 
the  natural  result  of  the  emergence  of  several  able  commentators. 
American  Law  is  naturally  based  on  that  of  the  mother  country, 
which  the  colonists  took  with  them,  and  Male  v.  Bcberta  and 
Scrimshire  v.  Scrimshire  are  leading  authorities  there  as  in  England, 
while  the  principle  of  these  decisions  is  affirmed  by  judges  and 
institution^  writers  (with  some  exceptions  to  be  after  referred  to) 
with  a  consistency  and  uniformity  which  have  been  departed  from 
in  the  old  country. 

Chancellor  Kent  (Commentaries  on  American  Law,  tenth 
edition,  ii.  63)  lays  down  the  broad  rule, ''  As  the  law  of  marriage 
is  a  part  of  the  jus  gentium,  the  general  rule  undoubtedly  is  that 
a  marriage  valid  or  void  by  the  law  of  the  place  where  it  is  cele- 
brated is  valid  or  void  everywhere."  After  noticing  the  doctrine 
of  evasion  of  the  law  of  domicile,  and  quoting  Comptan  v.  Bearcroft 
as  establishing  its  rejection  by  the  law  of  England,  he  deduces  the 
following  proposition :  "  The  principle  is  that  in  respect  to  marriage 
the  lex  loci  contractus  prevails  over  the  lex  domicilii  as  being  the 
safer  rule,  and  one  dictated  by  just  and  enlightened  views  of  inter- 
national jurisprudence."  But  not  content  with  stating  this  as  the 
law  of  America,  he  makes  the  sweeping  and  inaccurate  assertion 
that  it  is  "  part  of  the  jus  gentium  of  Christian  Europe." 

Story  (Conflict  of  Laws,  sec  113)  is  at  one  with  Kent.    "  The 
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general  priuciple  certainly  is,  that  between  persons  sui  Juris,  mar- 
riage is  to  be  decided  by  the  law  of  the  place  where  it  is  celebrated. 
If  valid  there,  it  is  valid  everywhere.  It  has  a  legal  ubiquity  of 
obligation.  If  invalid  there,  it  is  equally  invalid  everywhere." 
This  doctrine  he  declares  to  have  received  the  most  deliberate 
sanction  of  the  English  and  American  Courts.  This  was  written 
before  Brook  v.  Brook,  but  the  latest  edition  is  subsequent  to  that 
decision,  and  is.  referred  to  by  the  editor,  Mr.  Bennett,  who  relegates 
the  marriage  there  to  the  category  of  incestuous,  and  justifies  the 
decision  on  the  ground  that  each  nation  must  fix  for  itself  what 
shall  be  included  within  the  limits  of  this  category.  And  from 
this  he  deduces  the  principle  that  the  rule  of  the  dependence  of 
the  validity  of  the  marriage  on  the  lex  loci  contractus  required  the 
qualification,  that  when  a  certain  marriage  was  expressly  forbidden 
by  the  laws  of  the  country,  these  laws  followed  its  subjects  every- 
where, and  that  "the  comity  of  nations  does  not  require  that  a 
nation  should  recognise  as  valid  every  marriage  which  is  valid  lege 
loci  contractus  " — all  of  which  means  that  any  one  attempting  to  sit 
simultaneously  on  two  stools  so  far  apart  as  the  rule  of  Story  and 
the  decision  in  Brook  v.  Brook  must  needs  come  to  the  ground  in 
confusion.  To  invoke  the  comity  of  nations  for  such  a  doctrine 
is  manifestly  inept  as  soon  as  it  is  judged  by  its  possible  results, 
for,  according  to  this  doctrine,  Brook  was  unmarried  in  England, 
and  his  children  illegitimate,  while  married  in  Denmark  by  Mr. 
Bennett's  own  rule  of  locus  regit  actum — tnily  a  lamentable  out- 
come of  the  comity  of  nations.  And  the  like,  mutatis  mutandis, 
would  be  the  state  of  matters  arising  from  its  application  to  the 
converse  circumstances  in  the  case  of  Sottoinayor  v.  De  Barros. 
The  English  Courts  ought  to  have  upheld  the  validity  of  the  mar- 
riage lege  loci  contractus,  while  the  Portuguese  Courts  would  have 
held  it  null  wherever  celebrated  as  incestuous  by  their  law,  which 
followed  its  subjects  abroad.  To  this  unfortunate  state  of  matters 
— married  in  one  country,  unmarried  in  another — there  is  open  to 
the  advocate  of  Story's  rule  along  with  the  qualification  of  his 
editor,  positively  no  alternative  but  the  adoption  of  the  opposite 
principle,  that  of  the  dependence  of  the  validity  of  marriage  as 
regards  relationship  on  the  lex  domicilii.  It  is  a  trite  observation 
to  say  that  the  true  intent  of  the  comity  of  nations  is  to  obviate 
the  possibility  of  such  a  result,  not  to  produce  it. 

It  is  a  curious  instance  of  the  perpetuation  of  an  error  in  assigning 
its  proper  place  in  the  progress  of  jurisprudence  to  a  particular 
decision,  that  both  Kent  and  Story  should  have  followed  Burge  in 
regarding  Conway  v.  Beazley  {supra,  p.  301)  as  an  example  of  matri- 
monial capacity  fixed  by  personal  law,  and  in  contradiction  to  their 
own  doctrine,  against  which  it  therefore  behoved  them  to  direct 
the  artillery  of  their  argument,  and  solemnly  to  demolish  to  their 
own  satisfaction. 

The  case  of  Inhaiitants  of  Medway  v.  Inhahitants  of  Medliam 
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(16  Mass.  157),  in  the  Supreme  Court  of  Massaxjhusetts  in  1819, 
has  been  treated  by  American  jurists,  including  Kent  and  Story, 
as  a  leading  authority  in  this  branch  of  the  law.  The  question 
was  the  vexed  one — not  the  least  of  the  social  difiSculties  which 
have  arisen  out  of  slavery — of  the  intermarriage  of  white  and  black. 
A  marriage  between  a  coloured  man  and  a  white  woman  was  then 
prohibited  by  statute — now  repealed — in  that  state.  The  parties 
crossed  over  into  the  neighbouring  state  of  Ehode  Island,  where 
no  such  prohibition  prevailed,  and  were  married  there,  with  the 
purpose  of  evading  the  prohibition  of  the  law  in  Massachusetts. 
The  efforts  of  Ishmael  Coffee  and  his  white  bride  towards  the 
amalgamation  of  races  do  not  seem,  however,  to  have  resulted  in 
a  happy  union,  for  the  question  of  the  validity  of  their  marriage 
arose  in  a  contention  between  two  districts  as  to  their  alternative 
liability  for  the  poor's  maintenance  of  his  wife.  The  marriage  was 
held  valid.  The  law  of  England  is  referred  to  for  the  rule  of 
decision,  but  the  American  Court,  while  laying  down  the  rule  as  to 
evasion  thus  broadly,  declared  it  repugnant  to  the  general  principles 
of  law  relating  to  contracts,  for  a  fraudulent  evasion  of  the  law  of 
the  country  where  the  parties  have  their  domicile  could  not,  it 
maintains,  except  in  the  contract  of  marriage,  be  protected  under 
the  general  principle.  For  example,  parties  intending  to  make  a 
usurious  bargain  in  which  a  higher  rate  of  interest  than  what  is 
lawful  by  the  laws  of  their  domicile  is  stipulated,  cannot,  by  passing 
into  another  territory  where  there  is  no  such  restriction,  make  a 
contract  which  their  domestic  forum  would  hold  valid.  The  ex- 
pression of  opinion  here  is  not  very  definite,  but  we  take  this  to 
mean  a  contract  having  its  proper  seat — according  to  whatever 
criterion  the  law  of  Massachusetts  may  prescribe  for*  it,  say  its 
locus  solutionis — there,  and  thus  falling  to  be  judged  by  the  laws  of 
Massachusetts.  "  The  exception  in  favour  of  marriage,"  the  opinion 
proceeds,  "  so  contracted  must  be  founded  on  principles  of  policy 
with  a  view  to  prevent  the  disastrous  consequences  to  the  issue  of 
such  marriage  as  well  as  to  avoid  the  public  mischief  which  would 
result  from  the  loose  state  in  which  people  so  situated  would  live." 
The  plea  is  the  expediency  of  the  rule. 

The  authority  of  this  decision  does  not  seem  to  have  been  im- 
pugned by  the  Courts  of  at  least  any  of  the  Northern  States.  But 
the  more  vehement  and  abiding  race  antipathies  of  the  South  have 
prolonged  the  extinct  combat  of  arms  into  a  conflict  of  laws  with 
the  North  in  this  matter,  and  have  furnished  a  series  of  quite 
recent  decisions  to  a  contrary  effect  in  the  tribunals  of  several  of 
the  former  slave-holding  states.  This  has  occurred  in  Tennessee, 
North  Carolina,  Viiginia,  and  Louisiana.  The  facts  in  each  case 
are,  mutatis  mutandis,  a  repetition  of  those  in  Medway  v.  Needham, 
In  each  of  these  states  there  appear  to  exist  statutes  prohibiting 
intermarriage  between  white  and  black.  The  Tennessee  case 
(State  V  Bell,  32  Am.  Bep.  549)  was  in  1872,  but  a  perusal  of  the 
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jadgment,  which  is  a  short  one,  leaTes  an  impressioii  of  litfle 
save  the  evident  eagerness  of  the  Comt  to  have  the  decision — that 
of  nullity — speedily  pronoonced,  and  its  detennination  to  do  so  at 
all  hazaids.  In  the  North  Carolina  case  (SkUeY.  Kennedy,  22  Am. 
Sep.  683),  a  n^;ro  and  white  woman,  both  domicQed  there,  went 
into  Sonth  Carolina^  where  the  prohibition  does  not  exist,  went 
through  a  ceremony  of  marriage  there,  and  immediately  returned 
homa  The  primitive  Puritan  law,  making  illicEt  converse  of  the 
sexes,  where  neither  party  is  married,  a  criminal  offence,  which 
still  stands  on  the  statute-book  of  several  of  the  States  of  the 
Union,  appears  to  be  furbished  up  as  an  occasional  weapon  with 
which  to  strike  at  what,  in  the  language  of  the  American  reports, 
is  called"  miscegenation  " — it  is  not  to  be  found  in  Webster — ^which 
appears  to  mean  cohabitation,  under  forms  of  marriage,  of  white 
with  black.  However  that  may  be,  the  happy  couple  in  question, 
on  their  return  from  the  honeymoon,  were  scOTed  wiUi  an  indictment 
of  "  fornication  and  adultery,"  on  which  they  were  convicted  in  the 
local  Court,  the  judgment  being  affirmed  by  the  Supreme  Court  of 
the  state  on  appeal  The  judgment,  particularly  in  the  words  I 
have  italicized,  lays  down  the  principle  of  the  lex  domicilii  with 
sufficient  explicitness.  "  As  to  the  formalities  of  the  marriage  the 
lex  loci  will  govern.  But  when  the  law  of  North  Carolina  declares 
that  an  marriages  between  negroes  and  white  persons  shall  be  void, 
this  is  a  personal  incapacity  which  foUows  the  parties  wherever  they 
go  so  long  as  they  remain  domiciled  in  North  Carolina^  and  we  con- 
ceive that  it  is  immaterial  whether  they  left  the  state  with  the 
intent  to  evade  its  law  or  not,  if  they  had  not  bon&  fide  acquired 
a  domicile  elsewhere  at  the  time  of  the  marriage.  ...  A  law  like 
this  of  ours  would  be  very  idle  if  it  could  be  avoided  by  merely 
stepping  over  an  imaginary  line"  This  is  precisely  the  doctrine  of 
Brook  V.  Brook,  to  which  indeed  it  is  there  referred.  The  date  of 
this  case  is  1877.  The  Virginia  case  {Kinney  v.  The  Common- 
wealth, 32  Am.  Sep.  690)  was  in  the  following  year.  With  the 
substitution  of  Virginia  and  District  of  Columbia  for  North  and 
South  Carolina,  the  facts  are  the  same  as  those  of  Kennedy*s  case, 
and  the  suit  is  again  a  criminal  one,  with  a  variation,  however,  m 
the  Tiomen  jwris  of  the  offence,  it  being  here  styled  "  lewd  and 
lascivious  cohabitation."  Brook  v.  Brook  is  again  laid  under  con- 
tribution as  affording  a  ruling  in  principle  for  the  case,  the 
ground  of  judgment  being  that  the  marriage  of  white  and  black  is 
absolutely  forbidden  in  Virginia  as  contrary  to  '^  social  order,  public 
morality,  and  the  best  interests  of  both  races."  The  following 
paragraph,  near  the  close  of  the  judgment,  seems  worthy  of  repro- 
duction :  "  The  purity  of  public  morals,  the  moral  and  physical 
development  of  both  races,  and  the  highest  advancement  of  our 
cherished  Southern  civilization,  under  which  two  distinct  races  are 
to  work  out  and  accomplish  the  destiny  to  which  the  Almighty 
^'>s  assigned  them  on  this  continent, — all  require  that  they  should 
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be  kept  distinct  and  separate,  and  that  connections  and  alliances 
so  nnnatuial  that  God  and  nature  seem  to  forbid  them,  should  be  pro- 
hibited by  positive  law  to  be  subject  to  no  evasion."  These  be  indeed 
brave  wor^;  but  did  not  the  learned  judge  pen  them  with  his  tongue 
in  his  cheek  ?  Let  the  sentiments  be  granted  personally  sincere :  as 
those  of  a  mouthpiece  of  a  "  cherished  Southern  civilization  "  which 
has  sanctioned  an  amount  of  "  misc^nation  "  that,  in  a  few  genera- 
tions, has  bleached  a  vast  number  of  the  black  race,  within  the  bounds 
of  its  operation,  more  or  less  white,  their  expression  is  certainly 
curious.  It  is  of  course  the  part  of  a  judge  to  administer  the  law 
as  he  finds  it,  but  his  reasons  are  fair  matter  of  comment.  When 
the  black  man  was  a  chattel,  marriage  between  bond  and  free  was 
socially  out  of  the  question ;  but  now  that  the  negro  is  the  poli- 
tical equal  of  his  former  master,  the  rhetorical  enunciation  of  such 
ratioTies  decidendi  is  a  judicial  solecism.  The  daughters  of  the 
Southern  aristocracy  need  no  prohibitory  statute  to  restrain  any 
inclination  to  enter  into  marriage-bonds  with  the  children  of  their 
fathers'  slaves — ^nor  their  brothers  to  be  forbidden  to  seek  sable 
brides — and  the  negro  is  never  likely  to  rise  into  the  higher 
social  grades  in  America,  and  attain  to  a  eonntibium  with  their 
members ;  but  that  a  white  man  or  woman  of  the  humbler  ranks 
who  fancies  he  or  she  can  find  wedded  bliss  and  a  sphere  of  mutual 
helpfulness  in  an  honourable  monogamous  union  with  another 
whose  skin  is  more  or  less  dusky  in  hue,  should  find  their  laudable 
efforts  to  achieve  it  barred  by  the  pains  of  a  criminal  statute 
judicially  administered  to  them  with  tremendous  invocations  of 
civilization,  destiny,  nature,  and  the  Supreme  Being,  is  unworthy 
of  any  intelligent  civilization  at  alL  Slavery  favoured  the  blend- 
ing of  the  races  by  illicit  intercourse :  freedom  forbids  it  under 
forms  of  marriage.  A  law,  which  was  never  enforced  to  restrain  the 
former,  is  now  strained  beyond  all  limits  of  equity  to  forbid  the  latter  I 
Unfortunately  there  does  not  appear  to  have  emerged  in  the 
Southern  tribunals  a  case  of  the  converse — a  parallel  of  the  cir- 
cumstances of  Sottomayor  v.  De  Barros  in  England.  In  the  case  of 
State  V.  Boss  (22  Am.  Bep.  678),  also  in  North  Carolina,  decided  in  the 
same  year  as  State  v.  Kennedy,  a  white  woman  resident  in  North 
Carolina  was  married  in  South  Carolina  to  a  negro  domiciled  there. 
The  parties  remained  in  the  latter  state  for  some  months  after  the 
marriage,  then  crossed  into  North  Carolina,  where  after  three  years* 
residence  they  were  criminally  indicted  for  fornication  and  adultery. 
It  was  not  shown  that  at  the  time  of  the  marriage  the  intention 
had  been  formed  of  a  subsequent  change  of  residence  to  North 
Carolina,  so  that  the  question  of  evasion  of  domestic  law  on  the 
wife's  part  did  not  arise.  On  the  point  of  her  domicile,  however, 
there  appears  to  have  been  some  confusion  in  the  mind  of  the 
learned  judge,  for,  not  content  with  the  non-emergence  of  the 
question  of  evasion  on  the  facts,  he  tries  after  another  mode  of 
getting  rid  of  such  hypothetical  difficulty  by  invoking  the  univer- 
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sally-established  role  of  the  law  of  domicile,  that  the  wife's  domicile 
is  that  of  the  hnsband.  Thisis  toieason  in  acirde,  for  the  principle 
conld  only  operate  if  the  marriage  were  a  good  one,  which  is  the 
qnestion  he  is  trying.  Looking  at  the  rabric  along  with  the  report, 
it  wonld  seem  that  the  only  way  to  take  it  is,  that  the  woman, 
having  left  home  with  intent  to  be  married  and  to  reside  in  another 
state,  had  abandoned  her  domicile  in  North  Carolina.  Mr.  Bishop 
at  all  events  (L  375)  and  Wharton  (sec.  159)  take  the  case  on  the 
footing  of  both  domiciles  being  in  Sonth  Carolina.  The  parties 
were  acquitted.  The  raitanes  decidendi  are  undeniably  soimd 
principles  of  International  Law.  "  It  is  impossible,"  says  the  judg- 
ment, **  to  identify  this  case  with  that  of  an  incestuous  or  polygam- 
ous marriage  admitted  to  be  such  juris  gentium.  The  Yaw  of 
nations  is  a  part  of  the  law  of  North  Carolina.  We  are  under 
obligations  of  comity  to  our  sister  states.  We  are  compelled  to 
say  that  this  marriage,  being  valid  in  the  state  where  the  parties 
were  bond  fide  domiciled  at  the  time  of  the  contract,  must  be 
regarded  as  subsisting  after  their  immigration  here."  The  judge 
then  notices  the  validity  of  the  marriage  according  to  the  Use  loci 
contractus,  and  refers  to  Scrimshire  v.  Scrimshire  for  the  rule  on 
that  point.  He  apparently  rests  his  decision  on  both  principles, 
without  distinguishing  that,  though  here  coincident,  they  might 
in  other  circumstances  prove  diveigent  and  incompatible,  as,  for 
example,  had  the  marriage  taken  place  in  North  Carolina,  where 
the  lac  loci  would  have  forbidden  it,  while  the  lex  domicilii  would 
have  allowed  it  But  from  the  coincidence  here  of  the  locus  domicilii 
and  the  locus  celebrationis  the  case  goes  no  further  than  to  show 
that  race  antipathy  in  the  state  where  it  was  decided  was  not 
sufficiently  strong  to  blind  the  judicial  mind  to  the  first  principles 
of  Private  International  Law.  But  that  anything  so  elementary 
as  the  doctrine  enunciated  in  the  above  passage  should  be  laid 
down  by  the  judge  of  a  Supreme  State  Court,  as  if  it  could  be 
seriously  a  subject  of  contention,  is  instructive  as  showing  the 
power  and  tendency  of  this  antipathy  in  the  South  to  taint  the 
springs  of  justice. 

If  such  be  the  reflection  suggested  by  the  above  passage,  a  case 
quoted  by  Bishop  and  Wharton,  but  which  I  have  not  been  able  to 
find  in  the  series  of  American  Beports,  cannot  be  otherwise 
regarded  than  as  putting  the  precedents  of  that  tribunal,  on  this 
branch  of  the  law  at  least,  beyond  the  pale  of  the  jus  gentium 
altogether.  In  this  case  {ihipri  v.  Bovlard;  see  Bishop,  L  375) 
a  marriage  had  in  France,  one  of  the  parties  to  which  was  of 
colour,  but  both  domiciled  in  France,  was  declared  invalid  in 
Louisiana.  The  locus  domicilii  is  an  inference  from  a  note  to  Whar- 
ton (p.  227),  and  from  the  fact  that  the  case  appears  to  have 
occurred  before  the  abolition  of  slavery.  If  the  inference  is  un- 
warranted, the  foregoing  expressions  must  of  course  be  modified, 
and  the  case  faUs  into  the  class  of  those  already  cited. 
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But  the  so-called  miscegenation  of  white  and  black  is  not  the  only 
aspect  in  which  this  branch  of  jurisprudence  is  presented  to  us  in 
the  American  Reports.     The  laws  of  some  of  the  states  forbid,  undep 
penal  consequences,  the  guilty  spouse,  after  divorce  for  adultery, 
to  marry,  not,  as  in  Scotland,  the  paHiceps  criminis  only,  but  any 
third  party,  during  the  lifetime  of  the  former  spouse.  This  is  the  case 
in  Massachusetts,  where,  however,  a  second  marriage  may  be  made  on 
permission  granted,  on  application,  by  the  Court    Joseph  K.  Lane,  a 
domiciled  citizen  of  that  state,  was  divorced  from  his  wife  for  his  own 
adultery.     He  thereafter,  while  she  was  still  alive,  married  again  in 
New  Hampshire,  continuing  to  have  his  domicile,  and  resuming  his 
residence  with  his  new  wife,  in  Massachusetts.    The  case  was  adju- 
dicated on  the  assumption  of  the  validity  of  the  marriage  by  the  lex 
loci,  though  the  fact  does  not  seem  to  have  been  formally  proved. 
The  statute  of  Massachusetts  applicable  to  these  circumstances, 
after  enacting  its  substantive  prohibitions,  provides  further, ''  When 
persons  resident  in  this  state,  in  order  to  evade  the  preceding 
provisions,  and  with  an  intention  of  returning  to  reside  in  this 
state,  go  into  another  state  or  country  and  there  have  their  marriage 
solemnized,  and  afterwards  return  and  reside  here,  the  marriage  shall 
be  decreed  void  in  this  state."      The  conclusion  reached  by  the 
Court  is,  "  A  marriage  which  is  prohibited  here  by  statute,  because 
contrary  to  the  policy  of  our  law,  is  yet  valid  if  celebrated  else- 
where according  to  the  law  of  the  place,  even  if  the  parties  are 
citizens  and  residents  of  this  Commonwealth,  and  have  gone  abroad 
for  the  purpose  of  evading  our  laws,  unless  the  Legislature  has  clearly 
enacted  that  such  marriage  out  of  the  state  shall  have  no  validity 
here!'    The  marriage  was  held  good  on  the  ground  of  validity  lege 
loci  contractus,  there  being  held  to  have  been  no  proof  of  intent  to 
evade  the  statute.     A  perusal  of  the  narrative  of  the  report  (Com- 
monwealth  v.  lane,  18  Am.  Bep.  509)  indeed  tends  to  produce  the 
impression  that  such  intent  was  without  much  difficulty  to  be 
found  in  the  facts  of  the  case,  and  that  the  finding  to  the  opposite 
effect  was  adopted  as  a  means  of  escape  from  pronouncing  a  judg- 
ment in  terms  of  the  questionably  sound  doctrine  of  the  italiciz^ 
sentence  of  the  opinion.     The  judgment  contains  a  pretty  full 
citation  of  authorities,  English  and  American.     The  Court  avoids 
the  error  of  attempting  to  reconcile  Brook  v.  Brook  with  this  view, 
but  subjects  this  famous  decision  to  an  unfavourable  criticism  of 
considerable  length  and  elaboration,  and  while,  expressing  respect 
for  the  eminent  tribunal  which  pronounced  it,  rejects  its  authority. 
This  is  entirely  consistent  with  Medway  v.  NeedJuim,  and  the  case, 
though  usually  quoted  by  American  writers  as  the  leading  one 
— probably  since  it  contains  the  fullest  discussion  on  the  subject 
— ^ranks  merely  as  one  of  a  consistent  series  of  decisions  in  the 
same  Court ;  for  before  the  amending  statute  containing  the  above 
clause  was  passed,  but  while  the  prohibition  existed  under  an  earlier 
Act,  without  this  fencing  provision,  the  Courts  of  Massachusetts  had 
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held  a  marriage  valid  under  precisely  similar  circumstances,  where 
deliberate  intention  to  evade  was  shown  {Putnam  v.  Putnam,  1829, 
8  Pick.  433). 

It  is  interesting  to  trace  the  progress — ^backwards — of  Massa- 
chusetts law  on  this  subject  through  two  other  cases.  Wed 
Cambridge  v.  Lexington,  in  1823  (1  Pick.  506),  and  Greenwood  t. 
Cwrtis,  in  1810  (6  Mass.  358).  In  the  former — one  of  that  class  of 
cases  which  lead  so  frequently  to  the  discussion  and  determination 
of  various  and  important  questions  of  law  far  removed  from  their 
initial  motive — a  dispute  as  to  a  poor's  settlement,  it  was  held  that 
the  children  of  the  second  marriage  of  a  guilty  husband  divorced 
in  Massachusetts,  contracted  in  New  Hampshire,  where  no  impedi- 
ment existed,  had  their  father's  settlement  as  Intimate  offspring. 
It  appears  that  the  divorced  and  remarried  husband  had  remained 
resident  in  New  Hampshire  at  least  during  the  lifetime  of  his 
former  spouse.  The  opinion  puts  the  question,  afterwards  answered 
in  the  n^ative  in  Commonwealth  v.  Lane,  whether,  had  he  returned 
and  cohabited  with  his  second  wife  in  Massachusetts,  still  living 
the  first,  he  would  have  been  indictable  for  polygamy,  and  a 
pretty  distinct  indication  of  opinion  is  given  in  favour  of  a  probable 
affirmative  reply.  In  the  other  case — an  action  on  a  foreign  contract 
for  the  delivery  of  slaves — ^the  now  established  doctrine  appears 
as  an  obiter  dictum,  seemingly  for  the  first  time,  since  the  case  is 
found  subsequently  cited  as  the  proto-authority.  In  the  law  of  Scot- 
land— as  far  at  least  as  purely  judicial  authority  goes — ^tbe  subject 
has  really  never  got  beyond  the  stage  at  which  it  is  presented  here. 
Though  thus  settled  in  Massachusetts,  this  was,  till  only  last  year, 
still  an  open  question  in  the  Courts  of  New  York,  there  being  decisions 
both  ways,  the  balance,  however,  evidently  leaning  in  the  direction 
opposed  to  the  doctrine  of  the  Massachusetts  case.  The  point  appears, 
however,  to  have  been  now  finally  adjudicated  there  also  by  a 
judgment  of  the  New  York  Court  of  Appeals  {Van  Voorhis  v. 
BaintnaU,  24  Albany  Law  Journal,  348).  The  case  arose  out 
of  a  question  as  to  the  succession  of  a  child  by  the  second  wifa 
The  Courts  of  the  first  and  second  instance,  holding  themselves 
bound  by  precedent,  both  found  the  child  illegitimate  by  reason  of 
the  nullity  of  his  father's  second  marriage.  The  case  was  reversed 
in  the  Court  of  last  resort.  The  grounds  of  judgment  are  that 
the  New  York  statute  did  not  expressly  prohibit  a  second  marriage 
out  of  the  state  (on  the  analogy  that  penal  laws  cannot  reach 
offences  committed  beyond  the  limits  of  the  territory  unless  they 
are  expressly  declared  to  do  so),  and  contained  no  clause  as  to 
evasion  of  the  lex  domicilii  similar  to  the  Massachusetts  provision. 
This  is  entirely  consistent  with  the  Massachusetts  decisions. 

The  same  principle  was  affirmed  where  like  circumstances  fell 
to  be  adjudicated  on  in  the  converse  forum — ^that  of  the  place  of 
celebration  in  the  case  of  Dickson  v.  Dickson  (note  to  Common- 
wealth V.  Lane,  18  Am.  Eep.  522),  where  a  woman  divorced  for  her 
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fault  in  Kentucky  evaded  a  like  domiciliary  prohibition  by  crossing 
into  Tennessee  and  marrying  there.  The  Courts  of  Tennessee  held 
the  marriage  good. 

The  reports  of  Kentucky  furnish  an  example  of  a  solution  of  the 
question  under  still  another  aspect  {Stevenson  v.  Oray,  note  vi 
supra).  Nephew  and  uncle's  widow  are  within  the  forbidden  Ken- 
tuckian  degrees,  but  without  those  of  Tennessee.  Kentuckians  so 
related  were  married  in  the  latter  state,  and  thereupon  returned 
home,  and  the  Courts  of  Kentucky  pronounced  the  marriage  good. 

The  Massachusetts  case  of  Sutton  v.  Warren  in  1845  (see  Bishop, 
i  117  and  877),  in  which  a  marriage  between  a  man  and  his 
mother's  sister,  entered  into  in  England,  while  both  parties  were 
domiciled  there,  before  the  passing  of  Lord  Lyndhurst's  Act  (and 
80  only  voidable  by  sentence  of  the  Court,  not  void  ab  initio,  as 
it  would  be  now),  was,  in  a  collateral  proceeding — not  a  suit  of 
nullity — ^held  valid  in  Massachusetts,  seems  to  call  for  a  notice 
here.  Headers  of  Brook  v.  Brook  will  remember  the  vehement 
attack  made  on  this  decision  by  the  Lord  Chancellor,  in  which  he 
declared  it  to  have  proceeded  on  a  total  misapprehension  of  the 
law  of  England.  Mr.  Bishop  devotes  a  note  (p.  324)  to  a  defence 
of  the  American  Court.  The  merits  of  the  controversy  are  beside 
the  present  discussion,  for  the  judgment  on  the  facts  as  they  were 
taken  by  the  American  Court  went  no  further  than  that  a  marriage, 
good  both  lege  domieilii  and  lege  loci,  was  good  elsewhere.  The 
curious  anomaly  of  the  result  lies  in  the  fact  that  such  a  marriage 
is  absolutely  void  by  the  lex  fori. 

In  the  recent  case  of  MUliken  v.  Pratt  (28  Am.  Rep.  242),  in  the 
same  state,  the  wider  question  of  the  criterion  of  capacity  in  general 
came  under  the  review  of  the  same  learned  judge,  who  delivered 
the  opinion  in  Commonwealth  v.  Lane.  The  judgment  contains  a 
full  review  of  authorities  up  to  Sottomayor  v.  Be  Barros,  the  dictum 
of  Justice  Cotton  being  repudiated  as  entitled  to  little  weight  there. 
The  action  was  on  a  contract  of  guaranty,  made  in  Maine,  where  it 
was  valid,  by  a  married  woman  domiciled  in  Massachusetts,  where 
it  was  then,  but  would  not  be  now,  invalid  for  coverture.  The  point 
actually  in  controversy  was  of  course  that  of  general  capacity  to 
enter  into  an  ordinary  commercial  contract;  but  the  repudiation 
of  the  English  obiter  dictum  is  there  expressly  directed,  obiter,  to 
the  question  to  which  the  English  decision  furnished  an  answer — 
capacity  to  contract  marriage. 

The  works  of  only  two  contemporary  American  writers  on  this 
subject  have  come  within  my  reach — those  of  Bishop  and  Wharton. 
The  former  approaches  the  subject  from  the  municipal,  the  latter 
from  the  international  point  of  view.  Mr.  Bishop  (Marriage  and 
Divorce,  sixth  edition)  devotes  a  chapter  to  "The  Conflict  of  Marriage 
Laws  as  to  the  Inception  of  the  Status."  From  an  international 
point  of  view  his  discussion  of  the  subject  is  raised  on  too  limited 
a  basis  of  comparison  of  differing  national  systems,  and  his  conclu- 
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sions  are  thus  drawn  from  too  nairow  premisses.  His  citaiioDS  from 
English,  Scottish,  and  American  sonices  are  copious,  bat  he  does 
not  travel  beyond  the  limits  of  Anglo-Saxon  jurispradenca  He 
declares  nnambignonsly  for  the  lex  loci  eoniractus  as  the  criterion 
of  capacity,  on  the  ground  of  simplicity  and  expediency,  with  no 
qualification  on  the  head  of  evasion  of  the  lex  domestiea  or  other- 
wise. "  A  marriage  valid  by  the  law  of  the  country  in  which  it  is 
celebrated,  though  the  parties  wero  but  transient  persons,  though 
it  would  be  invalid  entered  into  under  the  same  formalities  in  tJbe 
place  of  their  domicile,  and  even  though  contracted  in  express 
evasion  of  their  own  law,  is  good  everywhere."  He  claims  tins  as 
the  law  of  England,  and  goes  back  to  ^Scrimshire  v.  Scrimshire  for 
the  rule  as  carried  forward  in  Simonin  v.  MalUie.  The  converse  he 
takes  as  also  sound  doctrine,  that  a  marriage  invalid  whero  cele- 
brated is  invalid  everywhere.  He  will  not  allow  an  exception 
created  by  an  express  prohibition  of  the  domestic  law,  and  this 
leads  him  to  quote  with  disapprobation  the  clause  of  the  Massa- 
chusetts statute  above  recited,  which  he  r^ards  as  a  departure 
from  the  prevailing  American  doctrine.  On  this  point  he  says, "  In 
reason  laws  prohibitory  of  particular  marriages  are,  when  declaratory 
of  the  mere  policy  of  the  state  enacting  them,  and  not  in  accord 
with  the  universal  sentiment  and  practice  of  Christendom,  local  in 
their  nature,  having  in  international  jurisprudence  no  force  beyond 
the  territorial  limits  of  their  own  state."  Instead  of  attempting, 
like  the  editor  of  Story,  to  square  Brook  v.  Brook  with  this  rule,  he 
admits  it,  along  with  Sottomayor  v.  De  Barros,  to  be  a  departure 
from  it,  and  condemns  them  as  unsound.  The  only  exceptions 
allowed  by  him  are  marriages  contrary  to  the  law  of  nature — ^those 
of  polygamy  and  incest  But  this  exception  is  to  be  strictiy 
construed.  "A  marriage  which  by  opinion  in  some  countries 
violates  natural  law,  and  by  opinion  in  other  countries  does  not,  is 
not  within  this  rule."  In  the  light  of  this  doctrine  Brook  v.  Brook 
is  wrong,  and  so  are  the  Southern  decisions  on  the  white  and 
coloured  marriages. 

By  thus  limiting  his  field  of  comparison  Mr.  Bishop  has  preserved 
perfect  consistency  in  his  doctrine,  but  it  is  at  the  expense  of  his 
reputation  for  extent  and  accuracy  of  learning,  which  makes  this 
perhaps  the  weakest  chapter  in  his  otherwise  able  and  exhaustive 
work.  After  discussing  the  Kentucky  case  of  the  nephew  who 
espoused  his  widowed  aunt,  he — virtusJly  condensing  the  language 
of  the  Court — makes  this  curious  observation :  "  A  contrary  deci- 
sion, rendering  it  void  in  Kentucky  while  valid  in  all  the  rest  of 
the  world,  would  have  taken  Kentucky  marriages  out  of  the  law  of 
nations,  and  made  them  a  mere  domestic  institution  peculiar  to  the 
one  state."  This  is  assuming  the  universality  of  his  own  rule  with 
a  vengeance.  The  Courts  of  Kentucky,  in  giving  a  contrary  deci- 
sion from  what  they  did,  would  have  had  on  their  side  those  of 
every  country — including  the  chief  countries  of,  if  not  all,  conti- 
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nental  Eardpe — whose  criterion  of  tnatrimonial  capacity  is  the  lex 
domicilii^  not  the  lex  lod  celebrcUionis.  Besides,  the  author's 
reasoning  here  humbly  appears  to  me  to  be  fallacious,  for  he  is 
arguing  in  a  circle.  He  gathers  his  doctrine  from  decisions  and 
bases  his  rule  on  them,  and  then  to  justify  a  particular  decision 
appeals  to  the  universal  prevalence  of  his  rule :  this  is  to  draw  a 
general  conclusion  from  particular  premisses,  and  then  to  defend  one 
of  the  premisses  by  deducing  it  from  the  general  principle  affirmed 
in  the  conclusion.  In  another  passage  he  indulges  in  a  sweeping 
inaccuracy  of  language,  which  can  only  be  attributed  to  the  want  of 
information  on  the  provisions  and  working  of  the  Continental  legal 
systems.  "  In  other  words,"  he  says,  in  a  section  headed,  "  Why 
Ux  loci  cantrdcttis  should  govern,"  ''  must  every  Government,  before 
allowing  a  marriage  to  take  place  within  its  territorial  limits,  cause 
inquiry  to  be  made  whether  the  parties  are  bond  fide  domiciled 
citizens,  and  if  in  a  particular  instance  they  are  found  not  to  be, 
forbid  the  banns,  or  postpone  them  till  a  commission  has  been  sent 
abroad  to  take  testimony,  and  it  is  thereby  ascertained  that  the  law 
of  their  domicile  permits  them  to  marry,  and  to  marry  in  a  parti- 
cular way  proposed  ?  .  .  .  There  is  believed  to  be  no  country  whose 
laws  provide  for  this  sort  of  inquiry  in  advance  of  marriage."  I 
apprehend  that  the  direct  contrary  of  this  statement  would  express 
the  state  of  matters  in  more  than  one  of  the  states  of  Europe.  That 
the  laws  of  Prussia  at  all  events  do  make  provision  for  such  inquiry, 
and  vnll  forbid  the  banns  till  their  curiosity  is  satisfied  on  the 
domiciliary  capacity  of  a  foreigner  proposing  to  marry  within  their 
jurisdiction,  and  that  they  have  done  so  in  a  recent  instance,  is 
within  the  certain  knowledge  of  the  writer.^ 

It  is  Wharton  himself  who  calls  attention  to  the  fact  that  Story 
— ^and  the  same  is  true  of  Surge  and  Kent — wrote  before  the 
advent  of  the  eminent  Continental  jurists,  who  have  recently  done 
so  much  to  place  the  principles  of  international  jurisprudence  on 
a  firm  scientific  basis.  Of  Wharton  himself  it  may*  in  turn  be 
observed,  that  he  has  come  to  his  work  after  an  apparently  anxious 

^  A  Scotsman  desiring  to  many  an  Englishwoman  in  Prussia,  at  a  place 
where  neither  an  ambassador  nor  a  consul  was  available — and  thus  of  necessi^ 
by  a  German^  not  a  British  marriage — was  required  by  the  Qerman  civic  authon* 
ties  to  produce  a  certificate  of  birth,  aud  either  a  copy  of  a  newspaper  circulating 
in  his  domicile  in  which  appeared  a  notice  containing  the  names  of  the  parties 
and  a  statement  of  their  intention  of  marriage,  or  alternatively  a  decliuration 
signed  by  the  "  Stadtsbehoerde  " — the  particular  official  or  officials  pointed  at 
by  which  expression  he  was  left  to  interpret  for  himself— of  his  domicile,  to  the 
effect  that  no  impediment  was  known  to  exist  to  his  marriage.  Both  the 
certificate  of  birth  and  the  newspaper  or  magistrate's  declaration — the  latter 
having  been  in  this  instance  resorted  to— hml  then  to  be  vii^  by  a  German 
consul ;  and  similar  procedure  had  to  be  gone  through  on  the  part  of  the 
woman.  With  this  tne  German  authorities  were  satisfied,  and  the  marriage 
was  duly  contracted  according  to  German  civil  forms  before  the  Buergermeister 
and  witnesses.  The  means  of  inquiry  adopted  may  not  have  been  the  most 
adequate  possible  for  the  end,  but  the  fact  that  any  such  were  used  shows  Mr. 
Bishop's  belief  to  rest  on  insufficient  knowledge. 
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and  thorongh  study  of  their  views,  and  thus,  with  a  vision  extended 
over  the  jurisprudence  of  all  civilized  states — not  like  that  of 
Bishop,  limited  to  British  and  American  law, — ^his  views  are  im- 
portant and  original  enough  to  merit  a  careful  consideration.  The 
second  edition  of  his  "Treatise  on  the  Conflict  of  Laws''  was  pub- 
lished last  year.  That  part  of  his  views  which  is  most  original  is 
that  on  personal  capacity  and  status,  where,  evidently  percipient 
of  the  weak  points  of  both  the  opposed  theories,  taken  sJong  with 
the  practical  impossibility  of  securing  the  universal  acceptation  of 
either,  he  has  endeavoured  to  erect  an  independent  theory  of  his 
own.  He  starts  in  this  part  of  his  subject  with  a  series  of  objec- 
tions which  to  his  mind  render  the  two  prevailing  theories  unworthy 
of  acceptation.  To  both  of  them  he  makes  the  extreme  objection 
that  they  would  logically  involve  the  recognition  of  the  polygamous 
marriages  of  Eastern  nations.  To  the  criterion  of  the  locus  can- 
tradtis  he  objects  the  practical  difficulties  which  arise  &om  a 
disagreement  among  states  as  to  what  shall  be  deemed  an  inces- 
tuous marriage.  An  American  Court  would  on  this  rule  hold  valid 
the  marriage  made  in  America  of  a  domiciled  Englishman  with  his 
deceased  wife's  sister.  Yet,  though  the  rule  logically  involves  its 
converse,  that  a  marriage  bad  at  the  place  of  celebration  is  bad 
everywhere,  it  would  never  be  brought  to  hold  invalid  the  same 
marriage  had  in  England  between  American  citizens.  The  same 
would  apply  to  the  test  of  marriageable  age,  where  two  laws  con- 
flict as  to  the  period  Surely  this  is  an  objection  to  the  illogical 
procedure  of  American  tribunals,  not  to  the  legal  principle.  If  the 
American  Courts  lay  down  the  rule  for  general  acceptance,  they 
oblige  themselves  to  adhere  to  it  To  hold  the  marriage  of  first 
cousins  void  is  as  repugnant  to  English  jurisprudence  as  to  do  so 
to  that  of  a  man  with  his  wife's  sister  is  to  American.  Yet  an 
English  Court  has  loyally  done  so  in  the  case  of  Sottamayor,  in 
conformity,  it  is  true,  with  the  other  theory,  but  whose  application 
made  the  same  demand  on  it  as  Mr.  Wharton's  instance  would  have 
done,  namely,  the  recognition  of  a  foreign  status. 

A  third  objection  is,  that  it  would  expose  persons  who  many 
when  traveUing  abroad  to  the  risk,  by  the  omission  to  observe  some 
petty  provision  of  the  local  law,  of  subsequently  finding  their 
piarriage  invalid  and  their  ofispring  illegitimate.  One  is  inclined 
to  wonder  whether  this  objection  is  stated  in  seriousness.  People 
— even  American  tourists — proposing  to  enter  into  the  most  im- 
portant relation  of  life,  may  surely  be  expected  to  put  themselves 
into  competent  hands — not  practically  a  very  great  difficulty — for 
information  as  to  the  provisions  of  the  local  law,  and  if  they  cannot 
do  so,  from  ignorance  of  the  language  or  otherwise,  to  restrain  their 
ardour  till  they  get  home  again.  Still  another  objection  is,  that 
it  would  open  a  way  for  intending  husbands  to  acquire  any  kind 
of  marital  capacity  they  fancied  during  the  marriage  by  marrying 
where  such  capacity  is  sanctioned.    The  answer  to  this  depends 
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partly  on  the  question  by  what  law  the  marital  capacity  falls  to 
be  regulated ;  if  by  that  of  the  domicile,  which  is  the  generally 
accepted  rule,  then  the  objection  ceases  to  be  applicable. 

His  first  objection  to  the  theory  of  the  lex  domicilii  is  limited  to 
the  view  of  its  adoption  in  the  United  States.  It  is  the  practical 
one  arising  from  the  large  number  of  immigrants  continually  arriv- 
ing in  the  States  from  many  nationalities,  who  would  under  this 
rule  find  a  difficulty  ''almost  insuperable"  in  the  way  of  their 
marriages.  "Few  aliens/'  he  says,  "who  marry  in  this  country, 
could  be  sure  that  they  were  legally  married ;  few  descendants  of 
such  aliens  could  be  sure  of  their  legitimacy."  The  second  objec- 
tion is  that  it  would  involve  the  recognition  of  such  quasi-penal 
impediments  as  the  celibacy  of  priests  and  the  incapacity  affixed 
to  Jews  in  Austria  of  intermarrying  with  Christians. 

He  then  states  his  own  theory  thus:  "A  third  theory,  which 
has  been  already  partially  exhibited,  is  that  matrimonial  capacity 
is  a  matter  of  distinctive  national  policy,  as  to  which  judges  are 
obliged  to  enforce  the  views  of  the  state  of  which  they  are  the 
officers."  Elsewhere,  bringing  it  to  the  test  of  a  specific  instance, 
that  of  the  marriage  of  white  and  black,  forbidden  by  the  domestic 
law,  had  outside  the  domicile,  when  judged  by  the  law  of  the 
domicile,  he  says,  "  The  first  point  for  the  Court  of  such  a  state 
to  determine  on  such  an  issue  is,  whether  the  prohibition  of  such 
marriages  is  part  of  the  distinctive  policy  of  the  state."  Should 
it  find  it  to  be  so,  it  must  hold  that  the  parties  cannot  so  evade  a 
law  which  forms  part  of  that  national  policy.  In  support  of  this 
he  quotes  the  Southern  cases  of  such  marriage  already  discussed. 
This  principle  is  an  exemplification  in  the  concrete  of  the  wider 
^one  as  to  capacity  in  the  abstract^  in  regard  to  which  the  only 
question  for  the  judge  is  "  what  statutes  regulating  capacity  are  to 
be  regarded  as  the  products  of  national  poUcy." 

One  is  not  surprised  to  find  an  eminent  foreign  critic  citing  Mr. 
Wharton's  position  as  fart  remarquahle ;  for  is  it  really  a  fresh 
theory  at  all  ?  Is  it  more  than  an  attempt  to  justify  the  diversity 
of  national  systems,  and  the  consequent  "  conflict  of  laws,"  by  an 
assertion  of  the  first  principle  of  the  jus  inter  gerUes,  that  of  the 
independent  sovereignty  of  each  state  within  its  own  borders? 
Can  any  law  of  an  independent  state  be  said  to  be  anything  but 
in  accordance  with  its  "  distinctive  national  policy"  ?  Does  not 
either  of  the  opposing  principles,  founded  respectively  on  the  lex 
domicilii  and  the  lex  loci  contracttis,  provided  that  one  only  be 
consistently  adhered  to  by  the  tribunals  of  all  nations,  cover  the 
whole  field  of  possibly  emergent  questions  as  to  capacity  in  general 
and  matrimonial  capacity  in  particular  ?  Is  not  either  capable,  if 
consistently  admimstered,  of  excluding  conflict  from  the  adjudica- 
tion of  every  case  involving  the  recognition  of  a  foreign  status  ? 
If  so,  then  there  is  no  room  for  a  third  theory;  but  I  must  post- 
pone for  the  present  any  attempt  to  answer  these  questions.    But 
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it  appears  to  me  that  Mr.  Wharton's  principle  is  equally  open  to 
some  of  the  objections  which  he  brings  against  the  others.  Wh^n 
we  meet  with  a  polygamoos  marriage,  the  first  point  for  the  Court 
to  determine  is,  whether  polygamy  is  part  of  the  distinctive  policy 
of  the  state  between  whose  domiciled  subjects  it  is  celebrated,  and 
if  so,  to  hold  it  valid.  If  a  man  goes  abroad  to  marry  in  order  to 
acquire  a  particular  marital  capacity  accorded  by  the  laws  of  a 
particular  state,  we  have  only  to  inquire  whether  it  is  part  of  the 
national  policy  of  that  state  that  such  capacity  should  attach  to 
marriages  contracted  there,  and  if  so,  to  accord  it  here. 

The  most  serious  objection  to  any  theory  of  capacity  is,  that  it 
would  produce  a  conflict  and  a  diversity  of  result  in  different  coun- 
tries. On  our  author's  own  example  this  would  be  the  consequence 
of  his  rule,  for  the  Englishman  who  marries  his  deceased  wife's 
sister  in  the  States  contracts  a  valid  marriage  with  all  its  conse- 
quences, while  in  England  the  children  of  such  a  marriage  would 
be  bastards;  for  surely  no  clearer  declaration  of  national  policy 
on  this  matter  could  be  conceived  than  that  of  the  House  of  Lords 
in  BrooKs  case.  That  the  application  of  his  theory  would  remove 
obstacles  from  the  path  of  the  speedy  marriages  of  American 
immigrants,  whose  capacity  might  be  diversely  fixed  by  their 
domestic  laws,  is  true ;  but  that  is  only  to  say  that  here  only  one 
law  would  be  applied,  ignoring  the  application  of  any  foreign  law. 
No  conflict  could  arise  within  the  sphere  of  one  national  law.  But 
what  would  be  the  result  should  any  such  immigrant,  who  had  so 
married  in  defiance  of  his  domestic  law,  afterwards  return  home 
with  his  wife  ?  The  Courts  of  his  domicile  would  enable  him  to 
throw  her  off  if  so  inclined  The  part  of  the  scientific  jurist  is  to 
find  a  common  principle  on  which  the  laws  of  different  sovereign 
communities  may  be  based,  and  which  will,  when  evenly  adminis- 
tered by  all  and  each,  obviate  the  possibility  of  conflict  To  pro- 
pound as  a  theory  a  maxim  which  leaves  an  actual  diversity  of 
rule  and  a  possible  conflict  of  decision  is  not  to  attain  this  end. 
As  one  nation  is  found  to  adopt  the  lex  domicilii,  and  another  the 
lex  loci  contractus,  so,  in  another  sphere,  one  state  favours  protection 
and  another  free-trade.  It  is  no  solution  of  the  question,  which  is 
in  principle  the  right  course,  for  the  political  economist  to  appeal 
to  the  right  of  each  country,  being  sovereign  within  its  own  borders, 
to  take  which  it  pleases.  The  weakness  of  Mr.  Wharton's  theory 
is,  that  take  it  in  what  aspect  one  wiQ,  when  judged  as  he  judges 
the  other  theories,  by  results,  it  leaves  conflicts  and  anomalies,  with 
whose  production  he  arraigns  them,  precisely  where  they  were. 

In  an  article  on  "  Becent  Cases  as  to  Jurisdiction  in  Questions 
of  Marriage  and  Divorce,"  in  the  March  number  of  this  Journal, 
there  is  discussed  a  case  from  Illinois,  with  which  I  am  acquainted 
only  from  that  source.  The  decision  is  not  strictly  in  point  on 
the  present  question,  since  the  Court  appears  to  have  blundered 
in  confusing  the  effects  of  a  suit  for  nullity  with  those  of  one  for 
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divorce,  as  pointed  out  by  the  writer  of  the  article,  with  whose 
remarks,  except  in  one  incidental  particular,  I  entirely  agree.  But 
the  case  is  a  trenchant  example  of  the  conflict  of  laws,  and  of  the 
results  of  the  operation  of  Mr.  Wharton's  theory  in  the  case  of  an 
immigrant  to  the  States  seeking  to  annul  a  marriage  legally  con- 
tracted there  after  returning  to  his  own  country. 

{To  be  contintied.) 


LIEN  FOR  DEAD  FREIGHT. 

It  is  a  question  of  interest  for  the  maritime  lawyer,  and  more 
especially  is  it  a  matter  interesting  to  owners  and  charterers  of 
ships,  whether  a  lien  may  be  given  for  what  is  usually  denominated 
dead  freight  It  is  unnecessary  to  say  that  there  is  no  such  lien 
at  common  law,  and  a  captain  is  not  entitled  to  refuse  to  deliver 
his  cargo  to  the  consignee  until  his  claim  for  dead  freight  is  satisfied, 
unless  he  has  been  given  such  right  of  lien  by  the  charter-party  or 
bill  of  lading.  Although,  therefore,  the  owner  has  a  lien  for  the 
freight  of  the  cargo  on  board,  he  has  no  such  right  of  lien  at 
common  law  for  cargo  not  on  board,  or  for  dead  freight,  but  his 
claim  against  the  charterer  or  other  person  is  limited  to  a  personal 
right  of  actioiL 

The  further  question,  however,  presents  itself,  whether  in  the 
event  of  a  special  clause  in  the  charter-party  or  biU  of  lading  giving 
a  lien  for  dead  freight^  the  captain  is  entitled  to  retain  the  cargo 
until  payment  of  such  dead  freight  ?  The  answer  to  this  question 
which  naturally  presents  itself  is,  Surely!  when  the  contract 
between  the  parties  says  so.  The  answer,  however,  does  not  appear 
so  easy  as  may  be  at  first  supposed,  and  the  English  Courts,  at  least 
in  several  cases,  have  refused  to  allow  such  lien  even  when  it  is 
given  in  the  charter-party  by  so  many  words.  And  it  is  interest- 
ing to  inquire  the  reasons  which  have  induced  the  English  judges 
to  refuse  to  give  effect  to  the  agreement  of  partie&  In  the  &st 
place,  they  say  that  the  term  "  dead  freight "  does  not  in  reality 
mean  what  is  popularly  understood  by  that  term,  but  that  it  means 
something  else.  What  that  something  else  is,  is  not  very  clearly 
stated,  further  than  that  it  is  something,  as  has  been  said  by  one  of 
the  English  judges,  which  cannot  be  called,  according  to  the  ordi- 
nary interpretation,  dead  freight  at  all.  The  reason  which  has 
chiefly  influenced  the  opinions  of  the  English  judges  in  this  direc- 
tion is  one,  doubtless,  which  is  worthy  of  respect  They  say  that  to 
give  such  a  lien,  except  where  the  sum  for  which  it  is  claimed  is  a 
liquid  sum,  would  be  prejudicial  to  the  interests  of  commerce,  and 
hence  they  have  striven  to  narrow  the  meaning  of  the  term  dead 
freight,  and  to  hold  it  applicable  only  where  a  specific  sum  is 
mentioned  as  dead  freight     But  are  the  English  judges  right  in 
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stating  that  dead  freight  is  something  else  than  what  is  generally 
understood  by  the  term  ?  In  support  of  their  definition  of  dead 
freight  they  claim  the  great  authority  of  Lord  Ellenboroagh,  and 
they  say  that  it  is  in  conformity  with  his  definition  to  hold,  as  they 
do,  that  the  claim  must  be  liquid  before  it  can  be  denominated 
"  dead  freight." 

Let  us,  therefore,  endeavour  to  ascertain  what  dead  freight  is,  as 
the  whole  question  really  turns  upon  this,  and  if  it  is  found  not  to 
be  in  conformity  with  the  views  of  the  English  judges,  then,  bow- 
ever  worthy  may  be  the  motives  which  prompt  their  refusal  to  give 
efiect  to  it,  these  motives,  it  is  conceived,  must  yield  to  the  necessity 
for  recognising  the  contract  of  parties. 

What  is,  then,  the  definition  of  dead  freight  given  by  Lord  Ellen- 
borough  to  which  the  English  judges  refer  ?  It  is  contained  in  the 
case  of  Phillips  v.  JSodie,  reported  in  voL  xv.  of  East's  Reports,  p. 
555,  and  in  order  to  understand  it  we  must  look  shortly  at  the  facts 
of  the  case.  The  rubric  of  the  report  is  as  follows :  "  Where  the 
freighter  of  a  ship  covenanted  that  if  she  should  not  be  fuUy  laden, 
he  would  not  only  pay  for  the  goods  on  board,  but  also  for  so  much 
in  addition  as  the  ship  would  have  carried,  for  which  he  had  before 
stipulated  to  pay  freight:  ffeld^  that  the  shipowner  had  no  lien 
upon  the  goods  actually  on  board  for  the  amount  of  the  dead  freight^ 
in  other  words,  for  the  compensation  in  damages  which  he  was 
entitled  to  for  the  freighter's  breach  of  contract  in  not  putting  a 
full  loading  on  board :  which  damages  were  unliquidated :  and  there 
being  no  lien  in  such  a  case  either  by  the  usage  of  trade  or  the 
express  contract  of  the  parties."  The  rubric  summarizes  correctly 
the  facts  of  the  case,  and  one  of  the  points  for  decision  was  whetiier 
there  was  a  lien  for  dead  freight  in  the  absence  of  a  special  agree- 
ment for  it  The  answer  being,  that  there  was  no  such  lien  by 
usage  of  trade,  and  therefore  that  there  was  none  such  in  that  case, 
seeing  it  had  not  been  bargained  for.  Lord  EUenborough,  after 
stating  that  a  lien  for  freight  is  a  right  to  detain  the  goods  on  board 
until  their  freight  is  paid,  goes  on  to  say,  **  But  here  the  claim  to 
retain  is  for  the  amount  of  damages  unascertained,  which  the  parties 
are  entitled  to  recover  for  the  non-completion  of  the  cargo,  commonly 
called  dead  freigfU :  but  it  is  that  term,  freight,  which  has  misled 
the  defendants ;  for  it  is  not  freighi,  but  an  unliquidated  compen- 
sation for  the  loss  of  freight  recoverable  in  the  absence  and  place 
of  freight."  Nothing  appears  to  be  clearer  than  Lord  Ellenborough's 
words.  He  is  giving  his  definition  of  dead  freight  and  showing 
that  it  is,  properly  speaking,  not  freigJd  at  all,  and  that  therefore 
these  can  be  no  lien  for  it  apart  from  special  contract,  because  there 
is  nothing  on  which  a  lien  could  attach. 

Let  us  turn  now  to  the  construction  which  the  judges  in  Oray 
V.  Carr  put  upon  Lord  Ellenborough's  words.  In  the  case  of  Gfrojf 
V.  Carr,  which  is  reported  6  L.  K.  Q.  B.  522,  was  an  action  by  the 
owners  of  a  ship  in  which,  inter  alia,  they  claimed  a  lien  for  dead 
*^ht.    The  charter-par^  bore  that  the  ship  was  to  load  a  full 
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cargo  of  Btaves,  and  that  the  owners  were  to  have  an  absolute  lien 
on  the  cargo  for  all  freight,  dead  freight,  and  demurrage.  The  bUls 
of  lading  in  the  possession  of  the  consignee  bore  that  the  cargo  was 
to  be  delivered  "  as  per  the  aforesaid  charter-party  to  order,  he  or 
they  pa3ring  freight  and  all  other  conditions  as  per  charter-party." 
The  majority  of  the  judges  held  that  there  was  no  lien  for  deieul 
freight,  and  in  the  course  of  his  opinion  Justice  Brett  says,  "  Such 
a  claim  for  unliquidated  damages  is  not  dead  freight  I  always 
thought  that  that  great  judge,"  Lord  Ellenborough,  "  was  pointing 
out  in  Phillips  v.  Bodie,  that  although  many  people  called  unascer- 
tained damages  for  not  loading  a  fuU  cargo,  dead  freight,  they  were 
wrong."  And  Kelly,  C.B.,  in  the  same  case  says,  "  Dead  freight, 
as  well  observed  by  Lord  Ellenborough  in  the  case  of  Phillips  v. 
Bodie,  cannot  be  properly  used  as  designating  the  unliquidated 
damages  recoverable  by  reason  of  breach  of  a  contract  to  ship  a  full 
and  complete  cargo." 

It  is  difiQcult  to  see  how  these  learned  judges  could  put  such  a 
construction  upon  Lord  Ellenborough's  words,  and  in  the  face  of 
their  confident  opinion  diffidence  might  have  prevented  the  asser- 
tion that  Lord  Ellenborough  has  been  misconstrued  by  them.  But 
there  are  opinions  of  no  less  eminence  upon  the  other  side,  in  favour 
of  the  view  that  Lord  Ellenborough  here  is  indeed  defining  dead 
freight  In  the  case  of  iPLean  v.  Fleming  (April  3,  1871,  L.  R 
2  H.  L.  (Scottish)  128)  we  have  the  Lord  Chancellor  (Hatherley) 
saying,  **  Now,  dead  freight  has  been  defined  by  Lord  Ellenborough 
as  being  unliquidated  compensation  for  loss  of  freight  by  way  of 
remuneration  in  respect  of  that  loss,"  and  Lord  Chelmsford  speaks 
to  the  same  efiect  We  may  then  take  it  as  a  settled  point  that 
Lord  Ellenborough  in  the  passage  referred  to  was  defining  what 
dead  freight  was,  and  not  what  it  was  erroneously  supposed  to 
be;  and  that  it  is  in  law  unliquidated  compensation  for  loss  of 
freight  by  way  of  remuneration  in  respect  of  that  loss.  Mr.  Bell's 
definition  is  also  in  conformity  with  this.  He  defines  it  in  lus 
'*  Commentaries,"  seventh  edition,  voL  i  p.  620,  as  "  an  unascertained 
claim  of  damages  or  unliquidated  compensation  for  the  loss  of 
freight,  recoverable  in  the  absence  and  place  of  freight" 

If  these  are  correct  definitions  of  dead  freight,  the  question 
arises.  If  in  a  charter-party  a  lien  is  given  for  it  in  so  many  words, 
why  should  the  contract  of  the  parties  not  be  given  effect  to  ?  The 
views  of  the  judges  in  Gray  v.  Cart's  case  as  to  what  dead  freight 
is  being  wrong,  there  only  remains  the  objection,  that  to  give  such 
a  lien  in  cases  where  the  claim  is  not  liquid  would  be  prejudicial 
to  the  interests  of  commerce.  But  to  refuse  to  give  a  Uen  except 
where  the  claim  is  liquid  would  be  to  refuse  to  give  a  lien  in  many 
cases  for  dead  freight  according  to  the  correct  definition,  and  con- 
sequently to  refuse  to  give  effect  to  the  contract  of  the  parties. 
Delaying  consideration  of  the  objection  to  do  so  on  the  ground  of 
inconvenience  and  prejudice  to  the  interests  of  commerce,  let  us  see 
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whether  there  are  anj  occasions  in  which  dead  freight  in  the  ordi- 
nary acceptation  of  the  term  is  a  claim  which  can  ever  be  otherwise 
than  illiquid  to  some  extent.  Even  in  the  case  of  a  uniform  caigo. 
Lord  Westbury,  in  the  case  of  WLean  v.  Fleming  already  referred 
to,  points  out  that  it  would  be  very  unreasonable  to  say  that  the 
deficient  quantity  in  the  case  of  short  loading  should  be  paid  for 
at  the  rate  assigned  per  ton  in  the  charter-party.  ''For/'  he  says, 
"  undoubtedly  if  the  full  freight  had  been  furnished  to  the  captain, 
the  expenses  of  loading  and  the  other  expenses  attendant  upon  the 
additional  210  tons  (the  amount  of  deficient  cargo  in  that  case) 
which  were  wanting  would  have  occasioned  some  expenditure  to  the 
shipowner.  I  cannot  therefore  agree  that  the  stipulation  for  pay- 
ment of  dead  freight,  without  more,  entitles  the  shipowner  to  have 
the  deficient  quantity  assessed  at  the  price  per  ton  stipulated  to  be 
paid  for  the  cargo  that  is  put  on  board.  The  result  therefore  is, 
that  in  a  charter-party  giving  no  specific  sum  as  to  the  amount  to 
be  recovered  by  way  of  compensation  for  dead  freight,  the  ship- 
owner becomes  entitled  only  to  a  reasonable  sum,  which  is  another 
word  for  unliquidated  damages."  But  if  the  claim  be  illiquid 
while  there  is  a  homogeneous  cargo  at  a  uniform  rate  of  freight, 
much  more  is  the  claim  illiquid  where  the  captain  has  taken  in 
goods  at  a  different  rate  to  fill  up  the  vacant  space  in  his  ship. 
To  get  quit  of  such  objections  the  amount  of  dead  freight  would 
require  to  be  fixed  by  the  charter-party ;  but  it  is  difficult  to  see 
how  in  a  charter-party  a  sum  could  be  fixed  beforehand  for  dead 
freight,  the  amount  of  which  depends  upon  the  deficiency  of  the 
cargo,  which  of  course  cannot  be  ascertained  till  the  event  Indeed, 
as  Cleasby,  B.,  says  in  Oray  v.  Carr^  "the  rule  contended  for"  by 
those  who  maintain  that  a  lien  for  dead  freight  can  only  exist  when 
the  amount  is  definitely  ascertained  "  would  come  to  this,  tliat  the 
only  case  in  which  there  is  a  lien  for  dead  freight  is  where  the 
claim  is  not  for  dead  freight  at  alL  If  there  is  an  agreement  to 
pay  so  much  a  ton  upon  the  carrying  capacity  of  the  ship,  it  matters 
not  whether  the  ship  is  full  or  empty,  the  same  sum  is  to  be  paid 
by  the  agreement,  and  there  is  nothing  like  dead  fre^ht  in  the 
transaction;  yet  it  is  said  that  the  clause  for  dead  freight  was 
intended  to  apply,  and  can  only  apply,  to  such  a  charter-party." 

If,  then,  the  objection  on  the  ground  of  the  claim  being  illiquid 
is  good,  it  would  hold  in  all  cases  except  in  the  case  of  a  rate  of 
freight  at  so  much  per  ton  of  the  ship's  capacity,  which  would  give 
no  room  for  the  existence  of  dead  freight  at  all,  reducing  the  pro- 
vision in  the  charter-party  to  a  meaningless  phrase  quite  inappli- 
cable to  the  circumstances. 

What,  then,  is  the  reason  given  for  refusing  to  give  a  lien  for  dead 
freight  unless  the  claim  is  liquid  ? 

It  is  said,  if  it  were  recognised  in  law  that  there  was  a  lien  for 

dead  freight  in  all  cases,  a  cargo  might  be  retained  by  the  master 

of  a  ship,  and  he  might  refuse  to  deliver  it  until  payment  of  a  claim 

hich  could  not  be  ascertained  until  after  the  lapse  of  a  consider- 
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able  period  of  time,  and  that  this  would  be  inconvenient  to  the 
parties  and  prejudicial  to  the  interests  of  commerce.  In  so  far  as 
the  objection  of  inconvenience  is  concerned,  the  merchants  them- 
selves surely  are  the  best  judges  of  that  And,  as  Lord  Westbury 
says  in  APLean  v.  Fleming,  already  quoted,  "  they  ought  to  have 
considered  that  when  they  entered  into  the  contract ;"  and  he  goes 
on, "  There  having  been  a  clear  stipulation  that  the  lien  shall  enure 
for  dead  freight,  which  will  make  it  enure  for  the  sum  to  be  assigned 
as  the  proper  compensation  for  the  dead  freight,  I  think  it  is  impos- 
sible to  set  up  any  consideration  of  inconvenience  in  answer  to  the 
clear  terms  of  the  contract  which  has  been  entered  into."  However 
the  objection  of  inconvenience  may  fare,  this  last  objection  referred 
to  by  Lord  Westbury  is  the  most  serious  objection,  viz.  that  the 
refusal  of  such  lien  where  stipulated  for  is  contrary  to  all  principle, 
and  in  the  teeth  of  the  rule  that  the  contracts  of  the  parties  must 
be  given  effect  to  where  they  are  clearly  expressed. 

But  it  may  be  objected,  previous  decisions  require  that  no  lien 
should  be  recognised  for  an  illiquid  claim  in  name  of  dead  freight, 
and  it  was  because  of  these  previous  decisions  that  the  judges  in 
Oray  v.  Carr  decided  as  they  did.  No  doubt  the  judges  do  refer 
to  previous  decisions  as  pointing  to  the  result  they  reach,  although 
their  opinions  do  not  by  any  means  rest  exclusively  or  even  mainly 
upon  these  decisions.  They  refer,  for  instance,  to  the  case  of  Phillips 
V.  Hodie.  But  this  case  has  been  already  touched  upon,  and  it  has 
been  shown  to  give  no  countenance  to  the  doctrine  that  an  express 
lien  for  dead  freight  does  not  apply  where  the  dead  freight  is  an 
illiquid  sum.  The  case  of  Kirckner  v.  Venus  (12  Moore's  P.  C. 
Cases,  361)  is  also  referred  to,  but  that  case  simply  decided  that  a 
payment  provided  in  the  charter-party  to  be  made  within  one 
month  after  sailing — vessel  lost  or  not  lost — was  not  freight  in  the 
proper  sense  at  all,  but  a  sum  ''  to  be  paid  for  taking  the  goods  on 
board  and  undertaking  to  carry  them."  Pearson  v.  Oosckm  (17  C. 
B.  K  S.  352,  33  L.  J.  C.  P.  265)  is  another  case  referred  to  by  the 
judges  in  Oray  v.  Carr,  and  it  certainly  does  appear  to  be  an 
authority  in  favour  of  the  view  that  unliquidated  compensation  for 
loss  of  freight  is  not  dead  freight,  but  something  elsa  The  case  of 
Oray  v.  Carr,  therefore,  following  upon  Pearson  v.  Ooschen,  bade  fair 
to  overturn  Lord  EUenborough's  definition,  and  to  lay  it  down  as 
law  that  dead  freight  must  be  a  liquid  sum  in  order  to  entitle  the 
owners  to  the  lien  specified  for  it  in  the  charter-party. 

It  is  satisfactory,  therefore,  to  find  the  House  of  Lords  giving  effect 
to  the  clearly-expressed  contract  of  the  parties,  and  brushing  aside 
the  fallacies  which  were  in  danger  of  interfering  with  the  fearless 
application  of  those  broad  principles  of  construction  applicable  to 
all  contracts.  The  case  of  McLean  v.  Fleming  originated  in  the 
Scottish  Courts.  Mr.  Fleming  was  the  owner  of  the  bark  "  Persian/' 
and  M'Lean  &  Hope  entered  into  a  charter-party  at  Constantinople 
whereby  it  was  agreed  that  the  ship  should  load  a  full  cargo  of 
cattle-bones  from  certain  ports  named.    The  ship  was  stated  in 
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the  charter-party  to  be  of  the  measurement  of  598  tons  or  there- 
abouts ;  and  the  freight  was  to  be  at  the  rate  of  35s.  per  ton  of 
bones — the  captain  or  owner  to  have  an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight,  and  demurraga  Upon  the  ship  arriv- 
ing at  her  destination  it  was  found  that  there  was  a  deficiency  of 
210  tons,  which  the  ship  could  have  carried  beyond  what  was 
actually  on  board,  and  for  this  amount  the  captain  claimed  a  lien. 
The  Second  Division  of  the  Court  of  Session  found  that  the  captain 
was  entitled  to  a  lien,  and  the  House  of  Lords  upon  appeal  con- 
firmed that  decision.  In  the  course  of  his  opinion  the  Lord  Chan- 
cellor said,  "Tliere  is  no  difficulty  in  ascertaining  what  the 
engagement  was  in  this  particular  case.  The  cargo  was  of  a 
uniform  description.  It  does  not  appear  to  me  that  there  is  any 
difficulty,  or  anything  to  induce  us  to  suppose  that  there  was  any 
misunderstanding  between  the  parties  as  to  what  the  real  contract 
was.  So  much  per  ton  has  been  agreed  to  be  paid  for  a  full  cargo 
of  a  uniform  description  of  goods.  A  full  supply  of  a  uniform 
description  of  goods  has  been  agreed  to  be  supplied,  and  there  is 
no  difficulty  in  ascertaining  either  the  quantity  of  the  cargo  agreed 
for,  or  the  amount  agreed  to  be  paid  per  ton  for  the  cargo.  The 
payment  is  to  be  at  the  same  rate  in  respect  of  the  goods  not 
supplied  as  for  the  goods  supplied.  Of  course  there  may  always 
be  some  difficulty  in  liquidating  the  damages,  because  it  may  be 
that  the  captain  may  have  had  it  in  his  power  to  fill  up  the  cargo ; 
he  may  have  had  an  offer  from  other  parties  to  fill  up  the  deficiency : 
he  may  have  had  an  offer  from  the  very  parties  who  entered  into 
the  agreement  to  secure  him  in  respect  of  dead  freight  All  that 
will  have  to  be  considered  if  the  case  occurs."  Lord  Chelmsford 
also  says,  "  It  may  be  observed  that  even  where  there  is  an  express 
stipulation  to  pay  full  freight  as  if  the  goods  had  actually  been 
loaded  aboard,  and  that  the  master  shall  have  the  same  lien  upon 
the  goods  actually  on  board  as  if  the  ship  had  been  fully  laden, 
the  case  may  be  one  of  unliquidated  damages ;  for  the  master  may 
have  filled  the  vacant  space  with  the  goods  of  other  persons,  and 
the  freighter  would  be  entitled  to  have  an  allowance  for  the  profit 
thus  made.  In  construing  the  charter-party  it  must  be  assumed 
that  the  parties  understood  the  meaning  of  the  terms  they  employed, 
and  that  amongst  others  the  term  *dead  freight'  meant  (according 
to  Lord  Ellenborough's  definition) '  an  unliquidated  compensation 
for  the  loss  of  freight.'  The  freighter  with  this  understanding 
agrees  to  load  on  board  the  respondent's  ship  a  full  and  complete 
cargo  of  cattle-bones,  and  to  pay  freight  at  the  rate  of  35s.  sterling 
English  per  ton.  He  knows  that  if  he  failed  to  perform  his  cove- 
nant to  load  a  full  and  complete  cargo,  he  will  be  liable  to  the 
shipowner  in  damages  under  the  name  of  dead  freight,  and  he 
agrees  to  give  the  captain  or  shipowner  an  absolute  lien  on  the 
cargo  for  all  freight,  dead  freight,  and  demurraga  Why  should  not 
his  £^reement  have  its  intended  effect  ?  This  case  can  hardly  be 
considered  to  be  one  of  unliquidated  damages,  because  the  captain 
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not  having  brought  home  any  other  goods  than  those  of  the 
appellants,  the  proper  measure  of  the  shipowner's  claim  appears 
to  be  the  amount  of  the  agreed  freight  which  he  would  have  earned 
upon  the  deficient  quantity  of  210  tons  of  bones.  But  whether 
the  amount  of  his  damages  is  to  be  regarded  as  ascertained  or  not, 
I  am  of  opinion  that  the  charter-party  gives  him  a  lien  for  his 
claim  on  account  of  the  deficient  cargo."  And  Lord  Colonsay  says, 
"  The  circumstance  that  the  precise  amount  is  not  specified  does 
not  affect  the  principle.  In  almost  any  case  that  might  happen 
there  might  be  some  inquiry  raised  as  to  the  amount  of  dead  freight 
It  may  te  alleged  on  the  part  of  the  charterers  that  other  goods 
were  received,  or  it  may  be  alleged  that  certain  things  have  to  be 
deducted,  and  so  forth ;  but  still  the  contract  is  there.  It  may  be 
inconvenient  or  not  that  it  should  receive  effect,  but  still  there  it 
is,  and  it  is  binding  on  the  parties." 

In  this  case  of  M'Lean  v.  Fleming  the  House  of  Lords  have 
authoritatively  decided  that  where  a  lien  for  dead  freight  is  bargained 
for,  such  lien  will  be  given  effect  to  where  the  claim  is  not  com- 
plicated by  the  captain  having  taken  on  board  cargo  to  fill  up  the 
unoccupied  space  in  the  ship.  But  from  the  observations  of  some 
of  the  judges,  if  the  claim  be  so  complicated,  it  is  seen  that  they 
leave  it  an  open  question  whether  or  not  the  lien  would  be  given 
effect  to.  Bearing  in  view,  however,  what  has  been  said  by  Lord 
Westbury  as  to  the  difficulty  in  all  cases  in  ascertdning  the  amount,, 
the  consideration  arises  whether  the  difficulties  are  so  much  greater 
in  any  other  case  likely  to  occur  as  to  render  it  advisable  to  refuse 
to  give  effect  to  the  distinct  bargain  of  the  parties. 

Passing  over  the  case  where  a  uniform  cargo  is  contemplated  at 
so  much  a  ton,  and  where  the  amount  of  dead  freight  will  simply 
be  the  difference  between  the  cargo  actually  on  boaid  and  the  ship's 
capacity — the  case  of  M'Zean  v.  Fleming — making  certain  deduc- 
tions, as  Lord  Westbury  points  out,  for  the  expense  of  loading  and 
other  expenses,  let  us  ts^e  the  case  where  the  master,  instead  of 
bringing  his  ship  home  partially  empty,  fills  up  with  other  cargo  at 
a  lower  rate  of  freight  In  this  case,  as  in  the  previous  one,  the 
principle  of  calculation  is  quite  simple,  and  the  detailed  working 
out  need  not  be  formidable.  Having  found  the  difference  between 
the  cargo  put  on  board  at  charter-party  freights  and  the  capacity  of 
the  ship,  there  will  fall  to  be  deducted  from  the  sum  of  short  freight 
thus  brought  out  the  amount  of  freight  of  the  cargo  taken  to  fill  up, 
the  difference  of  course  being  the  amount  of  loss  or  dead  freight. 

In  the  case  of  Oray  v.  Carr  the  bargain  was  to  load  "  a  full  and 

complete  cargo  of  staves  —  grain,  seed  or  stowage  goods,  or  lawful 

merchandise,  .  .  .  paying  freight  as  follows,  viz.:  8s.  per  100  pieces 
of  oak  staves,  34/36  in.  x  4^,  16  in.  x  11/14  lines,  all  French 
measure :  other  dimensions  in  proportion,  and  other  merchandise 
if  shipped  to  pay  in  full  and  fair  proportion."  Oak  staves  were 
shipped,  but  short  of  a  full  cargo.     On  arrival  at  the  port  of  dis- 
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charge  the  owners  claimed  £364, 198.  5d.  as  dead  fi*eight  for  the 
cargo  short-shipped.  The  ship's  capacity  being  known,  the  ascer- 
tainment of  the  amount  of  dead  freight  could  not  have  been  a 
matter  of  much  difficulty.  If  it  was  not  strictly  a  liquid  claim  it 
might  fairly  be  considered  a  claim  quod  statim  liquidari  potest, 
and  hence  the  remainder  of  the  maxim  might  be  held  applicable, 
pro  jam  liquido  hdbetur.  Cleasby,  B.,  says  with  reference  to  this, 
"In  the  charter  as  it  stands  altered  in  writing  the  calculation 
would  be  simple.  It  obliges  the  charterer  to  load  a  full  cargo,  and 
makes  the  freight  payable  at  so  much  per  100  pieces  of  oak  staves 
and  other  cargo  in  fair  proportion.  It  does  not  make  the  freight 
payable  in  respect  of  different  cargo,  according  to  different  specified 
rates,  so  as  to  make  the  freight  to  be  earned  vary  with  the  cargo 
carried.  But  whatever  be  the  cargo  carried,  it  would  be  paid  at 
the  same  rate  as  if  all  had  been  oak  staves.  So  that  although  the 
claim  in  form  would  be  as  damages  for  not  loading  a  complete  cargo, 
yet  as  soon  as  the  capacity  of  the  vessel  for  carrying  oak  staves  is 
ascertained,  the  claim  is  liquidated  by  deducting  the  freight  actually 
carried." 

There  is  a  further  position,  however,  in  which  matters  might  be 
found  at  the  port  of  loading  which  presents  greater  difficulty  to  the 
working  out  of  a  lien  for  dead  freight  than  the  cases  previously 
mentioned.  That  is,  where  the  charter-party  contemplates  different 
commodities  at  different  rates  of  freight  How  in  such  case  wiU 
the  agreement  of  parties  for  a  lien  be  worked  out  ?  Such  a  contract, 
in  the  circumstances  supposed,  certainly  does  present  difficulties  in 
the  adjustment  of  the  damages  sustained.  But  it  is  thought  a  system 
of  average  could  in  such  cases  be  struck  which  would  be  recognised  by 
all  parties  and  given  effect  to.  The  amount  of  vacant  space  in  the 
ship  being  ascertained,  let  that  be  multiplied  by  the  mean  rate  of 
the  freight  bargained  for  in  the  charter-party.  That  is  to  say,  sup- 
pose freight  is  bargained  for  as  follows,  viz.:  at  lis.  for  every  cwt  of 
sugar ;  12s.  6d.  per  cwt.  for  every  bag  of  coffee ;  13s.  6d.  per  cwt  for 
every  cask  of  coffee.  Upon  finding  the  unoccupied  space,  multiply 
this  by  12s.  4d.,  the  mean  freight  of  the  three  different  commodities 
specified,  and  you  have  the  amount  of  dead  freight  But  whatever 
difficulties  might  be  experienced  in  adjusting  the  amount  of  the 
claim,  as  the  learned  judges  in  the  case  of  McLean  v.  Fleming  said, 
this  is  the  affair  of  the  contracting  parties,  and  it  certainly  does  not 
appear  to  afford  a  sufficient  reason  for  refusing  to  give  effect  to 
their  specific  contract 
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Sentence  of  death  has  not  been  passed  upon  any  criminal  in  Scot- 
land for  some  years,  except  in  one  recent  case  in  Glasgow,  and 
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indeed  the  capital  sentence  has  been  but  twice  carried  into  execu- 
tion north  of  the  Tweed  since  Chantrelle  was  hanged  for  the 
murder  of  his  wife.  One  case  was  that  of  an  old  man  at  St. 
Andrews,  who  in  the  excitement  of  a  drinking-bout  killed  his  wife 
and  then  endeavoured  to  make  away  with  himself;  the  other 
was  that  of  a  lad  in  Glasgow,  only  eighteen  years  of  age,  who 
struck  a  mortal  blow  at  a  companion  in  the  height  of  a  drunken 
quarrel.  Of  course  we  are  bound  to  assume  that  the  groimds  upon 
which  the  authorities  decided  to  allow  the  law  to  take  its  course  in 
these  two  latter  cases  were  well  considered  and  sufficient,  but  at 
the  same  time  there  cannot  be  any  doubt  that  since  the  date  of 
these  last  executions  men  have  escaped  capital  punishment,  and 
even  a  capital  sentence,  who  have  been  convicted  of  crimes  quite 
as  atrocious  as  those  for  which  the  St  Andrews  and  the  Glasgow 
murderer  underwent  the  extreme  penalty  of  the  law.  Criminals 
now  escape  a  capital  conviction  for  crimes  which  twenty,  or  per- 
haps even  ten,  years  ago  would  have  entailed  the  punishment  of 
death.  It  cannot,  we  fear,  be  pretended  that  the  taking  away  of 
human  life  by  criminal  violence  is  less  common  now  than  was  the 
case  twenty  years  ago.  Murder  trials,  indeed,  are  by  no  means 
infrequent.  A  Glasgow  Cixcuit  seldom  passes  without  one  or  two 
cases  of  the  kind,  and  at  the  recent  Spring  Circuits  there  were 
murder  trials  at  Perth,  at  Aberdeen,  and  at  Dumfries.  A  complete 
acquittal  from  such  a  charge  is  by  no  means  common.  With  the 
exception  of  a  recent  case  at  Aberdeen,  where  the  prisoner  was 
found  to  be  insane,  there  is,  to  the  best  of  our  recollection,  no  recent 
instance  of  the  complete  acquittal  of  a  prisoner  charged  with 
murder.  The  verdict  which  in  most  of  the  recent  cases  has 
approved  itself  to  the  jury  has  been  one  of  culpable  homicide,  but 
sometimes  indeed  they  have  been  content  to  return  a  verdict 
simply  of  assatUt  ITow,  how  comes  it  that  a  man  who  twenty 
years  ago  would  have  been  pronounced  by  the  unanimous  voice  of 
fifteen  of  his  fellow-countrymen  to  be  guilty  of  murder,  is  now  by 
the  same  tribunal  found  not  guilty  of  murder,  and  guilty  only  of  a 
much  less  serious  offence  ?  The  nature  of  the  criminal  act  has 
not  changed  It  cannot  be  pretended  that  the  act  of  a  man  who  to- 
day in  the  excitement  of  a  drunken  quarrel  stabs  another  to  death, 
differs  either  in  the  extent  or  in  the  quality  of  its  guilt  from  that 
of  him  who  stabbed  another  in  similar  circumstances  in  the  year 
1862.  Yet  the  latter  was  convicted  and  hanged  for  wilful  murder ; 
the  former  is  guilty  of  no  more  than  ctUpable  homicide,  and  may 
very  possibly  have  the  further  benefit  of  a  recommendatioli  to 
mercy  on  account  of  the  weak  character  of  his  intellect  The 
maxims  of  the  law  have  undergone  no  change  during  the  last 
half  century.  The  legal  definition  of  murder  is  the  same  as  when 
Baron  Hume  wrote  his  treatise.  No  statute  has  passed  through 
Parliament  defining  the  character  of  the  crime,  or  limiting  the  class 
of  cases  which  faU  under  the  category  of  murder.  There  is  no 
authoritative  judgment  of  the  Court  impugning  the  leading  decisions 
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which  have  guided  the  practice  of  the  past.  Lord  Deas  directs  a 
jury  in  1882  precisely  as  he  would  have  directed  it  in  1862.  A 
charge  of  Lord  Justice-Clerk  Boyle  would  not  appear  antiquated 
from  the  lips  of  Lord  Justice-Clerk  Moncreiff. 

But  if  the  cause  of  the  change  in  the  general  result  of  murder 
trials  be  not  found  either  in  the  changed  conduct  of  offenders  or  in 
the  changed  teaching  of  the  law,  it  must  be  found  in  the  changed 
sentiments  of  juries,  or  rather  of  the  great  public  from  which  juries 
are  chosen.  It  would  seem,  in  fact,  that  within  the  last  twenty 
years  Scottish  people  have  come  to  be  of  opinion  that  men  ought  not 
to  be  hanged  except  for  deliberately  planned  and  premeditated 
murders ;  and  having  arrived  at  that  conclusion,  they  have  taken 
action  through  their  representatives  in  the  Court  of  Justice — the 
jury — ^to  effect  the  desired  result  The  nature  of  the  change  to 
which  we  have  adverted  cannot  perhaps  be  better  illustrated  than 
by  referring  to  one  or  two  recent  instances  of  trials  for  murder. 

The  first  case  which  we  shall  cite  is  that  of  Bintoul  and  another, 
who  were  tried  for  the  murder  of  a  policeman  in  Edinburgh  in  the 
spring  of  last  year.  Two  lads  of  questionable  character  were  found 
by  a  policeman  late  one  night  in  a  passage  in  Elm  Bow,  Leith  Walk, 
where  they  had  no  right  to  be.  From  the  evidence  1^  at  the  trial 
it  seemed  extremely  probable,  though  it  was  not  conclusively 
proved,  that  the  lads  had  entered  the  passage  with  felonious  intent. 
The  policeman  finding  the  lads  in  these  suspicious  circumstances, 
very  properly  challenged  them,  and  attempted  to  detain  them,  when 
the  two  rufl^ns  at  once  set  upon  him,  and  one  of  them  stabbed 
him  instantly  to  death.  There  was  no  provocation,  for  the  law  can 
never  regard  the  discharge  of  his  duty  by  one  of  her  oflBcers  as  a 
provocation  justifying  or  palliating  a  crime.  Equally  idle,  accord- 
ing to  the  received  maxims  of  our  law,  should  it  have  been  to 
pretend  that  there  was  no  intention  to  kill,  for  the  law  teaches  that 
such  an  intention  must  be  presumed  where  violence  of  a  character 
calculated  to  destroy  life  has  been  used.  No  loophole  of  escape, 
indeed,  appeared  open;  yet  the  verdict  was  one  only  of  cidpMe 
homicide  in  the  case  of  the  lad  who  used  the  knife,  and  of  assauU 
in  that  of  his  companion. 

The  next  case  which  we  shall  cite  is  even  a  more  remarkable 
example  of  the  leniency  of  modem  juries.  It  is  that  of  Davidson 
and  M'Cormick,  who  were  tried  at  Dumfries  in  April  last  for  the 
murder  of  a  gamekeeper.  The  facts  of  this  singular  case  were  as 
follows.  Two  gamekeepers  on  an  estate  near  Castle-Douglas,  hear- 
ing shots  very  early  one  winter  morning,  aroused  the  gai^ener  and 
coachman  to  come  to  their  assistance,  and  then  proceeded  in  the 
direction  from  which  the  alarm  came.  To  make  sure  of  capturing 
the  poachers  the  party  divided.  Douglas,  the  head  keeper,  took 
with  him  Bae  the  coachman,  whilst  the  under  keeper  was  accom- 
panied by  the  gardener.  The  former  pair  had  the  good,  or  rather, 
as  it  turned  out,  the  evil  fortune  to  fall  in  with  the  trespassers 


THE  LAW  OF  HOMICIDE  IN  SCOTLAND.  529 

first;  for,  watching  by  a  dyke-side,  they  observed  two  men,  well 
known  to  both  of  them  as  habitual  poachers,  emerge  from  a  thicket 
and  proceed  across  a  field  in  front  of  them.  Douglas  at  once 
stepped  forward  and  challenged  the  men  with  the  word  "Stand!" 
"  Stand  back  or  I'll  shoot  you,"  was  the  reply  from  one  of  the 
poachers ;  and  immediately  one  of  them,  Davidson,  suited  the  action 
to  the  word  by  levelling  his  gun  at  Douglas  and  shooting  him 
dead.  Then  with  a  courage  worthy  of  a  nobler  conflict,  Eae  the 
coachman,  all  unarmed  as  he  was,  advanced  upon  the  assassins ;  but 
he  had  hardly  taken  a  step  ere  he  too  was  shot  down,  desperately 
wounded,  by  the  other  poacher,  M^Cormick.  Such  were  the 
particulars  of  this  cruel  crime  as  narrated  by  Sae  at  the  trial,  and 
his  evidence  was  fuUy  corroborated  in  regard  to  every  incident  of 
which  he  was  not  the  sole  eye-witness.  No  wonder,  therefore, 
that  after  reciting  these  facts  the  Lord  Justice-Clerk  told  the  jury, 
'*  Gentlemen  of  the  jury,  if  these  be  facts,  and  I  see  no  reason  to 
doubt  the  truth  of  the  evidence  you  have  heard,  I  cannot  tell  you 
that  this  is  not  murder."  But  the  jury,  in  the  exercise  of  their 
undoubted  right,  thought  otherwise.  Both  prisoners  were  acquitted 
of  the  capital  charge.  Davidson  was  convicted  of  ctUpahle  homicide, 
M'Cormick  of  assault 

"  Ye  see  we  didna  like  to  convict  a  man  o'  murder  on  the  evidence 
o'  one  witness,"  a  juryman  was  overheard  to  remark  on  leaving  the 
box.  As  if,  forsooth,  evidence  not  sufficiently  reliable  to  send  a 
man  to  the  gallows  was  quite  good  enough  to  send  him  into 
twenty  years'  penal  servitude !  We  are  bound  to  assume  that  the 
juryman  in  question  misrepresented  the  views  of  his  co-jurors,  and 
that  the  others  had  more  logical  grounds  for  their  decision ;  yet  we 
will  venture  to  hazard  two  remarks  upon  the  result  of  this  trial, 
viz.  (1)  that  had  the  crime  of  Davidson  and  M'Cormick  been  com- 
mitted in  1841  instead  of  1881,  both  of  them  would  in  all  pro- 
bability have  been  hanged  for  murder;  and  (2)  that  if  the  vei^ict 
here  returned  was  just,  our  practice  is  at  variance  with  the  theory 
of-  our  criminal  law,  for  in  no  authoritative  declaration  of  the  law 
of  murder,  judicial  or  institutional,  is  a  definition  of  that  crime 
to  be  found  which  is  not  covered  by  the  facts  disclosed  at  the  trial 
of  Davidson  and  M'Cormick.  It  is  of  some  interest  to  note  that 
in  the  eyes  of  one  of  the  most  lenient  of  our  judges  the  Kirkcud- 
bright poachers  were  guilty  of  murder.  In  passing  sentence  upon 
some  night-poachers  at  Glasgow  in  June  last,  Lord  Young  took 
occasion  to  remark  upon  the  perils  of  the  oflFence,  and  referring  to 
the  Castle-Douglas  case,  he  remarked,  "  My  only  wonder  is  that 
these  men  were  not  hanged,  for  undoubtedly  they  were  guilty  of 
murder." 

Both  the  above-cited  cases  are  examples  of  crimes  which  are 
fortunately  of  very  rare  occurrence  amongst  us ;  but  there  is  another 
class  of  homicides  of  sadly  frequent  occurrence,  in  dealing  with 
which  the  changed  attitude  of  juries  is  no  less  clearly  marked. 
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We  refer  to  what  for  shortness'  sake,  and,  alas !  without  doing  any 
injustice  to  that  city,  we  may  designate  the  "  Glasgow  murder." 
This  crime  figures  at  least  four  or  five  times  every  year  before  the 
Circuit  Courts,  and  there  seems  to  be  a  singular  uniformity  in  its 
sickening  detaila  A  labourer  of  rather  disreputaUe  character 
comes  home  late  one  night,  and  no  sooner  finds  himself  within  his 
own  peaceful  domestic  circle  than  he  sets  upon  some  member  of  his 
family,  generally  his  wife  or  his  mother,  and  without  deigning  to  ex- 
plain t^e  reason  why,  proceeds  to  kick  her  to  death.  He  was  always 
a  drunken  brute,  and  drunkards  are  seldom  good  sons  or  husbands ; 
but  there  is  no  evidence  that  he  cherish^  any  peculiar  malice 
against  his  victim,  or  in  his  sober  senses  resolved  to  make  away 
with  her.  Thirty  years  ago  this  would  have  availed  him  nothing. 
"Drink,"  saith  the  law,  ''is  an  aggravation,  not  an  excuse  for 
crime,  and  if  when  a  sober  man  kicks  a  woman  to  death  we  decline 
to  inquire  as  to  his  intention,  still  more  shall  we  reject  all  specula* 
tions  as  to  the  aim  of  drunken  violence."  The  law  has  not 
changed,  but  nowadays  juries  refuse  to  be  guided  by  its  maxims, 
and  so  it  happens  that  the  perpetrators  of  "Glasgow  murders," 
instead  of  being  hanged  as  they  were  only  a  generation  back,  escape 
with  ten,  or  at  worst,  it  may  be,  fourteen  years'  penal  servitude. 

A  consideration  of  the  change  in  our  practice,  the  character  of 
which  we  have  above  indicated,  suggests  two  important  questions : 
(1)  Whether  the  change  is  in  itself  a  wise  one  ?  and  (2)  whether 
it  has  been  effected  in  a  prudent  and  convenient  form  ?  To  this 
latter  question,  at  all  events,  we  are  disposed  to  return  a  n^ative 
answer.  Whatever  opinion  may  be  held  as  to  the  degrees  and 
punishment  of  murder,  no  one,  we  venture  to  think,  wHl  combat 
the  proposition  that  it  is  most  undesirable  that  a  law  should 
continue  to  exist  to  which  juries  refuse  to  give  effect  If  the  law 
declare  certain  facts  to  amoxmt  to  murder,  the  jury  which  on 
proof  of  these  facts  refuses  to  convict  of  murder  is  imdoubtedly 
guilty  of  a  dereliction  of  duty.  Yet,  as  we  believe,  that  is  what 
constantly  occurs.  It  is  probably  purtly  from  a  consciousness  of 
this  fact  and  a  desire  to  avoid  a  collision ;  partly  because,  beiDg 
themselves  of  the  people,  they  share  the  popular  sentiment  that 
the  exponents  of  the  law  who  have  occupied  the  Bench  in  recent 
murder  trials  have  generally  refrained  from  coercing  juries  with 
any  veiy  explicit  declarations  as  to  what  is  the  law  of  murder.  It 
seems  better  to  avoid  any  declaration  which  must  either  falsify 
the  law  or  induce  the  jury  to  falsify  their  consciences. 

Another  unfortunate  result  of  the  present  state  of  matters  is  the 
uncertainty  in  which  it  leaves  the  issue  of  trials  for  murder.  As  a 
general  rule,  Scottish  juries  nowadays  refuse  to  convict  of  murder 
where  there  has  been  no  premeditation;  but  occasionally  it  does  hap- 
pen that  a  strong-minded  and  logical  jury  is  found,  which  insists  upon 
a  conviction  on  the  hard  and  fast  Imes  of  the  old  tradition  of  the 
law.    This  result  is  extremely  inconvenient,  the  more  so  that  the 

"ision  as  to  whether  the  capital  sentence  is  to  be  carried  out  rests 
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not  with  the  Scottish  law  officers,  but  with  the  English  Home 
Secretaiy.  Less  inconvenience  would  arise  from  this  fact  were  the 
general  practice  of  juries  in  England  the  same  as  it  now  is  in 
Scotland.  But  this  is  not  the  case.  Men  are  constantly  convicted 
of  murder  by  English  juries  who  would  in  all  human  probability  be 
found  guilty  of  no  more  than  culpable  homicide  in  Scotland.  At 
least  once  a  month  on  an  average  a  man  is  hanged  in  some  English 
provincial  town  for  a  murder  of  the  class  we  have  above  described 
as  the  **  Glasgow  murder."  Now,  when  it  does  happen,  as  occurs 
once  in  a  way,  that  a  Scottish  jury  brings  in  a  verdict  of  wilful 
murder  in  a  case  of  the  kind,  it  is  of  course  difficult  for  the  Home 
Secretary  to  understand  why  the  Scottish  criminal  should  not  be 
treated  precisely  as  would  one  convicted  in  similar  circumstances 
in  England.  Thus  it  may  happen  (and  we  believe  in  recent  years 
has  once  or  twice  happened)  that  a  man  is  hanged  for  murder  whose 
crime  is  not  one  whit  more  heinous  than  that  of  another  who,  before  a 
less  scrupulous  jury,  has  escaped  with  a  few  years'  penal  servitude. 
The  conviction  of  Fergusson  for  murder  at  Glasgow  Winter  Circuit 
last  Christmas-tide  was  a  surprise  to  every  one — ^to  no  one  more  so,  as 
we  venture  to  think,  than  to  the  judge  who  tried  the  cause.  No  one 
in  Scotland,  not  even  the  jury  who  tried  the  case,  for  they  strongly 
recommended  him  to  mercy,  thought  that  the  criminal  should  be 
hanged ;  yet  we  have  the  best  authority  for  stating  that  the  English 
authorities  had  fully  resolved  to  hang  him,  and  that  it  was  only  at 
the  eleventh  hour  that  he  was  saved  by  the  urgent  intervention  of 
the  law  officers  of  the  Crown  for  Scotland. 

There  are  some  who  profess  to  admire  "  the  glorious  uncertainly 
of  the  law  "  (a  phrase  for  which  might  well  be  substituted,  "  that 
glorious  ignorance  of  the  law  which  gives  rise  to  litigation "),  but 
no  one  can  view  with  feelings  other  than  of  dissatisfaction  any 
indications  of  uncertainty  in  the  administration  of  our  criminal  law. 
It  has  often  been  urged  upon  eminent  authority  that  the  certainty 
of  pimishment  is  of  greater  importance  than  its  severity,  but  with- 
out any  reference  to  severity,  there  can  be  no  doubt  that  it  is  of  the 
last  importance  that  punishment  should  be  certain.  Unfortunately 
the  punishment  of  criminals  in  Scotland,  probably  not  less  so  in 
England,  is  at  present  in  the  last  degree  uncertain.  "  We  do  not 
hang  old  nuisances  like  you  nowadays,"  remarked  one  of  the 
judges  at  last  Glasgow  Circuit  to  an  habitual  offender,  and  accord- 
ingly— ^in  lieu,  as  we  presume,  of  hanging  her — he  gave  her  thirty 
days  in  gaoL  Had  the  same  criminal  been  tried  in  the  other  court- 
room, not  twenty  feet  away,  it  is  probable,  nay,  it  is  morally  certain, 
that  her  punishment  woiild  have  been  at  least  one  hundred  times 
more  severe !  It  is  not,  however,  the  province  of  this  article  to 
discuss  the  uncertainty  of  the  punishment  of  crime  in  general,  but 
only  the  uncertainty  of  the  punishment  meted  out  to  homicidea 
Here  there  are  three  elements  of  uncertainty — the  disposition  of 
the  judge,  that  of  the  jury,  and  the  subsisting  divorce  between  the 
theory  and  the  practice  of  the  law  of  murder.    Too  frequently  the 
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result  of  a  trial  for  murder  is  little  better  thau  a  lottery.  Who 
shall  predict  of  the  man  placed  in  the  dock  at  Glasgow,  say,  for  the 
murder  of  his  wife,  whether  he  shall  forfeit  his  life  or  have  one  day 
in  gaol  ?  We  have  seen  both  of  these  results  in  such  a  trial,  and 
every  degree  of  fortune  between  the  two  extremes.  Within  the 
last  threto  years  it  has  happened  that  a  man  whom  the  Crown 
authorities,  in  possession  of  full  precognitions  in  r^ard  to  all  the 
facts  of  the  case,  have  thought  fit  to  put  in  the  dock  on  a  chaige  of 
murder,  has  escaped  with  a  single  day's  imprisonment;  and  it  has 
also  happened  within  the  same  period  that  two  men  against  whom, 
after  evidence  led.  Crown  counsel  deliberately  asked  a  verdict  of 
murder,  have  got  off  with  three  months  in  gaol 

Nothing  better  serves  to  illustrate  the  prevailing  uncertainty  of 
this  branch  of  criminal  administration  than  the  complete  inability 
of  counsel,  either  for  the  Crown  or  for  the  prisoner,  to  predict  the 
result  of  murder  triala  In  the  case  of  the  counsel  for  the  prisoner, 
indeed,  there  is  little  remarkable  in  this;  for  if,  as  generally  happens, 
the  case  is  a  poor's  one,  in  all  probability  he  gets  no  precognitions. 
With  Crown  counsel,  however,  the  case  is  entirely  different  They 
have  fall  precognitions  carefully  revised  before  the  trial,  and  as 
they  are  supplied  with  a  list  of  the  witnesses  for  the  defence,  if 
there  be  any,  a  surprise  is  almost  impossible.  Yet  Circuit  after 
Circuit  the  same  storjr  is  repeated  With  solemn  countenance  the 
Advocate-Depute  tells  the  awestruck  juniors  that  there  is  one  very 
bad  case  indeed,  and  significantly  adds  that  he  does  not  see  his  way 
out  of  it  at  all.  This  is  indeed  quite  true.  He  does  not  see  any 
way  out,  but  in  his  secret  heart  he  believes  very  confidently  that 
some  way  out  of  it  will  be  foxmd.  He  knows  all  the  facts  of  the  case, 
and  as  a  lawyer,  he  knows  that  the  crime  is  murder,  that  no  true 
verdict  other  than  that  of  murder  can  possibly  be  returned.  But  he 
has  learned  by  experience  that  some  escape  will  be  found,  that  if 
his  Lordship  be  firm,  the  jury  will  be  stupid  and  merciful,  or  that  if 
the  jury  seem  bloodthirsty,  his  Lordship  will  concuss  the  prosecutor 
into  the  acceptance  of  a  plea.  Now  and  again,  however,  it  hap- 
pens that  a  judge  who  takes  the  old-fashioned  view  of  things, 
meets  a  jury  which  is  resolute  and  intelligent,  and  then  in  truth 
the  man  is  lucky  indeed  if  he  escape  with  his  neck. 

We  might  pursue  the  subject  further,  but  enough  has  perhaps 
been  said  to  show  how  eminently  unsatisfactory  is  the  present 
state  of  matters.  Whether  or  not  the  change  which  has  taken 
place  be  a  wise  one,  it  is  of  a  character  upon  which  it  is  now  im- 
possible to  go  back,  and  it  were  well,  therefore,  that  it  should  be 
formally  and  authoritatively  sanctioned  and  defined  by  the  Legisla- 
ture. In  this  view  the  second  question  which  we  suggested,  as  to 
whether  the  change  has  been  a  prudent  one,  may  appear  to  be  one 
of  merely  speculative  interest  A  brief  consideration  of  it  may, 
however,  help  us  to  arrive  at  a  just  conclusion  as  to  the  exact 
direction  and  limits  to  be  observed  in  any  formal  change  of  the 
'  w.    This  subject  must  be  postponed  to  a  subsequent  articla 
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The  statutes  relating  to  Scotland  which  date  from  this  session  are 
not  numerous,  although,  all  things  considered,  Scotland  may  be 
congratulated  upon  having  received  so  much  attention.  Several 
important  Acts  are  before  us,  and  the  fact  that  they  have  been 
carried  safely  through  the  many  perils  which  in  these  days  await 
the  Bill  in  its  infancy  says  much  for  the  ability  and  perseverance 
of  those  in  charge  of  Scottish  legislation. 

The  first  statute  which  we  notice  (45  Vict  c.  11)  forms  an 
amendment  upon  the  Public  Health  Act  of  1867.  It  relates  to  the 
provisions  contained  in  that  Act  for  the  formation  of  special  drain- 
age and  water-supply  districts.  It  was  found  necessary  to  provide 
machinery  for  altering  the  boundaries  of  such  districts  after  they 
had  been  formed.  Accordingly,  in  1879, 42  and  43  Vict.  c.  15  was 
passed  with  the  view  of  supplying  the  means  of  doing  this.  This 
Act  seems  to  have  proved  a  failure,  and  hence  the  necessity  for 
further  legislation,  repealing  that  of  1879.  Such  a  mode  of  pro- 
ceeding is  certainly  far  from  satisfactory.  A  requisition  signed  by 
at  least  ten  of  the  inhabitants  calling  for  an  alteration  of  the  boun- 
daries may  be  presented  to  the  local  authority,  who  shall  be  bound 
to  meet  and  consider  the  matter  after  twenty-one  days'  notice  of  the 
meeting  has  been  given  to  its  members.  If  the  local  authority 
resolve  to  alter  their  boundaries,  the  mode  of  appealing  against  their 
resolution  is  the  same  as  that  provided  in  the  case  of  the  formation 
of  a  district  under  the  Public  Health  Act  There  is  this  rather 
curious  limitation  of  the  powers  of  the  judge,  "  Provided  that  if  the 
SherifiT or  Sheriff-Substitute, as  the  case  maybe,  shall  disapprove  of 
the  resolution  of  the  local  authority,  he  may  vary  the  same,  but  only 
with  the  eoTisent  of  the  local  avihority*'  He  is,  in  fact,  to  suggest 
improvements  for  their  approval.  A  district  may  be  altered  in 
three  ways — (1)  by  enlarging  or  limiting  its  boundaries ;  (2)  com- 
bining two  or  more  districts  or  portions  thereof;  (3)  by  enlarging  or 
limiting  the  boundaries,  and  at  the  same  time  combining  district^  in 
whole  or  in  part  There  appears  to  be  no  provision  for  appealing 
against  the  local  authority  when  they  refuse  to  move  in  the  matter. 

The  "  Act  to  regulate  the  Procedure  of  School  Boards  in  Scotland 
in  the  Dismissal  of  Teachers  "  (45  and  46  Vict  c.  18)  is,  as  is  well 
known,  the  outcome  of  a  compromise,  and  will  probably  be  received 
with  but  small  thanks  by  the  profession  concerned.  Schoolmasters 
sought  the  right  of  appeal  to  the  Sheriff  against  capricious  dismissal. 
The  Sheriffs  may  congratulate  themselves  that  they  have  not  been 
called  upon  to  decide  in  cases  of  this  sort,  involving,  as  they  would 
have  done,  delicate  and  often  painful  investigations,  and  calling 
forth  much  public  feeling.  Under  the  3rd  section  of  this  Act  it  is 
provided  that  in  order  to  render  a  resolution  for  the  dismissal  of  a 
certified  teacher  valid,  it  must  have  been  adopted  at  a  meeting 
called  not  less  than  three  weeks  previously,  and  by  circular  addressed 
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to  each  member  of  the  board  intimating  the  purpose  of  the  meeting. 
Notice  of  the  motion  for  his  dismissal  most  also  be  sent  at  least 
three  weeks  before  the  date  of  meeting  to  the  teacher  himfyftlf  The 
circulars  and  notice  must  be  sent  by  roistered  letter.  Further, 
the  resolutions  for  the  teacber^s  dismissal  must  be  agreed  to  by  a 
majority  of  the  full  number  of  members  of  the  board.  This  is  all 
that  the  teachers  have  gained  by  their  agitation.  Not  much,  perhaps, 
but  they  are  not  likely  to  obtain  more. 

The  next  statute  which  we  observe  is  one  which  was  jealously 
watched  by  members  of  the  legal  profession  in  Scotland.  We  refer 
to  45  and  46  Vict  c.  31,  *'  An  Act  to  render  Judgments  obtained 
in  certain  Inferior  Courts  in  England,  Scotland^  and  Ireland 
respectively  effectual  in  any  other  part  of  the  United  Xingdom."  In 
this  Act  the  word  "  Court "  includes,  as  applicable  to  Scotland,  all 
the  Civil  Courts  held  by  the  Sheriff  When  a  judgment  has  been 
obtained  for  "  any  debt,  damages,  or  costs/'  and  after  the  appealing 
days  have  expired,  the  party  holding  the  judgment  may  apply  to 
the  Sherifif-Clerk,  and  obtain  a  certificate  according  to  prescribed 
form,  stating  the  fact  of  a  judgment  having  been  obtained.  He  can 
then  take  this  document  to  the  registrar  or  other  officer  of  the 
Court  in  which  he  seeks  to  have  the  judgment  enforced,  for  registra- 
tion there,  in  order  that  process  of  execution  may  follow  thereon.  The 
registration  must  take  place  within  a  year  of  the  date  of  judgment 
The  Court  in  which  the  registration  has  taken  place  may  order  it 
to  be  cancelled  "  on  proof  of  the  setting  aside  or  satisfaction  of  the 
judgment  registered."  Section  9  deals  with  a  difficulty  arising  from 
the  fact  that  there  is  unlimited  jurisdiction  in  the  Sheriff  Courts 
over  moveables,  whereas  it  is  restricted  in  the  County  Courts  of 
England  and  Ireland.  It  provides  that  where  an  inferior  Court 
judgment  obtained  in  Scotland  cannot  be  registered  in  correspond* 
ing  Courts  of  the  sister  countries  by  reason  of  its  being  for  a  greater 
amount  than  could  have  been  recovered  in  an  action  before  them, 
registration  is  to  be  effected  in  the  Court  of  Common  Pleas.  The 
Scottish  Lion  is  protected  by  section  10.  The  Act  is  not  to  apply 
to  a  judgment  pronounced  by  an  inferior  Court  in  any  of  the  three 
kingdoms  "  unless  the  whole  cause  of  action  shall  have  arisen,  or  the 
obligation  to  which  the  judgment  relates  ought  to  have  been  ful- 
filled, within  the  district  of  such  inferior  Court,  and  the  summons 
was  served  upon  the  defendant  personally  within  the  said  district" 
The  aggrieved  Scotchman  threatened  with  a  registered  judgment 
improperly  obtained,  may  seek  his  remedy  by  a  suspension  and 
interdict  in  the  Court  of  Session. 

One  practical  result  of  this  Act  ought  to  be  the  entire  aboUtion 
of  mandatories.  It  places  the  Sheriff  Court  in  precisely  the  same 
position  as  that  now  occupied  by  the  Court  of  Session. 

The  '*Act  to  amend  the  Law  relating  to  Civil  Imprisonment  in 
Scotland*'  (45  and  46  Vict  c.  42)  is  the  result  of  a  long  and  careful 
inquiry.  Public  opinion  is  much  divided  upon  the  subject,  and 
the  trading  community  would  have  probably  welcomed  a  repeal  of 
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the  recent  legislation  in  preference  to  the  statute  now  under  con- 
sideration. As  far  as  traders  are  concerned,  the  mischief  was  in 
their  opinion  done  when  imprisonment  for  ordinary  debts  was 
abolished  They  had  no  interest  in  the  limited  class  of  debtors 
still  threatened  with  the  squalor  carceris. 

The  great  bulk  of  the  evidence  led  before  the  Committee  of  the 
House  of  Commons  was  certainly  in  favour  of  the  total  abolition  of 
imprisonment  for  debt.  To  a  great  extent,  however,  that  evidence 
was  given  by  men  not  acquainted  practically  with  the  execution  of 
diligence.  Had  law  agents  and  sheriff  officers  been  examined,  they 
might  have  been  able  to  tell  of  the  wholesome  effect  which  the 
threat  of  imprisonment  had  in  producing  payment  at  the  last 
moment  But  whatever  may  be  the  result  of  the  abolition  of 
imprisonment  for  debt,  there  can  be  no  doubt  that  recent  legisla- 
tion left  matters  in  a  very  anomalous  state.  Why  the  Crown 
should  still  imprison,  or  the  mother  of  illegitimate  children,  while  a 
man's  baker  or  butcher  had  no  power  to  do  so,  was  rather  hard  to 
see.  The  present  Act  has  to  some  extent  at  least  removed  the 
anomaly.  Imprisonment  for  alimentary  debts  ceases  after  the  1st 
day  of  October  1882.  But  alimentary  debts  still  continue  to  be 
dealt  with  after  a  special  fashion.  The  Sheriff  has  now  power  to 
commit  to  prison  "  for  a  period  not  exceeding  six  weeks,  or  until 
payment  of  the  sum  or  sums  of  aliment  and  expenses  of  process 
decerned  for,  or  such  instalment  or  instalments  thereof  as  the 
Sheriff  or  Sheriff-Substitute  may  appoint,  or  until  the  creditor  is 
otherMose  satisfied,"  any  person  wilfully  failing  to  pay  within  the 
days  of  charge  an  alimentary  debt  The  clause  is,  in  our  humble 
opinion,  rather  obscure.  Does  six  weeks  form  the  limit  of  imprison- 
ment in  every  case?  We  presume  so,  but  the^ composition  of  the 
sentence  would  render  it  doubtful.  May  the  Sheriff  sentence  to 
six  weeks'  imprisonment  as  a  punishment,  whether  or  not  within 
that  period  the  debt  is  paid  or  security  given  to  the  creditor  ?  If 
imprisonment  is  to  be  viewed  as  the  punishment  for  contempt  of 
Court,  why  should  a  settlement  with  the  creditor  affect  the  period 
of  its  duration?  The  Act  lays  upon  the  debtor  the  burden  of 
proving  that  the  failure  to  pay  was  riot  wilful.  He  must  prove  the 
want  of  means  and  inability  to  find  them.  He  may  be  imprisoned 
again  at  intervals  of  six  months  until  the  debt  is  paid.  The  im- 
prisonment is  not  to  operate  as  an  extinction  of  the  debt  As 
regards  imprisonment  for  rates  and  assessments,  no  one  can  now  be 
imprisoned  for  a  longer  period  than  six  weeks  in  respect  of  failure 
to  pay  the  rates  or  assessments  due  for  any  one  year. 

This  Act  deals  also  with  lawburrows.  This  process  is  to  be  no 
longer  competent  before  either  of  the. Supreme  Courts.  The  peti- 
tion for  lawburrows  must  as  a  first  step  be  served  at  once  upon 
the  peraon  complained  against,  that  the  petitioner  and  respondent 
are  to  appear  with  their  witnesses,  and  the  case  will  proceed,  with- 
out pleadings,  under  the  Summary  Procedure  Act  One  credible 
witness  is  sufficient,  and  the  parties  may  present  themselves  as 
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witnesses.  If  the  petition  is  well  founded,  then  the  respondent  is 
to  be  ordered  to  find  caution,  or  failing  caution,  may  be  imprisoned. 
A  sheriff  may  imprison  for  six  months,  a  justice  of  the  peace  for 
fourteen  days.  Persons  sent  to  prison  either  for  alimentary  debts 
or  nhdev  the  process  of  lawburrows  are  not  to  be  alimented  at  the 
expense  of  the  creditors  or  applicants  who  may  have  been  the 
means  of  sending  them  there.  The  State  has  taken  this  burden 
upon  itself. 

Why  should  not  the  main  provisions  of  this  Act  apply  to  all 
kinds  of  debt  1 
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In  Hogarth  v.  Broomfidd  (June  16, 1882,  Second  Division)  a  point 
which,  to  quote  the  remarks  of  the  Lord  Justice-Clerk,  "is  often 
xmder  the  consideration  of  the  Court,"  was  raised.    A  farmer  named 
Smart  got  a  thrashing-mill  erected  on  his  farm ;  there  was  to  be  a 
sum  given  yearly  for  its  use ;  the  price  was  to  be  paid  in  instalments, 
and  until  this  was  fully  paid  the  mill  was  to  remain  the  property 
of  the  builder.    The  farmer,  after  a  small  portion  of  the  price  had 
been  paid,  got  into  difficulties  and  granted  a  trust-deed.    The 
question  came  to  be.  Could  the  trustee  claim  the  mill  in  a  competi- 
tion with  the  builder  ?    This  question  the  Court  have  smswered  in 
the  negative.    The  Sheriff-Substitute  (Dickson  of  Berwickshire) 
held  that  this  was  a  case  of  sale  followed  by  delivery,  the  only 
question  being  whether  the  condition  of  reserving  right  of  property 
was  legal  and  effectual,  notwithstanding  delivery.    He  held  that 
this  condition  was  intended  as  an  additional  security,  but  that  the 
pursuer  was  not  entitled  in  such  a  manner  to  retain  a  security  over 
the  mill  which  he  had  sold  and  delivered.    The  Sheriff  concurred 
in  holding  that  it  was  a  case  of  sale ;  "  but  then,  according  to  the 
evidence  of  both  pursuer  and  Smart,  it  was  a  conditional  contract 
.  .  .  This  was  a  perfectly  lawful  and  reasonable  condition,  and  was 
undoubtedly  binding  and  effectual"    The  Court  of  Session  took  the 
same  view.    Beferring  to  the  plea  of  reputed  ownership,  the  Lord 
Justice-Clerk  remarked,  "  When  a  person   possesses  upon  a  sub- 
ordinate, but  definite  title  short  of  that  of  property,  there  is  no 
room  for  the  doctrine  of  reputed  ownership.    It  is  quite  clear  that 
if  the  possessor  has  a  subordinate  and  legal  title  to  the  possession, 
and  not  a  full  title  of  property,  it  is  impossible  to  apply  the 
doctrina"    Lord  Young  said,  "  I  am  not  very  careful  to  inquire 
whether  there  was  a  contract  of  sale  here  or  not    I  think,  if  the 
facts  are  correctly  represented,  that  there  has  been  no  contract  of 
sale,  which  is  a  contract  for  the  transfer  of  property,  for  the  contract 
here  was  that  property  should  not  pass.  ...  If  I  make  a  contract 
which  is  not  to  pass  the  property  of  the  thing  transferred,  then  I 
decline  to  call  it  sale.    The  rights  of  parties  cannot  depend  merely 
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on  the  words  used"  The  following  remarks  of  Lord  Eutherfurd 
Clark  may  also  be  noted :  "  Property  cannot  pass  by  mere  posses- 
sion contrary  to  the  wish  of  both  giver  and  receiver.  And  as  Smart 
never  became  the  owner,  he  could  not  transfer  the  property  to  his 
trustee.  A  trustee  for  creditors  has  really  no  higher  right  than  his 
author.  I  do  not  seek  to  consider  whether  any  other  or  further 
remedies  might  not  be  open  to  creditors  who  had  used  diligence,  or 
to  a  trustee  in  a  sequestration.  They  are  both  in  a  different  position 
fipom  a  merely  voluntary  trustee." 

The  above  case  may  be  compared  with  the  decision  in  Cropper 
(7  E.  1108).  Lord  Young  formed  the  minority  in  that  case,  and 
the  Lord  Justice-Clerk  was  absent,  the  majority  being  Lords 
Ormidale  and  Gifford.  It  is,  we  think,  difficult  to  reconcile  the 
two  cases.  The  authority  of  Cropper  might  well  mislead  a  SheriflT- 
Substitute,  nor  is  the  distinction  drawn  between  it  and  the  case  of 
Hogarth  by  Sheriflf  Pattison  a  very  clear  one.  There  is,  however, 
this  difference.  In  Cropper's  case  a  creditor  was  doing  diligence, 
and  it  maybe  said  that  his  right  is  a  stronger  one  than  that  of  a  trustee 
who  is  simply  in  the  place  of  his  author,  but  we  cannot  conclude 
this  from  the  judgments  pronounced  in  Hogarth.  If  ever  the  terms 
of  a  document  could  make  the  contract  to  which  it  referred  one  of 
hiring,  that  was  the  effect  of  the  writing  produced  in  Cropper.  We 
must  conclude  that  the  decision  then  given  is  no  longer  an  unshaken 
authority. 

The  case  oi  Macdonald  v.  Bvtler  JohTistone  (July  1, 1882,  First 
Division)  raises  two  points  of  interest  to  proprietors.  It  was  an 
action  by  a  tenant  against  the  landlord  concluding  for  damages 
caused  by  flooding.  The  period  embraced  in  the  action  commenced 
several  years  prior  to  the  defender's  succession  to  the  estate,  who 
held  it  under  a  deed  of  entail  The  Lord  Ordinary  (M'Laren) 
decided  (and  upon  this  point  his  judgment  was  acquiesced  in)  that 
the  defender  did  not  represent  the  previous  possessor  in  such  a  way 
as  to  render  him  liable  for  damages  incurred  prior  to  his  (the  defen- 
der's) succession.  Upon  the  main  question  the  Lord  Ordinary  held 
the  pursuer's  claim  excluded,  in  respect  that  he  had  continued  to  pay 
rent  without  making  any  demand  for  damages,  although  a  corre- 
spondence had  been  carried  on  relating  to  the  subject  between  him 
and  the  defender's  agents.  **  I  am  not  of  opinion,"  his  Lordship 
says,  "  that  the  correspondence  is  sufficient  to  save  the  claim  from 
the  operation  of  the  rule  laid  down  in  Hunter  v.  Broadwood  (17  D. 
340).  That  rule  is  founded  on  the  consideration  that  a  creditor,  or 
one  who  considers  himself  to  be  a  creditor,  in  a  sum  of  money  will 
not  in  general  make  pajnnents  to  his  debtor  without  endeavouring 
to  obtain  payment  of  his  claim  by  set-off,  or  at  least  reserving  his 
right  to  recover  it  in  competent  form.  If  he  pays  without  such 
reservation,  the  party  receiving  payment  may  reasonably  presume 
that  the  counter-claim  is  not  insisted  on.  Tins  presumption,  which 
is  strong  even  in  the  case  of  a  single  payment  by  an  alleged 
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creditor  to  his  debtor,  becomes  absolute  when  a  series  of  payments 
are  made  regularly  and  periodically  without  deduction  and  reserva- 
tion."   But  the  Inner  House  have  allowed  a  proof  before  answer. 

In  Murray  v.  Let  (July  3,  1882,  Second  Division)  the  Court 
held  that  a  breach  of  a  cautionary  obligation  had  taken  place 
under  the  following  circumstances.  The  defender  had  signed  a 
letter  to  the  effect  that  he  would  see  a  certain  debt  due  to  his 
client,  the  pursuer,  paid  at  the  rate  of  £10  a  month.  Upon  £Edlure 
to  pay  the  first  instalment  the  pursuer  proceeded  to  poind  his 
debtor^s  effects  without  intimating  the  fact  of  non-payment  to  the 
defender,  and  then  brought  an  action  against  him  for  the  full  amount. 
Lord  Graighill,  who  gave  the  judgment  of  the  Court,  said,  "  My 
reading  of  this  letter  brings  out  an  obligation  on  the  part  of  the 
pursuer  to  exact  payment  from  Sharp  [the  debtor]  only  by  monthly 
instalments,  and  even  if  there  should  be  a  failure  on  the  part  of 
Sharp  to  pay  as  the  instalments  became  due,  the  pursuer  was  not 
to  be  entitled  to  turn  upon  Sharp  for  immediate  payment  of  the 
full  debt,  just  as  if  an  arrangement  for  payment  by  instalmente 
had  not  been  concluded.  This,  no  doubt,  was  a  limitation  of  the 
rights  which,  apart  from  contract  with  the  defender,  the  pursuer 
might  have  exercised ;  but  then  the  pursuer  obtained,  on  the  con- 
sideration for  this  surrender,  an  obligation  from  the  defender  to  see 
paid  as  they  became  exigible  the  instalments  by  which  payment 
of  the  debt  had  been  promised." 

The  case  of  Chisholm  v.  Alexander  &  Son  (July  19, 1882,  First 
Division)  serves  to  illustrate  that  a  legal  obligation  to  pay  for  the 
use  of  another's  property  may  arise  apart  from  any  contract  with 
him.  The  pursuer  in  this  action  was  a  sack  contractor;  the 
defenders  had  used  his  sacks,  but  seem  to  have  obtained  them 
through  a  railway  company  with  whom  alone  it  was  alleged  they 
had  any  contract.  The  pursuer  furnished  his  sacks  to  the  different 
stations  of  the  company,  but  those  using  them  were  supplied  with 
a  copy  of  his  conditions  of  hire.  In  his  note  the  Lord  Ordinary 
(Lee)  remarks, "  Even  assuming  no  contract  to  be  proved  as  between 
the  pursuer  and  defenders  directly,  I  am  of  opinion  that  the 
law  implies  an  obligation  in  many  cases,  and  in  no  case  more 
frequently  than  in  the  hiring  of  moveables.  .  .  .  The  fact  that  a  sub- 
ject is  known  to  belong  to  another,  and  is  to  be  had  only  upon  hire» 
necessarily  implies  upon  the  part  of  any  one  who  uses  it  in  that 
knowledge  an  obligation  to  pay  the  hire ;  of  course  the  hire  must 
be  certain  or  ascertainable  by  reference  to  a  fixed  standard.  But 
it  will  not  enable  the  hirer  to  escape  liability  that  he  had  no  direct 
communication  with  the  proprietor  of  the  subjects."  The  Inner 
House  unanimously  took  tiie  same  view. 

The  case  of  Oreer  v.  The  Stirling  County  JRoad  Trustees  (July  7, 
1882,  Second  Division)  is  of  some  public  interest  A  child  of 
twenty-two  months  old  was  drowned  in  a  bum  in  consequence  of 
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falling  over  the  side  of  the  road  into  it.  The  road  at  this  place 
was  fenced  with  a  paling,  the  posts  of  which  were  more  than 
two  feet  apart.  The  child  at  the  time  of  the  accident  was 
attended  by  another  under  four  years  of  age.  The  Sheriff-Substi- 
tnte  found  that  the  place  was  sufficiently  fenced,  and  assoilzied  on 
that  ground.  "  In  the  view,"  he  says, "  which  the  Sheriflf-Substitute 
takes  of  the  duty  of  the  defenders  in  fencing  dangerous  places  and 
bridges,  they  are  not  bound  to  take  precautions  to  protect  children 
who  may  use  them  as  a  playground"  The  Sheriff,  on  the  other 
hand,  could  not  assent "  to  the  proposition  stated  absolutely  that 
road  trustees  in  fulfilling  their  statutory  duty  of  fencing  a  danger- 
ous part  of  the  road  are  not  bound  to  have  regard  to  the  danger  to 
children  as  well  as  other  people."  But  then  he  thought  that  there 
was  contributory  negligence  on  the  part  of  the  child's  parent?. 
The  majority  of  the  Court  of  Session  repelled  the  defence  of  the 
sufficiency  of  the  bridge,  holding  that  the  Turnpike  Act  requires 
adequate  means  of  security  to  be  provided,  and  that  these  are  not 
afforded  "  by  a  fence  through  which  children  may  pass  to  the  edge 
of  the  bridge  with  as  great  facility  as  if  the  bridge  was  entirely 
unfenced."  The  idea  "  that  a  mother,  the  wife  of  a  labourer,  cannot 
permit  her  child  to  go  to  the  door  unless  under  the  guardianship 
of  a  grown-up  nurse/'  was  treated  by  Lord  Craighill  as  extravagant. 
The  defences  were  repelled  and  £40  awarded.  Not,  however,  with- 
out a  protest  from  Lord  Young,  whose  dissents  in  this  Division 
are  as  frequent  as  those  of  his  venerable  brother  in  the  other.  He 
agreed  entirely  with  the  Sheriff-Substitute,  being  of  opinion  that 
the  trustees  were  not  bound  to  render  a  road  safe  for  infants  even 
in  the  neighbourhood  of  a  village.  ''  An  unattended  child  twenty- 
two  months  old  could  creep  through  the  area  railings  of  any  street 
in  a  town.  In  short,  the  place  was  absolutely  safe  for  passengers, 
and  no  more  unsafe  for  infants  unattended  than  any  ordinary  street 
in  a  town." 

In  the  case  of  Strang  v.  Brovm  &  San  (July  19,  1882,  Second 
Division)  a  point  relating  to  taxation  was  disposed  of.  Certain 
defenders  in  an  action  raised  before  the  Sheriff  were  in  the  Court 
of  Session  assoilzied  on  one  ground  of  defence  only,  two  having 
been  taken.  The  interlocutor  found  them  entitled  to  expenses, 
subject  to  a  modification  of  one-third  of  the  expense  of  the  proof  in 
the  Sheriff  Court  The  Auditor  in  dealing  with  the  account  first 
taxed  off  a  portion  as  relating  to  a  matter  in  which  the  defenders 
had  failed,  and  afterwards  proceeded  to  make  a  further  deduction 
as  the  modification  directed  by  the  Court  to  be  given  effect  to.  It 
was,  however,  held  that ''  the  defenders  were  entitled  to  have  the 
amount  of  their  account  of  expenses  taxed  by  the  Auditor,  on  the 
footing  that  they  had  been  successful  on  both  grounds,  and  that 
the  modification  ordered  by  the  interlocutor  of  the  Court  fell  to  be 
made  thereafter." 
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CONTEACTS  BY  CORRESPONDENCRi 
{From  the  "  JFestem  Jurist.") 

General  Considerations, — ^With  the  vast  growth  of  the  commercial 
interests  of  the  country  during  the  last  fifty  years  the  subject  of 
contracts  entered  into  by  means  of  correspondence  has  become 
of  very  great  importance.  A  large  number  of  decisions,  many  of 
them  conflicting,  have  accumulated.  The  difficulty  in  these  cases 
appears  to  have  grown  out  of  an  attempt  to  apply  the  old  idea  of 
mutual  assent  necessary  to  a  contract  to  a  new  state  of  facts,  arising 
under  circumstances  entirely  different.  It  is  customary  to  say  that 
before  there  can  be  a  contract,  the  minds  of  the  parties  must  meet 
on  some  particular  proposition  with  knowledge  that  they  have  met 
This  is  true  where  the  parties  are  personally  present,  but  it  can  be 
true  only  in  a  modified  sense  where  the  parties  are  not  personally 
present,  but  resort  to  the  mail  as  a  means  of  communication. 
Under  such  circumstances  a  strict  and  literal  interpretation  of  the 
maxim  is  impossible.  We  have  attempted  to  reduce  the  law  oa 
the  subject  to  three  principal  propositions,  now  so  generally 
acknowledged  that  we  may  call  them  rules :  1.  As  to  when  the 
contract  is  completed.  2.  As  to  the  power  of  recalL'  3.  As  to 
what  constitutes  a  sufficient  acceptance  to  bind  the  parties. 

EuLE  1.  WTien  an  offer  has  been  made,  and  a  letter  of  a/xeptance 
mailed  within  a  reasonable  time,  the  contract  is  complete.  The 
adjudications  upon  this  question  begin  with  the  case  of  Adams  v. 
Lindsdl  decided  in  the  Court  of  Eling's  Bench  in  1818.  The  defen- 
dants were  dealers  in  wool  at  the  town  of  St.  Ives,  and  the  plaintiffs 
were  woollen  manufacturers  at  Broomgrove.  On  the  second  day 
of  September  1817  the  defendants  wrote  and  set  out  the  following 
letter  to  the  plaintiffs :  "  We  now  offer  you  eight  hundred  tods  of 
weather  fleeces  of  good,  fair  quality  of  our  county  wool,  at  35s.  6d. 
per  tod,  to  be  delivered  at  Leicester,  and  to  be  weighed  up  by  our 
agent  in  fourteen  days,  receiving  your  answer  in  course  of  post.** 
The  letter,  through  the  fault  of  the  defendant,  was  misdirected  and 
did  not  reach  its  destination  until  September  5,  when  an  answer 
accepting  the  terms  was  immediately  despatched.  This  letter 
reached  the  defendants  September  9.  But  on  the  8th  the  defen- 
dants, not  having  received  an  answer  on  the  7th,  as  they  should 
have,  "  in  course  of  post,"  had  their  letter  been  properly  directed, 
sold  the  wool  to  another  party.  Upon  these  facts  the  defendants 
argued  that  there  was  no  contract,  as  there  could  be  none  until  the 
letter  of  acceptance  was  received  by  them.  As  they  had  received 
no  answer  in  due  course  of  post,  they  had  the  right  to  withdraw 
their  offer.  By  the  sale  of  the  wool  to  other  parties  they  evidenced 
their  intention  of  withdrawing  the  proposition  made  the  plaintiff 

*  Vide  Journal  of  Jurisprvdmee^  voL  xxiv.  p.  337. 
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before  they  received  the  letter  of  acceptance.  Hence  there  was  no 
simultaneous  concurrence  of  the  wills  necessary  to  constitute  a 
contract.  The  real  question  to  be  decided  was  whether  the  accept- 
ance was  complete  when  the  letter  of  acceptance  was  deposited  in 
the  post.  In  passing  upon  this  the  Court  said,  "  If  this  were  not 
true,  no  contract  could  ever  be  completed  by  post  For  if  the 
defendants  were  not  bound  by  their  ofifer  when  accepted  by  the 
plaintiflfs  till  the  answer  was  received,  then  the  plaintiflFs  ought 
not  to  be  bound  till  they  had  received  the  notification  that  the 
defendants  had  received  their  answer,  and  assented  to  it.  And  so 
this  might  go  on  ad  infinitum.  The  defendants  must  be  considered 
in  law  as  making,  during  every  instant  of  the  time  their  letter  was 
travelling,  the  same  identical  offer  to  the  plaintiffs ;  and  then  the 
contract  is  completed  by  the  acceptance  of  it  by  the  latter.  Then 
as  to  the  delay  in  notifying  the  acceptance,  that  arises  entirely  from 
the  mistakes  of  the  defendants,  and  it  must  therefore  be  taken  as 
against  thenu" 

Four  years  later,  in  1822,  the  case  of  MCullough  v.  The  Eagle 
Insurance  Company  came  before  the  Supreme  Judicial  Court  of 
Massachusetts,  and  was  decided  directly  contrary  to  the  doctrine 
of  Adams  v.  Livdsell.  This  case  grew  out  of  the  following  facts : 
On  the  29th  day  of  December  1820  the  plaintiff  wrote  from 
Kennebeck,  Maine,  to  the  defendants  at  Boston,  asking  for  the 
terms  upon  which  they  would  insure  a  certain  brig  and  cargo  from 
Martinico  to  the  United  States.  On  the  1st  day  of  January  the 
defendants  replied  stating  that  they  would  take  the  risk  at  two  and 
one-half  per  cent.  This  letter  was  received  and  answered  by  the 
plaintiff  January  3rd,  accepting  the  offer.  But  on  the  2nd  of 
January  the  defendants  despatched  a  letter  in  which  they  withdrew 
their  offer,  and  refused  the  risk  at  any  price.  But  the  letter  of  ac- 
ceptance was  mailed  on  the  3rd,  before  the  receipt  of  the  defen- 
dants' letter  of  revocation.  The  plaintiff  claimed  that  the  contract 
was  complete,  but  Chief-Justice  Parker,  without  knowledge  of  the 
decision  in  Adams  v.  Zindsell,  held  otherwise.  "  It  is  contended 
by  the  defendants,"  said  he,  "  that  the  treaty  was  open  until  they 
should  have  received  that  letter,  and  that  in  the  meantime  they 
had  a  right  to  withdraw  their  offer.  We  adopt  this  opinion  as  the 
most  reasonable.  The  offer  did  not  bind  the  plaintiff  until  it  was  ac- 
cepted ;  and  it  could  not  be  accepted  to  the  knowledge  of  the  defen- 
dants until  the  letter  announcing  the  acceptance  was  received,  or 
at  most  until  the  regular  time  for  its  arrival  by  mail  had  elapsed. 

The  conflict  thus  begun  was  continued  in  1830  by  conflicting 
decisions  in  two  cases  decided  almost  simultaneously,  one  in  New 
York,  the  other  in  Scotland.  The  New  York  case  was  Mactier 
V.  Frith.  Mactier  lived  in  New  York,  and  Frith  in  San  Domingo. 
They  were  joint  owners  of  a  cargo  of  brandy  which  had  been 
shipped  on  their  account  from  France  to  New  York.  While  the 
cargo  was  supposed  to  be  at  sea.  Frith  wrote  to  Mactier,  proposing 
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that  he  (Mactier)  should  take  the  venture  solely  on  his  own  account 
This  offer  was  accepted.  After  the  letter  of  acceptance  was  mailed, 
but  before  its  arrival,  Mactier  died,  and  his  administrator  claimed 
the  property.  The  Court,  following  the  doctrine  of  Adarfis  v. 
Lindsdl,  held  that  there  was  a  complete  contract  before  the  death 
of  Mactier.  The  Scottish  case  referred  to  introduced  a  slightly 
different  state  of  facts  and  a  new  element  Here  an  offer  was 
accepted  and  the  letter  mailed,  but  later  in  the  day  the  acceptor, 
having  changed  his  mind,  a  letter  containing  a  refusal  was  also 
mailed.  Both  letters  went  by  the  same  post,  and  were  placed  in 
the  hands  of  the  other  party  at  the  same  time.  The  Court  of  Ses- 
sion held  that  the  acceptance  was  nothing  until  it  was  delivered,  and 
as  they  were  delivered  at  the  same  time,  they  neutralized  each  other 
and  no  contract  was  made.  Thus  far  we  find  the  decisions  quite 
evenly  divided.  But  a  little  later  in  Brisford  v.  Boyd,  Chancellor 
Walworth  held  that  where  the  subject-matter  of  the  contract  was 
bumedafter  the  letterof  acceptance  was  mailed  andbeforeits  delivery, 
the  loss  must  fall  upon  the  acceptor.  In  1846  we  again  find  the 
question  before  the  English  Courts  of  Chancery,  in  Potter  v.  Sanders, 
where  Mactier  v.  Frith  was  approved,  and  JPCtdlough  v.  The  Eagle 
Insurance  Company  dissented  from.  On  the  other  hand,  in  Averill 
V.  Hedge,  although  the  point  did  not  directly  arise,  the  Court  took 
occasion  to  approve  of  the  doctrine  of  WCullough  v.  Hie  Ectgle 
Inswrance  Company,  In  1847  the  Supreme  Court  of  Pennsylvania 
gave  its  arbiter  in  favour  of  the  doctrine  in  Adams  v.  Lindsdl, 
saying,  "  The  last  case  upon  the  point  has  overruled  APCvilough  v. 
the  Eagle  Insurance  Company"  About  the  same  time  the  Supreme 
Court  of  Georgia  held  that  where  the  completion  of  a  transaction 
depended  upon  the  delivery  of  a  document,  depositing  it  in  the 
post  was  sufficient 

Next  in  order  of  time  we  find  the  important  case  of  Dwnlap  v. 
ffiggins,  decided  in  1848.  This  was  an  appeal  from  the  Scottish 
Court  of  Session  to  the  House  of  Lords.  On  January  28  Dunlap 
wrote  to  Higgins,  offering  in  terms  to  sell  a  lot  of  pig-iron.  Higgins 
received  the  letter  on  the  30th  of  January,  and  on  the  same  day  wrote 
and  posted  a  letter  of  acceptance.  This  letter,  by  mistake,  was 
dated  January  31,  and  through  delay  in  the  post  it  was  not 
delivered  until  February  1.  In  the  meantime,  Dunlap,  not  hear* 
ing  from  Higgins  on  the  31st,  made  other  arrangements,  and  upon 
receipt  of  Higgins'  letter  of  acceptance,  replied  that  it  was  too  late, 
and  there  was  no  bargain.  Dunlap  thus  virtually  admitted  that  he 
was  bound  to  wait  until  in  due  course  of  post  an  answer  could  come. 
He  contended,  however,  that  after  having  waited  until  that  time, 
he  was  then  released  from  all  further  obligation.  Lord  Chancellor 
Cottenham  thought  otherwise :  "  I  cannot  conceive  how  any  doubt 
can  exist  upon  the  point  If  a  party  does  all  that  he  can  do,  that  is 
all  that  is  called  for.  If  there  is  a  usage  of  trade  to  accept  such 
an  offer,  and  to  forward  it  by  means  of  the  post,  and  if  the  party 
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accepting  the  offer  puts  his  letter  into  the  post  on  the  correct  day, 
has  he  not  done  everything  he  was  bound  to  do  ?  How  can  he  be 
responsible  for  that  over  which  he  has  no  control  ?  Common-sense 
tells  US  that  transactions  cannot  go  on  without  such  a  rule."  This 
case  virtually  settled  the  question  in  England. 

Two  years  later  the  Supreme  Court  of  the  United  States  reached 
the  same  conclusion  in  Taylor  v.  7%e  Merchants'  Fire  Insurance 
Company.  The  agent  of  an  insurance  company  in  a  letter  dated 
December  2, 1844,  offered  to  insure  Taylor's  dwelling-house  upon 
stated  terms.  Taylor  did  not  receive  the  letter  until  the  20th,  it 
having  been  misdirected.  Upon  its  receipt  an  acceptance  was 
immediately  mailed.  The  agent  received  this  letter  of  acceptance 
on  the  30th,  but  the  building  was  destroyed  by  fire  on  the  22nd. 
The  company  claimed  that  there  was  no  insurance,  as  the  property 
had  ceased  to  exist  before  they  had  acquired  knowledge  of  the 
acceptance  The  facts  are  almost  identical  with  the  Georgia  case 
of  Levy  v.  Cohens,  and  the  conclusion  reached  was  the  sama  Mr. 
Justice  Nelson,  in  delivering  the  opinion  of  the  Court,  said,  ''  On 
the  acceptance  of  the  terms  proposed,  transmitted  by  due  course  of 
mail  to  the  company,  the  minds  of  the  parties  have  met  on  the 
subject,  in  the  mode  contemplated  at  the  time  of  entering  upon  the 
negotiation,  and  the  contract  becomes .  complete.  The  party  to 
whom  the  proposal  is  addressed  has  the  right  to  regard  it  as  in- 
tended as  a  continuing  offer,  until  it  shall  have  reached  him,  and 
shall  be  in  due  time  accepted  or  rejected." 

Hiompson  v.  James  in  its  facts  very  much  resembles  M'CtdUmgh 
V.  The  Eagle  Insurance  Compamy,  the  defence  being — 1.  That  a 
letter  of  recall  or  revocation  was  delivered  to  the  plaintiff  before 
the  letter  of  acceptance  was  delivered  to  tiie  defendant  2.  That  a 
letter  of  recall  was  posted  not  only  before  the  letter  of  acceptance 
was  received,  but  before  it  was  posted.  It  was  contended  that 
under  the  state  of  facts  this  could  be  no  contract,  and  an  elaborate 
attempt  was  made  to  support  the  defence.  Thus  the  whole  ques- 
tion of  contracts  vnJter  cAsentes  was  brought  before  the  Court,  both 
as  to  the  power  of  revocation  and  as  to  the  time  when  an  accept- 
ance became  effectual,  and  a  contract  complete.  The  authorities^ 
ancient  and  modem,  together  with  the  dicta  of  the  jurists  and 
writers  with  weighty  names  of  England,  America,  and  continental 
Europe,  were  cited  and  discussed.  In  this,  as  in  nearly  all  the 
cases,  we  can  detect  the  same  underlying  conviction,  that  the  deci- 
sion must  be  more  upon  a  ground  of  convenience  and  necessity 
than  principle.  Neither  the  metaphysical  requirements  of  the 
civilians  nor  the  rigid  morality  of  the  later  jurists  are  of  any  avail 
as  against  the  belief  that  "  no  contract  coiUd  ever  be  safely  proposed 
by  letter  if  the  acceptance  must  arrive  before  the  contract  is  com- 
pleted.'' Upon  this  ground  more  than  upon  principle  it  was  held 
that  the  posting  of  the  acceptance  completed  the  contract  and 
placed  it  beyond  the  power  of  either  party  to  retract    The  same 
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was  held  in  Harris's  case,  and  may  be  considered  as  an  established 
rule  of  law. 

EuLE  2.  The  recall  of  an  offer  sent  by  mail,  in  order  to  be  of  any 
effect,  must  reach  the  party  to  whom  it  is  addressed  before  an  ccceeptanee 
is  mailed.  The  principle  we  have  found  applying  to  an  acceptance 
does  not  apply  to  a  recall.  Something  more  than  a  mere  posting 
of  the  letter  is  required.  The  two  thi^  are  in  their  nature  dif- 
ferent. The  one  consists  in  efifectually  undoing  something  which 
the  party  himself  has  done,  and  which  binds  him  until  it  is  undone ; 
the  other  consists  in  merely  accepting  a  proposal  By  putting  a 
letter  in  the  post  office  the  acceptor  has  done  all  he  was  invited 
or  required  to  do.  There  is  a  manifest  difference  in  principle 
between  abstaining  from  doing  an  act  which  would  be  necessary  to 
be  done  before  you  could  be  held  to  have  completed  your  act,  and 
that  which  consists  in  a  subsequent  active  interference  for  the  pur- 
pose  of  undoing  or  counteracting  the  legal  consequences  of  a  thing 
you  have  already  done.  Hence  it  is  necessary  that  a  letter  of 
recall,  in  order  to  revoke  the  previous  offer,  must  not  only  be  mailed, 
but  also  delivered  to  the  other  party  before  his  acceptance  has  been 
written  and  mailed.  It  has  been  argued  against  this  that  where 
the  party  making  the  offer  has  changed  his  mind  and  posted  his 
letter  of  recall  before  the  offer  was  accepted,  the  intention  to  con- 
tract cannot  be  held  to  continue  until  the  time  of  acceptance,  and 
hence  at  no  moment  of  time  was  there  in  idem  plcunium  consensus, 
atque  converUis,  which  is  said  to  be  essential  to  an  action ;  that  the 
change  of  mind  prevented  the  completion  of  the  contract,  the  same 
as  the  death  or  inscmity  of  the  offerer.  But  death  and  insanity  are 
not  acts  of  the  wiU,  and  their  effect  does  not  rest  upon  a  change  of  pur- 
pose. They  intercept  but  do  not  revoke  the  transaction.  The  offer 
is  considered  as  continuing  with  the  letter  until  the  time  of  its 
acceptance.  The  death  or  insanity  of  the  party  destroys  the  will 
altogether,  and  there  plainly  can  be  no  contract  Bevocation  is  an 
act  of  the  offerer.  Having  communicated  his  offer  to  the  other  party, 
the  offeree  is  entitled  to  regard  that  purpose  as  unchanged  until 
the  change  is  communicated  to  him.  He  has  acquired  a  right 
which  he  will  retain  until  it  is  actually  withdrawn  from  him  by  a 
communication  to  that  effect.  Communicating  a  change  of  mind 
to  a  third  party,  or  recording  it  in  a  formal  writing,  as  a  notarial 
instrument,  is  of  no  avail  as  against  the  acceptor.  In  these  cases  a 
binding  contract  may  be  made  without  that  consensm  or  cancursus 
which  a  literal  reading  of  the  maxim  would  require.  The  principle 
is  clearly  stated  by  the  late  president  in  Thompson  v.  James :  "  I 
hold  that  a  simple,  unconditional  offer  may  be  recalled  at  any  time 
before  acceptance,  and  that  it  may  be  so  recalled  by  a  letter  trans- 
mitted by  post;  but  I  hold  that  the  mere  posting  of  a  letter  of 
recall  does  not  make  that  letter  effectual  as  a  recall,  so  as  from  the 
moment  of  posting  to  prevent  the  completion  of  the  contract  by 
acceptance.    An  offer  is  nothing  until  it  is  communicated  to  the 
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parfcy  to  whom  it  is  made,  and  who  is  to  decide  whether  he  will  or 
will  not  accept  the  offer.  In  like  manner  I  think  the  recall  or 
withdrawal  of  an  offer  that  has  been  commnnicated,  or  may  be 
assumed  to  have  been  commimicated  to  the  party  holding  the  offer. 
An  offer,  pure  and  unconditional,  puts  it  in  the  power  of  the  party 
to  whom  it  is  addressed  to  accept  the  offer  until  by  the  lapse  of  a 
reasonable  time  he  has  lost  the  right,  or  until  the  party  who  has 
made  the  offer  gives  notice — that  is,  makes  it  known  that  he  with- 
draws it.  The  purpose  of  the  recall  is  to  prevent  the  party  to 
whom  the  offer  was  made  from  acting  upon  the  offer  by  accepting 
it  This  necessarily  implies  precommunication  to  the  party  who  is 
to  be  so  prevented." 

In  Byrne  v.  Simhaven  (5  C.  P.,  Div.  344),  decided  iu  1880,  an 
offer  was  sent  on  the  1st  of  October  and  received  on  the  11th.  An 
acceptance  was  immediately  sent  by  telegram,  and  afterward  by 
letter.  It  was  held  that  the  contract  was  complete  and  binding  on 
both  parties  from  the  time  the  acceptance  was  sent  by  tel^ram, 
and  that  a  letter  of  withdrawal  posted  by  the  offerer  on  the  8th, 
but  which  was  not  received  by  the  offeree  until  the  20th,  was  of  no 
effect 

BuLE  3.  An  acceptance,  in  order  to  complete  a  contract,  must  be 
imconditioncU  and  in  accordance  with  the  terms  of  the  offer.  This 
proposition  is  supported  by  an  unbroken  line  of  decisions.  The 
difficulty  in  all  the  cases  is  to  determine  whether  certain  letters 
form  a  contract.  An  early  case  of  this  kind  was  Miason  v. 
Henshaw,  which  was  decided  upon  the  following  facts :  A.  wrote 
to  B.  offering  to  purchase  three  hundred  barrels  of  flour,  to  be 
delivered  at  Georgetown  by  the  first  water,  stating  the  price  he 
would  pay,  and  requested  an  answer  to  be  sent  by  the  return  of  the 
waggon  by  which  the  Utter  was  sent.  The  waggon  was  at  the  time  in 
the  service  of  B.,  and  was  used  by  him  in  conveying  flour  from  his 
mills  to  Harper's  Ferry,  near  which  place  A.  then  was.  The  offer 
was  accepted  in  a  letter  sent  to  Georgetown  by  the  first  mail,  and 
was  received  by  A.  at  that  place,  but  no  answer  was  ever  sent  to 
Harper's  Feny.  This  offer  was  certainly  accepted  unconditionally, 
but  not  quite  in  the  terms  of  the  offer.  The  answer  was  sent  to 
Georgetown  by  mail  instead  of  to  Harper's  Ferry  by  the  waggon. 
The  effect  was  the  same,  as  A.  received  the  letter.  The  Court  held 
that  there  was  not  a  contract  ''  It  is  an  undeniable  principle  of 
the  law  of  contracts,"  said  Mr.  Justice  Washington, ''  that  an  offer 
of  a  bargain  by  one  person  to  another  imposes  no  obligation  upon 
the  former  imtil  it  is  accepted  by  the  latter,  according  to  the  terms 
in  which  the  offer  was  made.  Any  qualifications  of,  or  departure 
from,  the  terms  invalidates  the  offer — an  acceptance  communicated 
to  a  place  different  from  that  pointed  out  by  the  plaintiffs,  imposes 
no  obligation  binding  upon  them." 

In  HaUand  v.  Myre  the  Vice-Chancellor  said,  "In  order  to 
constitute  an  agreement  by  letter,  the  answer  to  the  written 
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proposal  must  be  a  simple  acceptance  of  the  terms  proposed, 
without  the  introduction  of  a  new  and  different  term.  The 
defendant  proposes  to  give  the  sum  mentioned  in  the  letter  for 
the  lease  of  the  house,  by  which  this  is  to  be  understood  to  mean 
the  lease  which  the  plaintiff  had,  or  was  entitled  to  claim,  from 
Mr.  Barton  (his  leaser  for  a  long  term  of  years).  The  plaintiff  in 
his  answer  does  not  consent  to  assign  the  lease  from  Mr.  Barton  on 
the  terms  proposed,  but  offers  to  grant  an  underlease  on  the  same 
terms  and  clauses  as  the  lease  he  holds  from  Mr.  Barton.  But 
the  grant  of  an  underlease  is  not  the  same  thing  as  the  assignment 
of  an  original  lease ;  and  the  plaintiff's  letter  is  not,  therefore,  an 
acceptance  of  the  defendant's  proposal,  but  introduces  into  the 
proposal  a  new  and  different  term." 

1.  Fa^its  not  constittUing  a  contract, — A.  who  was  proposing  to 
enter  into  the  employ  of  B.  as  salesman,  wrote  to  B.  stating  in 
detail  the  terms  upon  which  he  would  be  willing  to  contract  B. 
answered  in  the  following  letter:  ''Yours  of  yesterday  embodies 
the  sidfstance  of  our  conversation.  If  you  can  define  some  of  the 
terms  a  little  clearer  it  might  prevent  mistakes,  but  I  think  we  are 
quite  agreed  on  all;  we  shall,  therefore,  expect  you  on  Monday." 
The  last  sentence  certainly  looks  like  an  acceptance,  and  doubtless 
such  was  B.'s  intention  at  the  time.  But  it  was  held  not  to  be  a 
contract. 

A.  wrote  to  B.  offering  to  take  twenty  guineas  for  a  certain  mara 
B.  wrote  in  answer,  *'  I  will  take  the  mare  at  twenty  guineas,  of 
course  warranted,  therefore  turn  her  out  as  my  mare.  Meet  me  at 
West  Wycombe  and  I  will  pay  at  once."  B.  failed  to  be  on  hand 
with  the  money  at  tins  and  two  other  appointments.  He  again 
wrote,  "  Of  course  I  mean  to  have  the  mare.  My  son  will  be  at 
the  West  End  on  Monday  and  pay  you  for  her.  Say  in  the  receipt 
sound,  and  quiet  in  fiamess"  As  answer  to  this  A.  wrote,  "  I  wiU 
send  the  mare  as  desired,  she  is  warranted  sound,  and  quiet  in 
double  harness**  After  a  few  days  R  returned  the  mare  as  being 
imsound :  Held,  That  there  was  no  contract 

A.  &  Go.  were  commission  merchants  in  Chicago.  B.  was  their 
agent  at  Quincy.  To  secure  consignments  at  that  point  A.  &  Co. 
made  an  arrangement  with  the  bank  by  which  the  bank  was  to 
cash  B.'s  drafts  on  them.  Thus  matters  continued  until  some 
difficulty  arose,  when  A.  &  Co.  sent  the  following  letter  to  the  bank: 
"Change,  January  15,  1876.  Hereafter  we  will  pay  no  drafts 
only  on  actual  consignments.  We  cannot  advance  money  a  week 
in  advance  of  shipment.  The  stock  must  be  in  transit  so  as  to 
meet  drafts  same  day,  or  the  day  after  presented  to  us.  This 
letter  will  cancel  all  previous  arrangements  of  letters  of  credit  to 
B.  Please  acknowledge  receipt  of  this."  In  reply  the  bank 
wrote:  "Quincy,  January  17,  1876.  Your  favour  of  the  16th 
received.  We  have  never  knowingly  advanced  any  money  to  B.  on 
stock  to  come  in.     Have  always  supposed  it  was  in  transit    Have 
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always  taken  his  word.  After  this  we  will  require  ship'g  bill." 
This  closed  the  correspondence.  Soon  after  the  business  of  the  firm 
of  A.  &  Co.  passed  into  the  hands  of  two  clerks  who  knew  of  the 
correspondence,  but  was  still  conducted  under  the  old  name,  and 
the  bank  had  no  knowledge  of  the  change.  B.  finally  decamped 
with  the  proceeds  of  a  number  of  drafts,  when  it  became  im- 
portant to  ascertain  whether  the  letter  of  the  bank  amounted  to 
an  acceptance.  In  order  to  see  what  these  letters  contain,  note 
the  following  abstract.  The  original  letter  states :  1.  In  the  future 
they  will  pay  drafts  only  upon  actual  consignments  of  stock.  2. 
They  would  not  pay  money  a  week  in  advance  of  the  shipments. 
3.  That  the  stock  must  be  in  transit  4.  That  the  letter  was  to 
cancel  all  previous  letters  of  credit  to  B.  5.  They  ask  an 
acknowledgment  of  the  receipt  of  the  letter.  This  was  explicit 
enough.  In  reply  the  bank  stated :  1.  The  letter  was  received. 
2.  Contents  were  noted.  3.  That  the  bank  had  not  knowingly 
advanced  money  to  B.  on  stock  to  come  in.  4.  That  they  had 
always  taken  B.'s  word.  5.  That  in  the  future  they  would  require 
"  ship'g  bills,"  meaning  bills  of  lading.  Upon  this  state  of  facts 
the  Supreme  Court  held  that  there  was  no  contract,  as  the  bank 
intended  to  require  the  ''  ship'g  bills "  for  its  own  protection  and 
not  for  the  protection  of  A.  &  Co. 

By  the  will  of  A  his  brother  was  appointed  executor,  and  named 
as  the  legatee  in  the  wiU  after  the  payment  of  all  debts.  Letters 
testamentary  were  granted  to  B.,  who  gave  bond  with  his  two 
partners  as  sureties.  B.  loaned  $5000  of  his  brother's  estate  to  the 
firm  of  which  he  was  a  member,  and  the  firm  subsequently  failed. 
B.  was  removed  from  his  trust  as  executor,  and  C.  appointed  in  his 
stead.  C.  under  the  authority  of  the  Court,  compromised  with  and 
released  B.  as  a  debtor  of  the  estate.  The  estate  was  represented 
as  insolvent  and ,  commissioners  were  appointed  to  settle  it.  D.,  a 
creditor  of  the  estate,  whose  claim  remained  unpaid,  addressed  a 
letter  to  B.  respecting  it.  B.  in  his  reply,  after  setting  forth  in 
detail  the  condition  of  the  estate,  said,  ''And  now  if  I  shotQd 
have  the  ability,  it  will  be  the  first  act  I  shall  perform  to  place  in 
their  [his  creditors']  hands  the  amount  which  was  lost  by  the  firm 
of  B.  &  Co.,  which  would  have  paid  to  them  not  far  from  two-thirds 
of  their  several  claims."  D.  brought  a  suit  against  B.  on  this  letter, 
alleging  a  promise  by  B.  to  pay  D.'s  claim  against  the  estate,  and  it 
was  held  that  the  action  could  not  be  maintained. 

A.  (October  20, 1862)  wrote,  "What  will  you  sell  me  450  kegs 
of  nails  for,  delivered  at  Bangor  in  the  course  of  a  month,  cash 
down?" 

B.  (October  23,  1862)  wrote,  "We  will  sell  you  450  kegs 
common  assorted  nails,  delivered  on  the  dock  at  Bangor,  at  $3*62 
per  keg  of  100  pounds  each,  cash." 

A.  (October  27, 1862)  wrote  in  reply,  "  Nails  have  advanced  so 
much  I  am  almost  afraid  to  buy;  but  you  will  send  me  as  soon  as 
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possible  303  kegs,  and  I  will  send  you  a  cheque  on  Exchange  Bank, 
Boston." 

A.  (November  11,  1862)  again  wrote,  "Not  having  beard 
whether  you  have  shipped  the  nails  ordered,  I  thought  I  woidd 
write  you,  as  we  shall  have  but  a  few  weeks  more  of  navigation." 

B.  (November  14, 1862)  replied,  "  It  will  not  be  possible  for  us 
to  get  out  the  nails  you  have  ordered  this  month,  as  previous 
orders  must  take  precedence.  It  is  next  to  impossible  for  us  to  get 
out  nails  enough  to  supply  our  back  orders,  and  we  thought  it  best 
to  write  you,  as  navigation  may  be  closed  too  soon  for  us  to 
forward  them  this  falL  We  will,  however,  do  our  best  to  satisfy 
all  our  customers,  and  your  order  shall  receive  attention  when  we 
get  to  it"  The  only  variance  between  the  offer  and  the  acceptance 
was  in  the  number  of  kegs.  This  was  sufficient  to  show  that  the 
minds  of  the  parties  did  not  meet 

2.  Immaterial  alteration, — Where  the  variation  between  the 
acceptance  and  the  offer  is  in  regard  to  an  immaterial  matter,  and 
will  not  introduce  a  new  term  into  the  agreement,  it  will  not  affect 
the  contract  As,  for  example,  where  a  proposal  by  a  purchaser  to 
take  the  remainder  of  a  lease  was  announced  by  a  letter  which, 
after  acceding  to  the  proposition,  added,  "  We  hope  to  give  you 
possession  by  next  half-quarter  day."  So  where  an  intended 
purchaser  of  property  having  made  an  offer  for  it,  received  an 
answer  accepting  the  offer,  and  signifying  a  time  for  signing  the 
contract,  the  purchaser's  agent  not  having  attended  within  the 
time  mentioned,  the  vendor  refused  to  complete  the  transaction. 
Naming  a  time  for  signing  did  not  constitute  a  condition  of 
acceptance,  and  hence  the  contract  was  completed.  If  the  letters 
form  in  themselves  a  complete  contract,  they  will  take  effect  at 
once,  notwithstanding  a  statement  in  the  acceptance  that  a  formal 
contract  is  to  be  drawn. 

3.  Misunderstanding  of  the  offer. — Where  there  is  a  misunder- 
standing of  the  terms  of  the  letter,  as  where  there  is  an  uncondi- 
tional acceptance  with  an  understanding  different  from  that  of  the 
offerer,  in  regard  to  a  thing,  or  part  material,  there  is  a  lack  of  the 
requisite  mutuality  of  assent  and  no  contract  is  made.  There  is 
merely  a  negotiation  resulting  in  a  failure  to  agrea  Abbott,  G.J., 
left  it  to  the  jury  to  find  whether  sucb  a  misunderstanding  actually 
occurred, "  as  a  test  of  the  existence  of  the  contract"  ''  Conceding  " 
said  Swayne,  J., ''  that  both  parties  have  acted  in  good  faith,  it  is 
clear.that  there  was  a  misunderstanding  between  them  as  to  the 
meaning  and  effect  of  the  letter,  and  that  the  plaintiffs  never 
understood  and  agreed  to  it  as  it  is  now  interpreted  and  insisted 
upon  by  the  defendants.  The  aggregaiis  mentium  requisite  to  give 
that  interpretation  effect  was,  therefore,  wanting." 
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Le  Droit  de  la  Guerrt  et  les  Pr^cursetirs  de  Grotius,    Par  Ernest  . 
Nys,  Bruxelles  et  Leipzig,  Librairie  Europ^ene.     C.  Muquardt, 
Merzbach  et  Falk,  fiditeurs.     1882. 

This  work  beara  testimony  on  every  page  to  the  erudition  and 
ability  of  its  author,  M.  Nys  does  not  give  us  his  own  specula- 
tions on  the  rights  and  duties  of  belligerents  and  neutrals,  nor  does 
he  profess  to  place  before  the  reader  a  view  of  the  present  state  of 
opinion  on  these  questions  of  international  jurisprudence.  His 
work  is  historical ;  his  object  is  to  explain  the  views  on  these  sub- 
jects of  the  jurists  who  preceded  Grotius,  and  compare  them  with 
the  practice  of  the  statesmen  of  the  day.  It  is  needless  to  say  that 
such  a  task — to  be  performed  with  the  thoroughness  and  detail  of 
our  author — ^implies  no  ordinary  amount  of  labour  and  research ; 
but  the  work  produced  is  in  a  remarkable  degree  full  of  interest 
and  instruction.  Its  perusal  makes  it  clear  that  the  peaceful 
efforts  of  jurists,  so  often  ridiculed  by  men  of  action,  have  had  an 
effect  in  largely  modifying  their  opinions  and  practice,  and  suggest 
the  hope  that  the  science  of  international  law  may  yet  attain  to 
greater  certainty  in  its  o^vn  doctrines  and  wider  influence  over  the 
conduct  of  statesmen. 

The  book  is  divided  into  three  chapters.  The  first  traces  the 
growth  in  the  middle  ages  of  the  idea  of  international  law  in  its 
modem  sense,  and  discusses  the  political  effects  on  society  of  the 
idea  of  universal  monarchy  as  represented  by  the  Papacy  and  the 
Empire. 

Chapter  ii  is  subdivided  into  six  sections.  Section  1  sum- 
marizes the  teaching  of  Christianity  and  the  views  of  the  Fathers 
on  the  subject  of  war,  and  the  author  points  out  that  while  the 
Church  preached. peace  and  moderation,  the  legitimacy  of  war  in 
certain  circumstances  was  never  denied.  Section  2  treats  of  the 
modes  of  settlement  of  international  differences,  and  under  the 
head  of  Tentativea  amiables,  or  friendly  efforts,  several  examples  of 
arbitration  from  the  twelfth  to  the  fifteenth  century  are  quoted.  The 
subject  of  reprisals  is  also  discussed  and  its  origin  and  limits 
pointed  out  The  practice  found  many  defenders  and  was  largely 
employed  both  in  war  and  as  a  means  of  enforcing  civil  claims. 
The  principle  is  here  condemned,  but  it  appears  to  result  not 
illogically  from  the  theory  which  prevailed  in  the  middle  ages,  that 
war  was  a  relation  not  between  states,  but  between  individuals. 
Section  3  deals  with  the  great  calamity  of  the  middle  ages,  private 
war,  and  details  the  efforts  made  to  mitigate  its  evils.  In  England 
it  was  early  checked  by  the  great  power  of  the  Conqueror  over  his 
feudal  nobility,  but  elsewhere  it  continued  till  the  fifteenth  and  six- 
teenth centuries.    Section  6  contains  an  interesting  account  of  war  as 
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carried  on  in  feudal  times.  Every  one  is  acquainted  with  the 
cruelty  and  savagery  which  marked  the  conflicts  of  those  days ;  but 
it  is  gratifying  to  find  that  the  predecessors  of  Grotius  were  unani- 
mous in  condemning  the  barbarous  customs  of  their  aga  On  the 
subject  of  the  rights  and  duties  of  neutrals  we  can  fortunately  mark 
improvement  in  our  own  times.  These  rights  and  duties  could 
hardly  be  said  to  e3dst.  Non-belligerents  were  free  to  assist  either 
side  without  endangering  their  position  as  neutrals.  Many  other 
points,  such  as  standing  armies,  the  keeping  of  faith  with  enemies, 
the  rights  of  captivity  and  of  ransom,  are  discussed  by  our  author 
with  all  desirable  clearness  and  fulness  of  detaiL 

The  last  chapter  consists  of  notices  of  Lopez,  Soto,  Grentilis, 
Suarez,  and  the  other  publicists  who  preceded  the  illustrious 
Grotius.  We  commend  the  work  of  M.  Nys  as  an  able  and  most 
instructive  discussion  of  the  subjects  treated  by  him  in  these  pages. 


Wxt  MmOt. 


Mr.  Mountagvs  Berruird. — A  career  of  great  usefulness  and 
distinction  has  been  prematurely  closed  by  the  death  of  Mr. 
Mountague  Bernard,  which  occurred  on  the  2nd  ult  at  his  country 
residence,  Overross,  near  Soss,  in  Herefordshire.  Mr.  Bernard  had 
a  severe  illness  in  the  spring,  from  which  be  never  thoroughly 
rallied,  and  he  had  been  sinking  slowly  for  some  weeks  past  At 
the  close  he  suffered  little  save  from  exhaustion  and  distressed 
breathing,  and  passed  quietly  away  at  five  o'clock  on  the  above 
date. 

Mr.  Bernard  was  the  third  son  of  Mr.  Charles  Bernard,  of  Eden, 
Jamaica^  by  Margaret  Anne,  daughter  of  Mr.  John  Baker,  of 
Waresley  House,  Worcestershire,  and  was  bom  at  Tibberton  Court, 
Gloucestershire,  on  the  28th  of  January  1820.  After  passing 
through  Sherborne  School,  he  became  a  scholar  of  Trinity  College, 
Oxford,  when  the  list  of  scholars  included  Mr.  K  A.  Freeman,  Mr. 
S.  Wayte,  Mr.  A.  W.  Haddan,  Mr.  R  W.  lingen,  and  the  present 
Bishop  of  St.  David's,  whence  he  took  a  first  class  in  classics  and 
a  second  in  mathematics  in  the  year  1842.  He  afterwards  gradu- 
ated in  law,  obtained  the  Yinerian  Scholarship  and  Fellowship, 
and  was  called  to  the  Bar  in  May  1846  at  Lincoln's  Inn.  He  had 
the  advantage  of  studying  in  the  chambers  of  Mr.  Palmer,  now 
Lord  Selborne,  whose  friendship  he  continued  to  enjoy,  and  with 
whom  he  was  on  several  occasions  associated,  in  after  life. 

like  many  Oxford  men  of  his  standing,  Mr.  Bernard  was  deeply 
interested  in  ecclesiastical  questions,  and  is  understood  to  have  had 
a  principal  share  in  founding  the  Guardian  newspaper,  and  to  have 
been  for  some  years  its  editor.  While  still  continuing  the  practice 
of  his  profession,  he  also  found  time  for  a  more  scientific  survey  of 
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law  than  was  then  at  all  usual,  and  was  always  a  diligent  student 
of  history.  In  1859  he  returned  to  Oxford  as  the  first  occupant  of 
the  chair  of  International  Law  and  Diplomacy,  which  had  been 
founded  out  of  the  revenues  of  All  Souls'  College  by  the  University 
Commissioners  of  1854.  International,  or  indeed  any  law,  was 
twenty  years  ago  but  little  studied  at  Oxford.  The  Professor  could 
not  therefore  expect  large  classes,  but  he  taught  the  teachers.  Of 
the  two  methods  of  dealing  with  the  subject,  the  historical  and  the 
systematic,  Mr.  Bernard  was  attracted  to  the  former.  He  was 
quite  at  home  in  the  intrigues  which  prelude  the  gathering  of  a 
great  congress.  He  had  thoroughly  mastered,  and  could  well 
describe,  the  characters  of  the  chief  actors  in  many  a  drama  of 
European  politics.  His  lectures  on  contemporary  questions  were 
often  valuable  monographs,  some  of  which  are  collected  in  a  volume 
entitled  "Four  Lectures  on  Subjects  connected  with  Diplomacy," 
which  appeared  in  1868.  His  careful  observation  of  the  interna- 
tional aspects  of  the  struggle  in  the  United  States  resulted  in  a 
substantial  treatise  on  '^  The  Neutrality  of  Great  Britain  during  the 
American  Civil  War,"  published  in  1870.  All  the  while  he  was 
discharging  other  useful  and  various  academical  functions,  as 
examiner,  member  of  the  Hebdomadal  Council,  Delegate  of  the 
Press,  and  Assessor  of  the  Chancellor's  Court,  in  which  last-named 
capacity  it  was  his  good  fortune  to  be  able  to  quash  a  charge  of 
heresy  brought  against  the  Master  of  BallioL  He  also  took  a 
leading  part  in  assimilating  the  procedure  of  the  Court,  which  had 
previously  followed  the  practice  of  the  civilians,  to  that  of  the 
Courts  of  Common  Law. 

It  is  more  usual  on  the  Continent  than  it  has  been  for  some 
centuries  in  this  country  to  call  academically  accomplished  jurists 
to  the  assistance  of  statesmen  and  practical  diplomatists.  But  in 
1871  Mr.  Bernard  was  chosen  to  be  one  of  the  High  Commissiouers 
who  eventually  signed  the  Treaty  of  Washington.  The  critics  of 
that  instrument  were  disposed  to  hold  Mr.  Bernard  largely  respon- 
sible for  its  alleged  deficiencies,  but  with  no  better  reason  than 
was  afforded  by  one  or  two  somewhat  unguarded  expressions  used 
by  him  in  a  lecture  given  upon  his  return  from  America.  He  was 
immediately  afterwards  made  a  Privy  Councillor,  and  a  few  months 
later  a  member  of  the  Judicial  Committee  of  the  Council,  and  as 
such  was  one  of  the  judges  who  decided  the  important  case  of 
Sheppard  v.  Bennett.  He  was  promoted  by  his  University  to  the 
degree  of  D.C.L.  He  had  been  some  years  previously  elected  by 
AJI  Souls'  College  to  be  a  fellow  of  that  pleasant  society.  But  the 
academical  period  in  Mr.  Bernard's  history  was  drawing  to  a  close. 
In  1872  he  was  again  absent,  having  been  appointed  to  assist  Sir 
B.  Palmer  in  presenting  the  British  case  to  the  Tribunal  of  Arbi* 
tration  at  Geneva.  In  1874  he  resigned  his  Professorship  and  left 
Oxford,  visiting  it  henceforth  only  from  time  to  time  as  social 
engagements  or  College  business  called  him  up  to  his  rooms  at 
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All  Souls'.  In  1868  he  had  been  a  member  of  the  Commission 
on  Naturalization  and  Allegiance,  the  report  of  which  led  to  the 
abandonment  of  the  time-honoured  maxim  of  English  law,  Nana 
potest  exuere  pairiam.  In  1874  he  served  on  the  Commission  for 
inquiring  into  the  duties  of  commanders  of  British  vessels  with  ' 
reference  to  fugitive  slaves;  and  in  1877  he  was  appointed  a 
member  of  the  University  of  Oxford  Commission,  under  the  Uni- 
versities of  Oxford  and  Cambridge  Act  of  that  year.  Of  this 
Commission  his  combination  of  legal  knowledge  and  academical 
experience  naturally  made  him,  at  any  rate  after  Lord  Selbome 
had  become  for  the  second  time  Lord  Chancellor,  the  leading 
spirit  To  him,  as  much  as  to  Lord  Selbome,  is  due  the  character 
of  the  compromise  between  the  Colleges  and  the  University  which 
has  now  become  the  new  constitution  of  Oxford.  A  large  propor- 
tion of  the  complex  code  of  statutes  in  which  that  compromise  is 
embodied  was  drafted,  and  repeatedly  redrafted  by  his  own  hand. 
The  immense  and  anxious  labour  bestowed  upon  this  work  may 
indeed  not  improbably  have  undermined  a  never  very  robust  con- 
stitution and  hastened  his  end.  His  last  effort  was  an  explanation 
and  defence  of  the  new  statutes,  in  the  shape  of  a  letter  to  Mr. 
Gladstone,  published  in  the  spring  of  this  year. 

Mr.  Bernard's  reputation  was  by  no  means  confined  to  his  own 
country.  He  was,  of  course,  well  known  in  America,  and  was  one 
of  the  original  members  of  the  ^'Institut  de  Droit  International'' 
on  its  foundation  in  1873.  At  the  annual  reunions  of  that  body 
in  various  cities  of  Europe,  his  opinion  carried  much  weight,  though, 
in  common  with  his  English  colleagues,  he  was  little  inclined  to 
accept  implicitly  the  dogmas  most  in  favour  with  Continental 
jurists.  When  the  "Institut"  met  at  Oxford,  two  years  ago,  he 
naturally  became  the  President  of  the  year,  supported  by  Neumann 
and  Bluntschli,  the  latter  of  whom  has  also  since  been  lost  to 
science.  The  tact  and  lonhomie  with  which  he  discharged  the 
duty  of  guiding  a  debate  carried  on  in  French  by  representative 
international  lawyers  of  many  countries  will  not  soon  be  foigotten 
by  those  present.  Mr.  Bernard's  pre-eminent  mastery  of  the  Law 
of  Nations,  first  revealed  by  an  admirable  paper  on  "  The  Growth 
of  the  Laws  and  Usages  of  Warfare,"  in  the  "  Oxford  Essays  "  for 
1856,  had  come  to  be  recognised  wherever  the  subject  is  studied. 
His  literary  style,  without  being  specially  happy  or  forcible,  is 
always  clear  and  judicious.  He  could  be  a  charming  companion, 
though  a  somewhat  dry  manner  in  general  society  hardly  did  jus- 
tice to  his  real  kindliness  of  disposition.  He  was  generous,  alike 
of  time  and  money,  for  public  objects.  His  singular  fairness  of 
mind,  no  doubt,  occasionally  inclined  him  to  postpone  the  decision 
of  pressing  questions,  and  a  somewhat  fastidious  taste  indisposed 
him  to  the  expression  of  any  view  which  struck  him  as  being 
extreme,  but  when  once  he  had  formed  an  opinion  he  resolutely 
carried  it  out  to  its  consequences.     He  may  be  said  to  have  worn 
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himself  out  in  the  conscientious  discharge  of  duties  which  cannot 
be  well  discharged  without  exceptional  qualifications,  and  are  none 
the  less  important  because  they  are  not  such  as  can  obtain  any 
wide  recognition  from  the  general  public. — Times. 


^he  StotixBh  %a\B  M^qnzim  mib  SkmS  (Sourt  "jKitpoxUv. 

SHERIFF  COURT  OF  CAITHNESS. 
Sheriff  Thoms  and  Sheriff-SubBtitute  Spittal. 

JOHN  SWANSOK  V.  ROBERT  AND  ALEXANDER  MILLER. 

Ship^s  husband  trustee  far  ovmer  as  regards  proceeds  of  a  policy  effected  in  ship- 
husband^s  individual  name — Betention  for  owner's  individual  debt  good  aaainst 
arrestment  by  other  creditor  of  owner, — ^The  facts  of  this  case  are  set  forth  m  the 
interlocutoiB  pronounced  in  it.  The  first  is  by  the  Sheriff-Substitute  (Spittel) 
and  was  pronounced  after  proof. 

"  Wick,  2\st  February  1882. — Having  heard  parties'  procurators  and  considered 
the  process,  Finds  that  about  four  years  ago  Alexander  Miller  purchased  the 
vessel  Maigaret  Wood  for  the  sum  of  ;£60,  which  sum  he  obtained  by  bill 
from  Robert  Miller,  arrestee  ;  that  about  two  vears  ago  the  said  Robert  Miller 
undertook  at  the  reauest  of  said  Alexander  Miller,  and  down  to  the  loss  of  the 
said  vessel  continuea  to  take,  the  chief  management  of  the  vessel,  furnishing 
supplies  for  and  making  payments  on  account  of  the  same  ;  that  said  Robert 
Mmer  also  supnlied  go<3s  to  the  said  Alexander  Miller  for  his  shop  in  Dnnnet ; 
that  on  2nd  March  1881  Robert  Miller,  with  consent  of  Alexander  Miller, 
insured  said  vessel  in  his  own  name  for  ;£100,  paying  the  premium  out  of  his 
own  funds ;  that  the  vessel  having  been  lost  shortly  thereafter,  Robert  Miller 
on  11th  July  1881  received  the  sum  of  £99. 19s.  8d.  of  insurance  money  on 
said  vessel,  which  sum  he,  with  consent  of  Alexander  Miller,  applied  on  or 
before  12th  August  1881  in  extinction  pro  tanto  of  his  claims  in  respect  of  his 
ship  and  shop  accounts  against  Alexander  Miller ;  that  on  25th  October  1881 
the  pursuer,  Swanson,  raised  an  action  in  the  Debts  Recovery  Court  at  Thurso 
against  the  said  Alexander  Miller  for  the  sum  of  ;^4,  12s.  Id.  for  fumidiings 
for  the  said  vessel,  and  on  3rd  November  1881  obtained  decree,  and  that  on 
3rd  December  1881  he  used  arrestments  in  the  hands  of  Robert  Miller :  Finds 
that  at  tiie  date  of  said  arrestment  Robert  Miller  had  not  in  his  hands  any 
funds  or  effects  belonging  to  Alexander  Miller :  Assoilzies  the  defenders  from 
the  conclusions  of  the  action :  Finds  the  defender  Robert  Miller  entitled  to 
£2,  28.  of  expenses,  and  decerns.  Charles  Qret  Spittal. 

^  Note, — It  appears  to  me  that  none  of  the  decisions  quoted  by  the  pursuer 
apply  in  the  circumstances  of  this  case.  The  purchase  of  the  vessel  was  made 
with  Robert  Miller's  money.  The  insurance  was  effected  by  him  in  his  own 
name,  and  when  he  received  the  insurance  money  he,  with  consent  of  Alex- 
ander Miller,  applied  it  to  pay  off  both  the  ship  and  shop  debts.  I  do  not 
think  that  he  was  in  anv  way  bound  to  look  out  for  other  creditors  and 
communicate  to  them  the  benefit  of  the  insurance.  C.  Q.  S." 

The  pursuer  appealed,  appending  the  following  note  of  legal  authorities 
foundea  on :  Huntington  Copper  Co,  v.  Hendersonf  12th  January  1877, 4  Rettie, 
294 ;  Campbell  v.  Little,  13th  November  1823,  2  S.  484 ;  MiUer  v.  M'Nair,  6th 
July  1852,  14  D.  955  ;  and  Dickson  v.  Nicolson,  29th  June  1855, 17  D.  1011. 
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The  Sheriff  (Thorns)  pronounced  thb  interlocntor : — 

"  Wick,  ^th  March  1882.— The  Sheriff  having  considered  the  pnnnei's  appeal 
and  whole  process,  Sustains  said  appeal,  and  xe<»lls  the  interlocntor  salnnittBd  to 
review :  Finds  that  abont  foor  veais  ago  the  common  debtor,  Alexander  Miller, 
purchased  the  vessel  Margaret  Wood  for  the  sum  of  £G0^  which  sum  he  obtained 
hj  bill  &om  Bobert  Miller,  arrestee ;  that  about  86th  February  1879,  as  per  19  of 
process,  the  said  Robert  Miller  undertook  at  the  request  of  tne  said  Alexander 
Miller,  and  down  to  the  loss  of  the  said  vessel  continued  to  act  as  ship's  husband 
of  said  vessel  bj  taking  the  chief  management  of  the  vessel,  and  fomishing  sup- 
plies for  and  making  payments  on  account  of  the  same ;  that  on  2nd  March  1881, 
Kobert  Miller,  with  consent  and  by  authority  of  Alexander  Miller,  insured  said 
vessel  in  his  own  name  for  ;£100,  debiting  the  premiums  thereon  to  the  vessel, 
as  per  19  of  process  ;  that  the  vessel  having  been  lost  shortly  thereafter,  the 
saia  Robert  Miller,  arrestee,  on  the  11th  Jmy  1881  received  the  sum  of  £S9, 
19s.  8d.  of  insurance  money  on  said  vessel;  that  tiie  said  Robert  Miller, 
arrestee,  was  and  is  trustee  as  regards  any  balance  of  said  insurance  money  for 
the  said  Alexander  Miller,  the  owner  of  said  vessel,  alter  debiting  it  witfi 
what  of  the  price  thereof  remained  unpaid,  and  with  payments  strictly  con- 
nected with  supplies  and  furnishings  for  the  ship :  And  in  respect  the  pass- 
book No.  19  of  process  contains  entries  of  other  charges  to  tiie  debit  of  said 
balance,  appoints  Robert  Miller,  the  arrestee,  within  ten  days  from  the  date  of 
this  interlocutor  to  lodge  in  process  a  state  showing  the  balanoe  made  up  on 
the  above  footing :  And  allows  the  pursuer  to  see  said  state,  and  to  lodge  objec- 
tions thereto  within  ten  days  thereafter :  Reserving  meanwhile  aH  questions  as 
to  vouching  said  state  and  who  may  be  entitled  to  be  paid  out  of  the  balance 
to  be  fixed  by  the  Court,  and  also  of  exx>enses.  Geo.  H.  Thoms. 

**Note. — The  Sheriff  has  taken  the  above  mode  of  getting  the  balanoe  fixed 
without  incurring  the  expense  of  a  remit  to  an  accountant  The  Sheriff,  while  he 
gives  effect  to  the  arrestee's  right  of  retention  as  regards  any  part  of  the  price  of 
the  vessel  due  to  him,  considers  it  a  grave  question  whether  he  can  exercise  that 
right  of  retention  in  his  own  favour  for  the  goods  supplied  to  Alexander  Miller, 
the  common  debtor,  for  his  shop  at  Dunnet  as  against  creditors  of  the  ship  for 
furnishings  and  supplies.  That  question  may  1^  avoided  when  it  is  seen  now 
the  accounting  stanos,  and  if  not,  it  will  be  argued  and  disposed  o£ 

«aH.T." 

<<  Wick,  29th  March  1882.— Statement  ordered  by  the  foregoing  interioeutor 
lodged  of  this  date.  Jab.  Campbell,  S.C.D,'* 

<<  Wick,  3n£  April  1882.— The  Sheriff  having  considered  the  statement  Na 
28  of  process  and  objections  thereto  for  the  pursuer,  Remits  these  to  Mr. 
William  Paterson  Smith,  banker,  Wick,  in  order  that  he  may  report  the 
balance  (if  any)  due  by  the  arrestee  after  payment  of  what  of  the  pnce  of  the 
ship  is  still  due  him ;  with  power  to  the  reporter  to  call  for  aU  documents 
and  vouchers  necessaiy  ;  said  report  to  be  lodged  quamprimum, 

«'Geo.R  Thoms. 

''  Nate. — ^This  remit  has  been  rendered  necessaiy  by  the  arrestee's  statement 
not  being  in  conformity  with  the  order  in  last  interlocutor.  G.  H.  T.** 

"  Wick,  I2(h  April  1882. — Report  ordered  by^the  foregoing  interlocntor, 
lodged  of  this  date.  '  Jab.  Campbell,  8.CJ).'' 

«  Wick,  I7th  April  1882.— The  Sheriff  having  considered  the  report  of  Mr. 
W.  Paterson  Smith,  Allows  it  to  be  seen  b;^  the  parties,  and  them  to  object 
thereto  if  so  advis^,  the  pursuer  within  eight  days  from  the  date  of  this 
interlocutor,  and  the  arrestee  bv  the  first  sedenmt  day  in  Mav  next;  and 
appoints  these  objections  and  the  cause  thereafter  to  be  debated  before  and 
disposed  of  by  the  Sheriff-Substitute.  Geo.  H.  Thoms." 

"  Wick,  2nd  May  1882.— No  objections  lodged. 

"  Charles  Grey  Spittal." 
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''  Wicky  2nd  May  1882. — Parties'  piocuiators  heaid.    Avizandum. 

"  Charles  Qkey  Spittal." 

*'  TVickf  9th  May  1882. — Having  again  considered  the  process  of  new,  Finds 
that  at  the  date  of  pursuer's  arrestment  the  arrestee,  Robert  Miller,  had  not  in 
his  hands  any  funds  or  effects  belonging  to  Alexander  Miller :  Assoilzies  the 
defenders  from  the  conclusions  of  the  action:  Finds  the  defender  Robert 
Miller  entitled  to  £2,  2s.  of  expenses,  and  finds  the  reporter,  William  Paterson 
Smith,  entitled  to  £1,  Is.,  both  sums  payable  by  pursuer,  and  decerns. 

"  Charles  Grey  Spittal." 

On  the  pursuer  again  appealing,  the  Sheriff  reversed  by  this  interlocutor : — 

"  Wick,  IQih  May  1882. — The  Sheriff  having  considered  the  pursuer's  appeal 
and  whole  process,  Sustains  said  appeal,  and  recalls  the  interlocutor  submitted 
to  review ;  In  respect  of  no  objections  by  Robert  Miller,  arrestee,  approves 
of  the  report  by  Mr.  Smith,  No.  52  of  process,  and  in  terms  thereof  finds  that 
the  balance  remaining  in  the  hands  of  the  arrestee  after  debiting  the  ship 
account  with  the  payments  mentioned  in  the  Sheriff's  interlocutor  of  24th 
March  last  is  £S8. 13s.  8id.,  and  that  this  balance  is  available  to  the  creditors 
of  the  common  debtor,  Alexander  Miller  :  Finds  that  the  pursuer,  as  a  creditor 
of  the  common  debtor,  validly  arrested  this  fund  on  3rd  December  1881  to  the 
extent  of  £24,  12s.  l^d. :  Finds  that  the  common  debtor  at  that  date  was 
indebted  to  the  arrestee,  Robert  Miller,  in  the  sum  of  £46,  19b.  11^.,  as  per  said 
report,  and  that  in  respect  thereof  he  claims  to  retain  said  b^ance :  Finds 
that  the  arrestee,  Robert  Miller,  is  entitled  to  exercise  the  right  of  retention  of 
said  balance  so  claimed  as  against  the  said  arrestment,  and  therefore  assoilzies 
the  defenders,  the  said  Robert  Miller,  arrestee,  and  Alexander  Miller,  common 
debtor,  from  the  condusions  of  this  action  :  Finds,  in  respect  of  his  conduct 
anterior  to  this  action,  his  failure  in  both  the  appeals  and  the  report  which  he 
has  rendered  necessary,  the  defender  Robert  Miller,  arrestee,  liable  to  pay  to  the 
reporter  the  sum  of  £l,  Is.  as  his  fee,  and  to  the  pursuer,  John  Swanson,  the 
sum  of  £2  as  expenses  of  process  and  of  10s.  as  a  sum  modified  for  postages 
and  actual  outlays,  and  decerns.  Qeo.  H.  Thoms.'' 

Act, — Nimmo. AU. — Leith. 
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Sheriff  Lees. 

MaryhiU  School  Board  v.  Barony  Parochial  Board—School  fees  of  poor  parentis 
ehitdren—Form  of  vnquvry—Education  Acts,  1872  and  ISIS,— Held:  There  are 
no  means  under  the  Summary  Procedure  Act  of  conducting  an  inquiry  as  to 
the  duty  of  a  parochial  board  to  pay  school  fees  for  a  parent  who  cannot  do  so, 
but  that  it  is  to  be  conducted  in  a  summary  form.  By  the  69th  section  of  the 
Education  Act  of  1872  it  is  provided  that  *^  it  shall  be  the  duty  of  every  parent 
to  provide  elementary  education  in  reading,  writinj;,  and  arithmetic  for  his 
children  between  five  and  thirteen  years  of  age,  and  if  unable  from  poverty  to 
pay  therefor,  to  apply  to  the  parochial  board  of  the  parish  or  burgh  in  which 
ne  resides,  and  it  sh^ll  be  the  dutv  of  the  said  board  to  pav  out  of  the  poor 
fund  the  ordinary  and  reasonable  fees  for  the  elementary  eaucation  of  every 
such  diild,  or  such  part  of  such  fees  as  the  parent  shall  be  unable  to  pay  in  the 
event  of  such  board  being  satisfied  of  the  inability  of  the  parent  to  pay  such 
fees."  By  the  22nd  section  of  the  Education  Act  of  1878  it  is  enacted  thaf  if 
a  parent  is  unable  from  poverty  to  pay  for  the  elementary  education  in  reading, 
writing,  and  arithmetic  of  his  child  or  children  between  five  and  thirteen  years 
of  age,  and  if,  upon  application,  the  parochial  board  of  the  parish  or  burgh  in 
which  he  resides  refuses  to  pay  out  of  the  poor  fund  the  ordinarv  and  reason- 
able fees  of  such  child  or  children,  it  shall  be  the  duty  of  the  school  board  to 
apply  to  the  Sheriff,  who,  after  inquiry,  may,  if  he  shall  think  fit,  grant  an 
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order  on  such  parocbial  board  to  pay  the  said  fees,  and  anch  order  may  dispoae 
of  all  question  of  expenae."  And  by  section  83  it  is  provided  that  *'  any  pro- 
secution for  penalties  or  other  proceedings  under  the  principal  Act  or  this 
Act  may  take  place  before  the  Sheriff  (whose  judgment  shall  be  final)  under 
the  provisions  of  the  Summary  Procedure  Ac^  1^4,  and  in  all  proceedings 
under  the  principal  Act  or  this  Act  any  person  appointed  by  the  school 
\Hiaidf  or  any  inspector  or  sub-inspector  of  factories,  workshops,  or  mines,  may 
appear  before  the  Sheriff  and  conduct  such  proceedings.  .  .  .  Any  prosecution 
for  penalties  under  the  principal  Act  or  this  Act  which  may  take  place  before 
the  Sheriff  may  take  place  also  before  any  two  justices  of  the  peace  sitting  in 
open  court,  and  any  order  which  under  this  Act  may  be  made  by  the  Sheriff 
may  be  made  by  such  justices,  whose  judgments  and  orders  shall  be  final,  and 
not  subject  to  review."  The  defenders  havins^  refused  to  pay  the  school  fees  of 
the  children  of  a  parent  who  on  the  ground  of  poverty  nad  applied  to  them 
to  do  so,  the  pursuers  brought  an  action  against  them,  under  tne  Summary 
Procedure  Act,  to  have  them  ordained  to  pay  the  ordinary  and  reasonable  fees, 
which  action  was  dismissed.  The  pursuers  then  raised  the  present  action  in 
the  Ordinary  Court,  and  the  Sheriff-Substitute  pronounced  the  following 
interlocutor : — 

**OUugofDy  6ih  August  1882.— Appoints  parties  to  attend  the  Sheriff-Sub- 
stitute in  chambers  on  Tuesday,  10th  October,  at  half-past  two  o'clock ;  and 
grants  diligence  against  witnesses  and  havers  to  both  parties  for  said  diet 

"J.  M.  Less. 

"  Note, — It  is  somewhat  difficult  and  probably  somewhat  important  to  decide 
what  is  the  course  of  procedure  to  be  followed  in  conductmg  the  inquiry 
which  the  pursuers  ask.  The  22nd  section  of  the  statute  founded  on  declares 
that  if  a  parent  is  unable  from  poverty  to  pay  for  his  children's  education,  and 
the  parocnial  board  refuses  his  application  to  pay  the  necessary  fees,  *  it  shall  be 
the  duty  of  the  school  board  to  apply  to  the  Sheriff,  who,  after  inquiiy,  may,  if 
he  shall  think  fit,  grant  an  order  on  such  parochial  board  to  pay  the  said  fees, 
and  such  order  may  dispose  of  all  question  of  expense.'  The  phraseology 
employed  does  not  seem  to  me  to  contemplate  an  ordinary  action  in  the 
Orainary  Court  'Inquiry'  is  the  word  that  is  wont  to  be  used  where  the 
person  before  whom  it  takes  place  exercises  his  discretion  as  to  the  form  in 
which  it  is  to  be  conducted.  It  is  the  term  that  frequently  is  applied  to  the 
procedure  before  a  Sheriff  in  the  exercise  of  his  administrative  jurisdiction,  as, 
for  example,  under  Sanitary  and  Police  Acts.  Under  the  statute  in  question 
the  word  is  used  in  four  places  in  regard  to  procedure  of  an  investigatmg  and 
not  a  litigious  nature.  (See  sections  29, 30,  31,  and  33.)  I  should  therefore 
think  that  the  Legislature  did  not  intend  the  inquiry  to  be  conducted  in  the  form 
of  an  ordinary  action  with  its  rigidity  of  process,  expense,  and  susceptibility  of 
delay  and  of  appeal.  Indeed  it  is  open  to  consideration  whether  the  fees  are 
to  be  made  the  subject  of  decemiture,  and  are  •  not  left  to  be  recovered  by 
Small  Debt  action  if  necessary. 

**  But  there  are  some  provisions  in  the  next  section  that  make  the  intention 
of  the  Legislature  in  regard  to  the  procedure  sufficiently  dear.  Firstly,  an 
agent  is  not  required ;  any  person  appointed  bv  the  school  board  is  authorized 
to  appear.  Secondly,  the  judgment  of  the  Sheriff  or  Sheriff-Substitute  is  to 
be  niud.  Thirdly,  it  may  be  given  under  the  provisions  of  the  Summary 
Procedure  Act    Aiid  fourthly,  any  two  justices  may  pronounce  the  order. 

"  If  this  application  could  be  disposed  of  under  the  Summary  Procedure 
Act,  the  statute  intends  it  should  be  so.  Any  proceeding  under  tne  Act  that 
can  be  tried  under  the  Summary  Procedure  Act  is  to  be  so  tried. 

"  Now,  so  far  as  I  can  find,  there  are  seven  proceedings  that  can  be  brought 
before  the  Sheriff  under  the  two  Education  Acts.  Four  of  these  are  for  con- 
traventions of  the  Act,  that  is,  for  statutory  offences,  namely,  failure  of  a  parent 
to  provide  elementary  education  for  his  children,  employment  of  a  child  in 
'"'ntravcntion  of  the  Act,  refusiog  admission  to  the  officer  of  a  school  board 
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when  authorized  bj  the  Sheriff  to  examine  a  place  of  employment,  and  false 
representation  of  a  child's  age.  For  each  of  these  contraventions  a  penalty 
is  imposed.  Thej  can  therefore  be  tried  under  the  provisions  of  the  Sum- 
mary Procedure  Act 

"The  fifth  proceeding  that  may  occur  under  the  Education  Acts  is  the 
determining  oi  a  dispute  regarding  an  election.  That,  it  is  directed,  the 
Sheriff  shall  dispose  of  sunmiaril^.  Then  there  is  the  removal  of  a  teacher 
for  criminal  conduct,  or  cruel  or  improper  treatment  of  his  scholars.  That  is 
obviously  of  the  nature  of  a  criminal  cause,  and  special  provisions  are  made  as 
to  the  procedure  in  conducting  it,  and  the  Sheriff's  judgment  is  to  be  final 

''The  first  four  proceedings  can  thus  be  heara  before  a  sheriff  or  two 
justices)  the  last  two  before  a  sheriff  alone.  But  all  are  to  be  disposed  of 
summarily. 

«  The  seventh  proceeding  is  an  application  of  the  character  of  that  now  made. 
There  is  nothing  in  its  nature  wnich  is  against  the  idea  of  its  beins  tried 
summarily.  It  is,  on  the  contrary,  reasonable  it  should  be  so  treated;  and 
the  terms  of  the  statute  and  the  analogy  of  other  proceedings  support  this  view. 

"The  pursuers  accordingly  brought  an  apphcation  under  the  Summary 
Procedure  Act  before  Sheriff  Balfour,  but  he,  I  understand,  decided  that  there 
were  no  means  of  so  dealing  with  it.  Higher  courts  have  found  the  same 
difficulty  in  regard  to  the  application  of  the  Summary  Procedure  Act.  (See 
Holland  v.  The  Oaruhalland  Coal  Co.,  Dec.  84,  1867,  40  J.  102 ;  and  WiUon  v. 
Stirling,  March  9,  1874,  1  R.  (C.  of  J.)  8.)  The  truth.  I  suspect,  is  that  the 
draftsman  of  the  statute  at  present  in  question  fanciea  that  the  English  and 
Scotch  Summary  Jurisdictions  Statutes  were  similar.  But  that  is  not  so ;  for, 
apart  from  other  differences,  while  the  Scotch  statute  applies  to  the  trial  of 
statutory  and  common  law  offences  and  the  recovery  of  penalties,  the 
English  statute  includes  also  all  cases  in  which  a  complaint  is  made  to  any 
justice  on  which  he  has  authority  in  law  to  make  any  order  for  the  payment 
of  money.  No  doubt  there  is  in  the  Summary  Procedure  Act  a  provision  for 
pronouncing  a  judgment  c^  factum  prcBstandwn;  but  that  expressly  does  not 
cover  such  a  case  as  the  present,  for  it  applies  to  the  doing  of  an  act  other  than 
the  payment  of  money  (which  is  the  object  of  the  present  application),  and 
whicn  can  be  enforced  by  imprisonment  Nor  has  the  28th  section  any 
bearing  on  the  case,  for  it  only  supplies  the  criterion  for  deciding  what  is  to  be 
the  appellate  court  of  review  in  certain  cases.  (See  the  opinion  of  the  Lord 
Justice-Clerk  in  LoiOBon  v.  Forfar  PoUee  Commisnonen,  4  R.  (C.  of  J.)  I.)  The 
Summary  Procedure  Act,  too,  has  to  do  with  an  order  to  pay  a  specific  sum. 
Here  the  order,  if  granted,  would  be  to  pay  what  the  statute  terms '  me  ordinary 
and  reasonable  fees '  of  the  children  needing  education.  And  lastly,  I  would 
remark  the  order  is  to  pay  the  fees,  not  to  pay  a  penalty  for  wrongously  with- 
holding them.  It  is  plain,  therefore,  the  Summary  Procedure  Act  does  not 
furnish  a  suitable  framework  for  giving  effect  to  this  clause  of  the  Education 
Act. 

''  But  though  the  case  cannot  be  disposed  of  under  that  Act,  is  there  any 
good  reason  why  the  obvious  intention  of  the  Legislature  that  the  case  should  be 
med  summarily  should  not  receive  effect?  I  think  there  is  no  serious  difficulty 
in  the  matter.'  The  Court  of  Justiciary  in  Wilson^i  case  above  referred  to, 
though  they  refused  to  say  an  application  of  that  kind  under  the  Industrial 
Schools  Act  could  competently  be  brought  under  the  Summary  Procedure  Act 
as  provided,  would  not  say  it  was  incompetent.  And  in  HoUantPs  case  the  Lord 
Justice-Qeneral  remarked,  'The  Summary  Procedure  (Scotland)  Act,  1864, 
provides  machinery  for  the  recovery  of  penalties  and  expenses,  but  none  for  the 
recovery  of  compensation,  and  that  for  the  very  good  reason  that  at  its  date 
there  were  no  Acts  in  force  under  which  compensation  could  be  awarded.' 
But  at  the  same  time  he  thought  the  code  of  directions  as  to  putting  into  force 
orders  for  payment  of  money  provided  by  that  Act  could  be  made  use  of. 

"  The  Summary  Procedure  Act  deals  largely  with  the  recovery  of  statutory 
penalties,  and  it  sanctions  procedure  for  the  recovery  of  penalties  even  where 
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the  Act  prescribing  the  penalty  is  silent  as  to  how  it  is  to  be  lecoveTed.  Now 
in  the  case  of  7%«  Local  Authority  of  Selkirk  v.  Brodie  (March  16,  1877,  1  R. 
(C.  of  J.)  21)  the  majority  of  the  Court  held  the  expense  incurred  by  the  Local 
Authority  in  certain  sanitary  matters  was  '  a  sum  of  money  in  the  natme  of  a 
penalty.'  But  I  think  it  must  be  conceded  that  that  case  does  not  role  the 
present  one.  Strictly  speaking,  a  penalty  is  in  a  criminal  court  a  sum  of  dis- 
cretionary amount  imposed  for  non-payment  of  some  other  sum  of  fixed  amount, 
or  for  domg  something  forbidden,  or  for  not  doing  something  required.  Here 
the  matter  is  practically  a  review  of  the  judgment  that  the  Parochial  Board 
came  to  in  the  exercise  of  their  official  duty.  Then,  too,  the  amount  is  as  yet 
indefinite  And  further,  imprisonment  of  the  defenders  is  out  of  the  question ; 
but  in  the  Selkirk  case  it  was  competent,  and  that  was  a  matter  which  was 
thought  of  importance. 

**  That  it  is  {)ossible  in  some  cases  to  pronounce  an  order  under  the  Summary 
Procedure  Act  is  no  doubt  true,  as,  e,g,  an  order  under  section  5  of  the  Trout 
Fishins  Act  of  1860.  But  the  difficulty  in  this  case  is  more  akin  to  that  in 
Wilsons  case,  and  that  is  the  practicability  of  employing  the  Act  The  real 
difficulty  is  not  the  form  of  the  initial  writ :  it  is  the  course  to  be  followiKl 
after  the  case  is  in  Court  Now  it  has  been  held  that  an  application  for  a 
fugcs  warrant  or  a  decree  of  a  cessio  ought  to  be  in  the  form  prescribed  by  the 
Sherifif  Courts  Act  of  1876  (APDermott  ▼.  Bamsay,  4  R.  217 ;  and  Oroner  y. 
Maefairlane,  5  R.  936).  An  application  in  regard  to  a  breach  of  interdict  comes 
under  the  same  rule,  and  so  do  other  matters  of  a  summary  nature.  But  in 
these  cases  there  are  not  of  necessity  defences,  nor  a  closed  record  and  other 
procedure  as  in  an  Ordinary  Court  case.  A  somewhat  similar  course  would 
fall  to  be  taken  here.  The  first  warrant,  as  it  appears  to  me,  would  be  not  tke 
warrant  of  the  Act  of  1876,  but  the  fiuniliar  summary  warrant  appointing  the 
parties  to  meet  the  Sherifif  at  a  certain  diet,  and  then  the  Sheriff  would  hold 
the  party  not  appearing  as  confessed,  or  note  any  defence  tendered,  and  hear 
witnesses  as  in  a  summary  procedure  case.  The  analogy  of  Andsrson  v.  Coover 
(7th  March  1868)  and  Wright  y.  Bowers  (3  Coup.  99)  is  adyerse  to  the  idea 
that  a  note  of  the  eyidence  could  competently  be  takeoL  and  indeed  there  would 
be  no  use  in  taking  it,  for  appeal  is  expressly  excluded. 

"  I  am  afraid  the  52nd  section  of  the  Act  of  1876  as  to  summary  trials  is  not 
in  point  directly,  for  it  applies  to  cases  where  the  statute  expressly  disallows  a 
record  and  a  note  of  eyidence,  and  to  cases  where  practice  has  so  fixed  this 
course  of  procedure.  But  here  the  statute  is  silent  as  to  record  and  eyidence, 
and  there  can  be  no  practice  where  this  is  apparently  the  first  case  of  the  kind. 

^*  Where,  howeyer,  what  one  is  directed  to  nold  is  an  inquiry,  and  where  the 
course  specified  in  the  Summary  Procedure  Act  is  indicated  as  the  guiding 
course,  it  seems  to  me  a  SherifiPs  duty  is  in  accorduice  with  the  spirit  of  the 
Lord  Justice-General's  remarks  in  Hollands  case,  to  adopt  a  summary  procedure 
of  the  character  indicated. 

**  But  it  may  be  said  that  in  an  analogous  class  of  cases,  namely,  where  a  person 
claims  relief  on  the  score  of  poyerty,  which  the  parochial  board  refuses  to  giye, 
the  case  ^oes  through  the  routine  of  an  Ordinary  Court  case.  Well,  it  does  so ; 
but  that  18  in  deference  to  the  express  directions  to  that  effect  of  an  Act  of 
Sederunt  which  followed  on  a  comprehensiye  piece  of  recent  legislation.  There, 
too,  the  relief  embraced  more  serious  matters  than  a  case  of  the  present  kind. 
Here  the  aid  is  at  most  for  a  few  years ;  there  it  mjiht  be  for  a  lifetime. 
Here  it  is  measured  by  shillings ;  there  by  pounds.  Here  actual  poyerty  is 
the  sole  issue ;  their  lunacy,  heialth,  dependents,  and  other  matters  might  fre- 
quently be  inyolyed. 

"I  think  it  is  therefore  dear  on  eyery  consideration  that  the  present  appli- 
cation is  not  to  be  dealt  with  under  Ordinary  Court  procedure,  but  by  a  sum- 
mary inquiry ;  and  as  the  school  holidays  render  haste  unnecessary,  on  the 
parties'  suggestion  I  haye  deferred  making  the  inquiry  till  an  early  diet  in  the 
winter  session.  J.  M.  L." 

^ct— Coats. Alt — Lamond. 
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PERTH  SMALL  DEBT  COURT. 
Sheriff  Barclay. 

CHARLES  FOY  V.  THE  NORTH  BBITISH  RAILWAY  COMPAlTr. 

BaUway-^-Dafmages  for  detentum^-^The  Sheriff-Sabstitate'B  notes  folly  st&te 
the  facte  of  the  case. 

''This  is  a  claim  at  the  instance  of  'Charles  For,  puhlic  entertainer,  86 
High  Street,  PertJi,  against  the  North  British  Railway  Company,  canying 
on  hasiness  in  Perth,  for  £12*  on  the  following  statement:  ^£l2y  being 
restricted  loss  and  damage  sustained  by  the  pursuer  in  consequence  of  the 
defenders  having  contracted  with  the  pursuer  to  convey  him  and  his  company, 
who  were  to  give  what  was  styled  a  grand  comic  entertainment  in  the  Town 
Hall  of  St.  Andrews,  to  that  town  oy  the  train  starting  from  Perth  on  or 
about  4.35  o'clock  in  the  afternoon  of  the  6th  day  of  January  1882,  and 
which  train  is  timed  to  arrive  at  St.  Andrews  at  or  about  7  o'clock  p.m.,  but 
which  train  on  said  6th  Januarv  did  not,  through  the  fault  or  negligence  of  the 
defenders  or  those  for  whom  they  are  responsible,  arrive  until  8.40  p.m.,  in 
consequence  of  which  undue  and  culpable  delay  in  the  transit  of  the  pursuer 
and  his  company  he  was  unable  to  bold  said  entertainment,  and  the  assem- 
blage of  persons  who  had  collected  had  dispersed,  whereby  the  pursuer  sus- 
tained loss  and  damage  to  the  extent  above  claimed.' 

"  The  facts  are,  the  pursuer  had  an  entertainment  duly  advertised  to  be  held 
at  St.  Andrews  at  8  o'clock  in  the  evening  of  Friday,  6th  January  1882.  The 
pursuer  and  his  companv  paid  their  fares  and  received  tickets  for  St.  Andrews, 
and  took  their  seats  m  the  train  which  left  Perth  at  4.35  and  was  timed  in  the 
Company's  advertisements  to  arrive  at  7  o'clock  at  St.  Andrews,  which  was  in 
sT^cient.  but  not  very  ample  time  for  the  advertised  entertainment  at  8  o'clock. 
On  that  day  it  is  proved  tbat  there  was  a  severe  storm.  The  train  left  Perth 
at  proper  time,  but  was  twelve  minutes  past  its  usual  time  of  arrival  at  Lady- 
bank.  There  was  a  further  delay  of  twenty-nine  minutes  there  waiting  for 
the  train  from  Edinbuigh,  which  had  been  delayed  at  the  Granton  Ferry,  and 
the  pursuer  arrived  at  Leucbars  at  7.10  instead  of  6.10.  Up  to  this  time  the 
pursuer  did  not  complain,  and  still  does  not  foimd  his  complaint  on  this  delay. 
The  train  was  advertised  to  leave  Leucbars  for  St.  Andrews  at  6.45,  and  on 
that  night  it  did  not  leave  until  8.20,  reaching  St  Andrews  at  8.40.  The 
defenders  rely  on  the  three  notices  prefixed  to  their  large  time-tables  in  the 
following  words  :  '  Trains, — The  times  shown  in  these  tables  are  those  at  which 
the  Company's  trains  are  intended  to  depart  from  and  arrive  at  the  various 
stations,  and  every  exertion  will  be  used  to  obtain  punctual  observance  of  the 
times  fiJiown,  idthough  the  Company  will  not  guarantee  those  times  being  kept 
under  all  circumstances,  nor  will  they  hold  themselves  responsible  for  delay  or 
any  consequences  arising  therefrom.  But  such  times  are  so  appointed  subject 
to  such  idteration  or  change  thereon  as  the  Company  or  any  other  Company 
concerned  may  consider  it  proper  to  make,  and  the  Company  and  the  other 
Companies  concerned  retain  the  right  to  make  such  alterations  or  changes  in 
the  tunes  of  the  trains  without  being  responsible  for  the  consequences  thereof 
of  any  kind  to  anjr  person  travelling  or  intending  to  travel  thereby.  The 
Company's  trains  will  ordinarily  await  the  arrival  of  such  trains  from  other 
lines  as  are  connected  therewith  in  these  tables,  but  they  reserve  the  right,  in 
the  event  of  their  main-line  trains  being  delayed  either  from  this  or  any  other 
cause  beyond  their  control,  to  despatch  die  branch-line  trains  from  the  respective 
jtmeUons  at  the  advertised  hours  or  before  the  arrival  of  the  main-line  trains, 
according  to  the  particular  circumstances  of  the  case*  It  may  be  observed  here 
that  these  notices  cannot  form  part  of  the  special  contract  between  the  Com- 
pany and  travellers  unless  they  are  brought  under  the  notice  of  the  public  and 
especially  of  the  hirer.  So  far  as  they  are  reasonable  stipulations  they  majr  be 
binding  on  both  parties,  but  so  far  as  unreasonable  they  cannot  avoid  positive 
contract  and  damage.    The  time-tables  do  bind  the  Company  to  place  a  party 
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paying  for  a  certain  jonmey  to  be  placed  at  big  destination  at  ibe  specific  time 
or  nearly  so.  But  tbere  must  exist  in  all  contracts  tbe  exception  of  material 
accident,  or  elementary  interference,  or  sacb  accidental  obstmctions,  wbicb  it  was 
impossible  to  foresee  or  obviate.  Tbe  pnrsner  admits  tbe  existence  of  the 
storm,  bat  maintains  tbat,  notwitbstanding,  be  bavins  arrived  at  Lencbars  at 
7.10,  conld  and  sbould,  in  terms  of  tbe  roles,  bave  oeen  deniatcbed  by  tbe 
branch  line,  tbeir  own  property,  to  St.  Andrews,  to  bave  arrivea  tbere  before  & 
A  train  did  leave  Lencbars  at  6.47,  and  wbicb,  according  to  tiie  rales  above 
quoted,  conld  and  should  bave  been  delayed  until  tbe  arrival  of  tbe  Perth 
train,  wbicb  arrived  witb  tbe  porsaer  at  7.10,  only  about  twenty  minutes 
more.  Or  again,  tbat  the  train  wbicb  arrived  at  Lencbars  at  7.40  could  bave 
been  accelerated  and  despatched  to  St.  Andrews  before  8.20,  and  not  to  bave 
awaited  tbe  train  from  Dundee.  This  was  actually  tbe  case  provided  for  by  tbe 
rules  above  noticed,  either  to  accelerate  or  delay  brancb  rails  to  meet  tbe  main 
lines.  Tbe  distance  between  Leucbars  and  St.  Andrews  is  only  ten  minutes  by 
rail,  and  telegraph  intelligence  could  be  bad  of  the  passage  of  trains  and  their 
expected  arrivals  at  branches.  It  was  stated  that  the  pursuer  and  bis  company 
actually  took  tbeir  seats  in  tbe  7.40  train,  but  that  he  made  no  complaint  as  to 
its  delay  until  8.10.  Tbere  was  a  conflict  of  evidence  as  to  this,  out  baving 
been  allowed  to  take  tbeir  seats,  tbe  passengers  were  certainly  entitled  to 
presume  they  were  immediately  to  bave  been  carried  on  their  journey.  They 
should  have  been  informed  that  they  must  await  the  arrival  of  tbe  Dundee 
train.  Tbe  distance  is  so  trifling  tbat  there  was  ample  time  for  tbe  train  to 
have  made  its  journey  and  returned,  and  thus  avoiaed  all  complaint.  Had 
this  intimation  been  made,  as  it  ought,  to  the  passengers,  they  migbt  bave 
taken  the  road  witb  a  vebicle,  which  then  would  nave  been  the  measure  of  the 
lorn  and  damage. 

"Therefore  the  defenders  appear  responsible  for  tbe  loss  occasioned  tbe 
pursuer  by  the  fsdlure  of  bis  aavertised  entertainment.  The  defenders  plead 
that  the  measure  of  damage  is  according  to  the  profit  which  would  baye  been 
obtained  by  the  assemblage,  and  tbat  as  there  was  only  £4  admitt»ily  collected 
and  returned  to  the  assembled  audience,  this  would  be  the  correct  figure  of  the 
damage  sustained.  The  answer  seems  partly  sound,  that  tbe  bour  baving  come, 
and  no  entertainer  arrived,  tbe  public  would  not  longer  flock  together  to  be 
disappointed.  This  perhaps  is  not  altogether  a  sufficient  answer,  as  it  is  ntber 
to  be  Unken  that  tbe  audience  would  assemble  at  the  appointed  bour.  Tbe 
night  bein^  inclement,  there  is  a  reasonable  presumption  of  empty  boxes,  as 
families  might  prefer  on  such  a  night  the  fir^de  to  less  comfortable  tbough 
more  exciting  scenes. 

"  Tbe  items  of  damage  are  somewbat  various,  and  embrace  very  indirect  and 
remote  loss.  Tbe  ball-rent  is  stated  at  £2^  28.,  which  appears  higb  for  such  an 
academic  city  as  St.  Andrews,  and  it  might  be  expected  could  scarcely  in  the 
circumstances  be  wholly  exacted.  Tbe  railway  fares,  rendered  unproductive, 
seem  a  just  charge.  £2  for  advertising  and  bills  seem  somewbat  high.  £9  for 
balance  of  five  artistes  or  entertainers  for  one  night  i^pear  somewhat  excessive 
when  contrasted  with  other  professions.  The  true  estimate  of  loss  appears  to 
be  the  actual  gain  wbicb  would  have  been  made  bad  tbe  entertainment  taken 
place  at  the  aavertised  hour.  Upon  the  whole,  the  Sheriff-Substitute  tbinks 
ne  does  ample  justice  to  both  parties  by  assessing  the  damages  for  tbat  unfor- 
tunate nigbt  at  £5,  lOs.  6d.,  including  costs,  for  wbicb  decree  will  be  entered. 

**  The  Sheriff-Substitute  in  this  as  well  as  in  some  similar  cases  has  observed 
that  traveUers  often  leave  themselves  a  very  narrow  margin  of  time  to  meet 
their  engagements  and  any  accidental  delays.  This  almost  amounts  to  contri- 
butory negligence.  Here  at  the  best  the  pursuer  only  left  one  hour  to  meet 
his  performance  advertised  for  St.  Andrews.  He  excused  himself  by  stating 
that  on  the  previous  nigbt  be  bad  been  delecting  the  people  of  Cneff  and 
could  not  have  reached  Perth  for  an  earlier  train  to  St  Andrews.  The  Sheriff- 
Substitute  still  entertains  some  doubt  if  this  is  altogether  a  sufficient  excuse. 

"H.  B," 


THE 

JOURNAL  OF  JURISPRUDENCE. 


THE  LAW  OF  HOMICIDE  IN  SCOTLAND. 

11. 

It  is  Thackeray,  if  we  recollect  ciright,  who  remarks  some\yhere 
that  the  worst  use  to  which  you  can  put  a  man  is  to  hang  him. 
The  observation  is  undoubtedly  a  just  one,  but  it  is  singular  that 
80  many  should  have  imagined  that  they  found  in  it  a  conclusive 
argument  against  capital  punishment.  It  is  a  poor  use  to  make  of 
a  bullock  to  bury  its  carcass  in  the  ground ;  but  if  the  beast  be 
a  victim  of  pleuro-pneumonia,  the  deeper  we  lay  it  the  better. 
Wretched,  indeed,  is  the  man  who  is  fitted  for  no  higher  function 
than  to  dangle  upon  the  gallows ;  but  if  there  be  found  in  him  no 
promise  of  a  nobler  usefulness,  and  if  the  continuation  of  hi3  life 
be  fraught  with  danger  to  society,  then  let  the  miserable  creature 
be  at  least  put  to  some  use,  albeit  it  be  the  very  "  worst  to  which 
you  can  put  a  man." 

The  agitation  against  capital  punishment  seems  for  the  present, 
at  all  events,  to  have  spent  its  force.  The  ,times  are  against  it. 
People  are  prone  to  forget  their  squeamishness  in  the  presence  of 
Kerry  assassinations  and  Wimbledon  poisonings.  Without  the  aid 
of  sentiment  such  an  agitation  can  make  little  headway,  but  even  in 
serious  argument  the  strength  of  the  position  taken  up  by  those  who 
advocate  the  total  abolition  of  capital  punishment  has  been  seriously 
weakened  within  the  last  few  years.  Ten  years  ago  we  were  told 
that  the  effect  of  the  abolition  of  this  form  of  punishment  would 
be  not  to  increase  but  to  diminish  the  number  of  murders.  Experi- 
ence has  proved  the  contrary.  The  experiment  has  been  tried  in 
Switzerland  and  elsewhere,  and  has  proved  a  failure.  Bemove  all 
fear  of  a  death  sentence,  and  the  number  of  murders  rapidly 
increases.  For  the  present  this  would  seem  to  be  absolutely  con- 
clusive of  the  matter.    To  many  indeed  it  may  seem  that,  quite 
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apart  from  the  preventive  end  of  punishment,  such  crimes  as  the 
Phoenix  Park  and  the  Connemara  murders  cry  to  Heaven  for  blood, 
and  that  the  infliction  of  any  punishment  short  of  death  in  such 
cases  would  be  an  outrage  no  less  upon  the  dignity  than  upon  the 
feelings  of  humanity.  Such  questions,  however,  may  rest  for  the 
present.  As  human  society  is  at  present  constituted,  it  is  only  by 
capital  punishment  that  murder  can  be  kept  down ;  and  therefore 
it  would  seem  to  follow  conclusively  that  for  the  present,  at  least, 
capital  punishment  must  be  maintained  as  the  penalty  of  wilful 
murder.  But  though  we  are  obliged  to  retain  this  form  of  punish- 
ment in  our  Statute-Book,  and  sometimes  to  carry  it  out  to  the 
bitter  end,  it  is  with  extreme  reluctance  that  we  do  so.  The  days 
in  which  hanging  was  a  mere  matter  of  course,  an  incident  of  police 
administration,  are  happily  past.  We  recognise  the  tremendous 
responsibility  attached  to  the  deliberate  taking  away  of  human  life. 
We  hang  with  reluctance,  and  we  hang  only  for  one  offence. 
What,  then,  is  this  offence  ?  How  shall  we  exactly  and  accurately 
hedge  it  round  and  define  it  ?  for  surely  if  exactitude  and  accuracy 
be  anywhere  required  it  is  here. 

In  a  previous  article  we  endeavoured  to  indicate  how  extremely 
unsatisfactory  is  the  present  state  of  matters  in  this  regard,  how 
completely  the  practice  of  juries  is  divorced  from  the  theory  of  the 
law.  This  divorce,  as  was  there  pointed  out,  is  the  result  of  a 
gradual  change  of  public  opinion  as  to  what  constitutes  the  crime 
of  wilful  murder  justly  dooming  a  man  to  death.  It  was  shown 
that  this  change  has  left  matters  in  a  state  far  from  satisfactory, 
through  the  failure  of  the  makers  and  interpreters  of  the  law  to 
modify  it  in  accordance  with  the  growth  of  public  opinion ;  but  the 
question  remained,  how  far  that  change  was  in  itself  a  wise  and 
necessary  one,  and  in  what  form  its  results  ought  to  be  formally 
and  authoritatively  sanctioned  by  the  Legislature. 

The  mere  taking  away  of  human  life,  even  though  the  deed  be 
done  in  circumstances  which  render  its  author  amenable  to  criminal 
prosecution,  does  not  necessarily  constitute  the  crime  of  murder. 
From  the  days  of  the  cities  of  refuge  to  the  present  the  laws  of 
every  civilized  country  have  recognised  degrees  of  gmlt  in  this 
matter.  There  is  a  gulf  between  the  guilt  of  a  man  who  takes 
away  a  life  by  turning  a  corner  too  quick  in  driving,  and  that  of 
the  midnight  assassin  who  massacres  women  and  children  in  their 
beds ;  and  it  would  be  monstrous  to  include  the  two  offences  under 
the  same  category  of  crime.  The  surprising  thing,  indeed,  is  that 
there  is  nothing  between;  that  a  moment's  carelessness,  a  hasty 
push,  or  playful  jest  may  inculpate  a  man  in  a  crime  only  one 
step  removed,  as  it  were,  from  the  most  atrocious  crime  of  which 
the  greatest  criminal  is  capable.  The  two  crimes  of  culpable  homi- 
cide and  murder,  in  fact,  merge  almost  insensibly  into  one  another, 
and  the  change  which  for  some  time  has  been  going  on  has  been  a 
gradual  moving  higher  up  of  the  dividing  line.    Culpable  homicide. 
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like  a  rising  tide,  has  gradually  encroached  upon  and  submerf^ed 
much  of  the  territory  which  was  previously  occupied  by  murder. 
The  connotation  of  the  former  term  has  increased,  that  of  the 
latter  diminished.  Speaking  generally,  culpable  homicide  was 
formerly  the  taking  away  of  human  life  either  (1)  by  carelessness, 
(2)  by  violence  of  a  character  not  calculated  in  ordinary  circum- 
stances to  destroy  life,  or  (3)  by  violence  under  considerable  pro- 
vocation. Nowadays,  however,  a  man  may  take  away  human  life 
without  any  provocation,  and  with  the  most  atrocious  violence,  and 
his  crime  is  only  culpable  homicide,  provided  it  does  not  appear 
that,  whilst  in  a  sober  state,  he  deliberately  resolved  to  commit  the 
crime.  The  question  which  here  falls  to  be  considered  is  whether 
or  not  there  are  any  good  and  sufficient  grounds  for  this  change. 

Capital  punishment  is  sometimes  necessary,  and  must  therefore 
be  maintained;  but  none  the  less  is  it  most  desirable  that  the 
execution  of  capital  punishment  should  be  an  event  of  rare  occur- 
rence, that  this  dread  penalty  should  never  be  imposed  except  where 
its  infliction  is  absolutely  essential  to  the  public  security.  Now 
there  is  a  class  of  crimes  which  by  the  law  of  the  land  are  still 
regarded  as  murder,  in  respect  of  which  capital  punishment  does 
not  seem  to  be  necessary,  and  should  therefore  be  abolished.  We 
refer  to  homicides  of  that  class  which  in  a  previous  article  we 
described  as  "  Glasgow  murders,"  those  cases  in  which  a  man  in 
the  excitement  of  drink  commits  a  crime  of  fatal  violence,  from 
which  in  his  sober  senses  he  would  have  shrunk  with  horror.  We 
are  not  concerned  to  inquire  whether  death  be  a  form  of  punish- 
ment too  severe  for  such  an  ofifence.  Wide  as  is  the  gulf  between 
the  guilt  of  the  man  who  commits  such  a  crime  and  that  of  the 
uian  who,  say,  deliberately  poisons  another  from  motives  of 
revenge  or  gain,  it  by  no  means  follows  that  because  death  is  the 
appropriate  punishment  for  the  latter  ofifence,  therefore  death  must 
be  too  severe  a  penalty  for  the  former.  It  may  be  that  even  the 
punishment  of  death  is  inadequate  for  the  offence  of  the  poisoner, 
and  that  he  gets  no  worse  merely  because  no  severer  form  of  punish- 
ment is  known  to  civilized  society.  This  is  a  question,  however, 
which  does  not  concern  either  the  lawyer  or  the  legislator.  The 
sole  question  with  which  they  are  concerned  in  considering  the 
matter  is,  whether  or  not  the  maintenance  of  capital  punishment 
for  certain  classes  of  crime  is  necessary  for  the  public  good.  The 
aim  of  the  lawmaker  should  be  to  devise  forms  and  degrees  of 
punishment  which  shall  provoke  the  maximum  of  preventive  terror 
with  the  minimum  of  public  sympathy  for  the  criminal,  and  it  is 
because  the  infliction  of  the  punishment  of  death  for  a  homicide 
committed  in  a  frenzy  of  drunken  violence  is  calculated  to  provoke 
exactly  the  reverse — a  minimum  of  preventive  terror  with  a  mazi- 
mum  of  public  sympathy  for  the  prisoner — that  we  are  of  opinion 
that  death  should  no  longer  continue  to  be  the  punishment  of 
such  ofiTences.    It  is  quite  certain  that  no  man  was  ever  restrained 
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from  taking  drink  by  the  fear  of  the  scaffold,  and  once  he  is.  fairly 
in  the  drinking-bout,  he  hardly  knows  what  he  is  doing,  still  less 
measures  the  consequences  of  his  actions.  It  may,  indeed, 
occasionally  happen  that  the  man  who  is  kicking  his  wife  to  death 
in  his  drunken  fury  is  in  a  dim  way  conscious  of  what  he  is  about, 
and  it  is  not  inconceivable  that  a  vision  of  the  scaffold  looming 
dimly  before  his  drunken  eyes  may  sometimes  exercise  a  restrain- 
ing influence  upon  the  violence  of  his  meaningless  n^ ;  but  such 
an  event  is  at  best  improbable.  We  do  not  say  that  the  fear  of 
the  death  punishment  can  never  exercise  a  preventive  influence  in 
such  cases,  but  its  operation  is  uncertain  and  likely  to  be  but  feeble. 
On  the  other  hand,  it  is  well  established  that,  however  revolting 
the  crime  of  which  he  has  been  guilty,  public  sympathy  is  sure  to 
be  awakened  on  behalf  of  the  man  who  is  doomed  to  die  for  a  crime 
which  he  never  planned,  and  for  which,  from  the  moment  he 
realized  that  he  had  committed  it,  he  has  been  filled  with  the 
deepest  horror  and  remorse. 

Now,  if  capital  punishment  is  to  be  maintained  at  all,  it  must  be 
maintained  with  the  popular  sanction  and  approval  As  the  popu- 
larity of  crime  may  make  hanging  odious  (witness  the  recent  cases 
of  Hynes  and  Walsh  in  Ireland),  so  the  odiousness  of  hanging,  if  it 
does  not  render  crime  popular,  diverts  from  it  public  horror  and 
indignation,  and  transfers  popular  sjrmpathy  from  the  victim  to  the 
perpetrator  of  the  offence.  We  are  of  opinion  that  the  cases  in 
which  capital  punishment  faUs  to  be  inflicted  ought  to  be  restricted, 
not  because  we  disapprove  of  capital  punishment,  but,  on  the 
contrary,  because  we  believe  the  maintenance  of  capital  punishment 
to  be  necessary  for  the  public  security.  Only  with  the  sanction  of 
the  public  can  this  form  of  punishment  be  maintained,  and  that 
sanction  cannot  long  be  secured  if  the  punishment  be  inflicted  in 
cases  where  its  execution  shocks  the  public  sentiment. 

There  is,  indeed,  a  theoretical  objection  to  the  removal  of  crimes 
of  the  class  above  referred  to  from  the  category  of  wilful  murder 
involving  the  punishment  of  death,  viz.  that  the  law  has  always 
refused  to  recognise  that  drunkenness  is  any  excuse  for  crime. 
Now,  undoubtedly  if  drunkenness  is  to  be  admitted  to  any  extent 
as  an  excuse  or  palliation  of  crime,  this  must  be  done  with  extreme 
caution,  or  everybody — to  quote  a  plea  we  have  once  or  twice  heard 
offered  at  Glasgow  Circuit — would  be  "  drunk  when  I's  done  it"  In 
homicide  cases,  however,  there  could  seldom  be  any  risk  of  a  serious 
miscarriage  of  justice.  When,  as  so  often  happens,  a  man  addicted 
to  drink,  and  who  had  been  seen  drinking  on  the  day  in  question, 
has  proceeded  without  any  rational  motive  to  kick  to  death  a  female 
relative  with  whom  he  had  no  serious  quarrel,  and  for  whom  he 
has  hitherto  entertained  no  feelings  other  than  those  of  affection 
more  or  less  warm,  it  is  morally  certain  that  the  man  was  drunk 
when  he  did  it.  In  a  recent  murder  trial  at  Glasgow,  Lord  Young 
suggested  that  though  drunkenness  was  no  relevant  defence,  stiU 
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it  was  an  element  in  the  case  to  be  taken  into  consideration  in  the 
prisoner's  favour,  in  so  far  as  it  helped  to  interpret  the  motive,  or 
rather  the  absence  of  all  motive,  for  the  crime.  A  drunk  man  may 
take  away  liie  without  any  rational  motive,  and  where  there  is  no 
rational  motive  there  can  be  no  rational  or  deliberate  intention 
to  commit  the  crime.  We  confess  that  we  see  no  reason  why 
such  evidence  should  only  be  admitted  in  this  indirect  form. 
Temperance  is  happily  so  popular  at  present  that  it  is  dan- 
gerous to  say  anything  that  may  seem  like  a  palliation  of 
drunkenness,  still  we  do  not  understand  on  what  principle  the  law 
can  refuse  to  admit  the  fact  of  intoxication  as  in  any  degree  an 
excuse  for  crime.  One  is  quite  justified  in  knocking  down  the  man 
who  tries  to  jostle  or  lay  hold  of  one  on  the  street,  but  it  were  sheer 
brutality  to  do  so  were  the  man  merely  a  drunken  wretch  stagger- 
ing along  in  the  semi-unconsciousness  of  drink.  So  in  social  life. 
The  parent,  wife,  or  friend  may  be  justly  indignant  at  the  drunken- 
ness, but  no  one  dreams  of  treating  the  actions  done  or  the  words 
said  whilst  in  this  state  as  if  they  had  been  done  or  said  in  a  state 
of  sobriety.  The  shame  and  disgrace  of  the  drunkenness  is  fully 
recognised,  but  the  drunkenness  is  the  limit  of  the  offence.  The 
lad  who  out  of  sheer  malice,  and  to  annoy  his  mother,  deliberately 
smashed  the  drawing-room  ornaments  to  pieces  must  be  a  fiend 
incarnate ;  but  the  lad  who,  coming  in  from  a  late  supper,  staggered 
about,  knocked  over  the  drawing-room  furniture,  and  in  his  playful 
excitement  sent  a  fiower-pot  flying  through  the  chandelier,  was  (as 
has  happened,  we  suppose,  once  in  a  way  to  at  least  every  second 
son  of  Noah)  drunk ! 

The  law  alone  refuses  to  recognise  any  such  distinction.  The 
drunkenness  itself  goes  for  nothing ;  its  consequences  are  what  is 
all-important.  Fitzbooby's  head  sinks  on  his  breast  in  peaceful 
unconsciousness  as  he  finishes  his  second  bottle  of  port,  gently 
and  tenderly  the  butler  and  the  footman  support  him  upstairs  to 
bed,  and  the  law  has  nothing  to  say.  Ilightly  enough,  it  refuses  to 
invade  the  sanctity  of  Fitzbooby's  home.  The  same  night  Pat 
Flannigan  also  loses  consciousness  as  the  seventh  half-gill  grows 
low,  but,  alas !  Pat's  food  is  not  so  nourishing,  his  liquor  not  so  pure 
as  Fitzbooby's,  and  a  period  of  excitement,  terrible  though  uncon- 
scious, supervenes.  In  a  wild  paroxysm  of  his  frenzy  Pat  does  a 
deed  of  horror;  next  day  he  awakens  to  find  himself  lying  in  a  cell 
with  a  warder  by  his  side,  and  when,  amazed,  he  asks  why  he  is 
there,  he  learns  that  it  is  "  wilful  murder." 

The  state  of  the  law  which  stamps  as  deeds  of  equal  heinous- 
ness  a  deliberate  assassination  and  an  act  of  sheer  unconsciousness 
seems  to  require  some  explanation  or  apology,  and  such  has  been 
sometimes  offered.  We  are  told  that  all  men  are  capable  of  exer- 
cising a  deliberate  judgment  when  the  drinking-bout  begins,  and 
that  the  man  who  deliberately  begins  to  driuk  in  the  knowledge 
that  the  result  of  such  drinking  may  be  a  supervening  state  of 
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unconscions  violence,  wilfallj  undertakes  tfae  conseqoence  of  such 
drnnkenness.  Were  the  qaestion  merely  one  of  civU  liability,  this 
might  be  all  very  well,  but  we  cannot  in  reason  apply  snch  strict 
criteria  in  the  matter  of  criminal  responsibility.  If  Jehu  drive  too 
rapidly,  and  thereby  run  over  and  kUl  a  child,  he  may  be  indicted 
for  a  criminal  olfeuce,  but  no  one  would  dream  of  chaining  Jehu 
with  the  crime  of  wilful  murder.  Bnt  why  not  ?  Ought  not  Jehu 
to  have  argued  thus :  '^  If  I  drive  too  fast  I  may  knock  over  some 
one,  and  if  I  knock  over  some  one  I  may  injure  him  fatally,"  just 
in  the  same  way  as  the  law  requires  Pat  Flannigan  to  argue,  "  If  I 
get  drank  I  may  become  violent,  and  if  I  become  violent  I  may 
kill  some  one"  ?  To  be  consistent,  indeed,  the  law  should  go  one 
step  farther.  Delirium  tremens  is  a  direct  consequence  of  drink, 
yet,  singularly  enough,  a  fatal  assault  committed  by  one  in  that 
state  is  not  a  criminal  offence.  Now,  undoubtedly,  without  having 
delirium  tremens,  a  man  may  be  just  as  mad  through  drink  as  ever 
was  man  in  the  delirium.  Wherefore,  then,  the  distinction 
between  offences  committed  in  the  one  state  and  the  other  ?  The 
only  difference,  so  far  as  regards  moral  responsibility,  is  that  when 
delirium  tremens  is  present,  the  drinking  has  probably  been 
protracted  over  a  longer  period  than  when  the  man  is  simply 
furious  and  unconscious  through  drink. 

These  remarks  are  not  intended  to  suggest  that  unconsciousness 
through  drink  should  in  any  case  be  accepted  as  a  complete  excuse 
for  deeds  of  violence.  The  degrees  of  intoxication  are  too 
numerous,  there  is  no  gauge  of  consciousness  and  consequent 
responsibility  sufficiently  accurate  to  render  any  such  policy  con- 
sistent with  the  public  safety.  Besides,  no  great  harm  is  done  if 
drunkards  be  dealt  with  pretty  severely.  Better  that  some  who 
are  guilty  of  nothing  worse  than  getting  disgracefully  drunk  should 
be  locked  up  for  some  years,  than  that  there  should  be  immunity 
or  appearance  of  immunity  to  crimes  of  fatal  violence.  What  we  have 
said  above,  however,  is  perhaps  suflScient  to  show  that  the  change  of 
our  practice,  by  which  juries  refuse  to  convict  on  the  capital  chai^ 
in  such  cases,  is  not  without  a  foundation  in  reason  and  justice. 

Another  plea  in  extenuation,  akin  to  that  of  drunkenness,  is  the 
weak  character  of  the  intellect  of  the  accused.  That  weakness  of 
mind,  not  amounting  to  insanity,  is  an  element  which  may  relevantly 
be  taken  into  consideration  in  determining  whether  the  crime  of  a 
prisoner  is  murder  or  culpable  homicide,  is  a  doctrine  which  has 
been  repeatedly  laid  down  by  a  venerable  judge  who  still  adorns 
the  Bench.  The  doctrine  rests  upon  his  sole  authority,  but  it  has 
so  frequently  and  so  positively  been  enunciated,  and  at  such  long 
intervals  of  time,  that  until  set  aside  by  some  decision  of  higher 
authority,  it  must  be  regarded  as  the  law  of  the  land.  There  does 
not  seem  to  be  any  very  serious  objection  to  the  doctrine.  The 
State  cannot  permit  men,  even  of  weak  and  disordered  intellect,  to 
commit  crimes  with  impunity,  and  it  has  been  clearly  established 
even  in  the  case  of  such  men,  the  fear  of  punishment  has  a 
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powerful  deterrent  eflfect.  On  the  other  hand,  there  can  be  no  doubt 
that  to  the  lesser  talent  a  lesser  degree  of  responsibility  is  attached, 
and  that  the  disordered  state  of  the  understanding  may  in  some 
cases  be  an  exciting  motive  to  crime.  Popular  sentiment  will  not 
allow  such  men  to  be  hanged,  and  it  is  better  that  a  punishment 
of  a  less  terrible  character  should  be  meted  out  to  them  with  some 
degree  of  exactitude  and  certainty,  than  that  any  risk  should  be 
incurred  of  their  being  allowed  to  escape  scot-free.  In  no  class  of 
such  cases  can  this  principle  be  applied  with  more  salutary  effect 
than  in  the  case  of  mothers  of  illegitimate  children  and  pregnant 
women,  who  whilst  suffering  from  melancholia  frequently  either 
make  away  with  former  children  during  their  pregnancy  or  kill 
their  infants  at  or  shortly  after  birth.  In  such  cases  the  charge  in 
the  indictment  is  still  invariably  that  of  murder  or  child-mimier, 
but  so  far  as  the  chance  of  a  conviction  goes,  the  Advocate-Depute 
might  as  well  charge  the  poor  woman  with  witchcraft!  It  has 
beto  established  by  statistics  in  France  that  the  strict  punishment 
of  such  offences  by  mothers  exercises  a  salutary  deterrent  effect,  and 
diminishes  the  number  of  offences  of  the  kind.  To  us  it  would 
seem  that  whilst  in  this  country  the  charge  is  generally  laid  too 
high,  the  case  generally  ends  by  the  punishment  being  set  too  low. 

Most  of  the  non-hanging  murders  in  this  country  are  cases  of 
drunken  violence  or  child-murders,  but  other  cases  are  readily 
conceivable  in  which,  as  the  result  of  alarm,  sudden  passion,  or 
slight  provocation,  crimes  may  be  committed  which  the  law  stUl 
regards  as  murders,  but  which,  in  virtue  of  either  the  absence  of 
premeditation,  or  some  other  mitigating  circumstance,  might  well 
be  included  with  homicides  resulting  from  drunken  violence,  or 
committed  by  persons  of  weak  intellect,  or  women  in  childbed, 
in  a  category  of  crime  less  heinous  than  that  of  the  poisoner  or  the 
assassin.  In  other  countries  such  crimes  are  "murders  in  the 
second  degree,"  and  we  see  no  reason  why  they  should  not  be 
so  termed  and  so  treated  here.  Lord  Deas  remarked  the  other 
day  from  the  Bench  that  in  this  country  culpable  homicide  is  the 
equivalent  of  "murder  in  the  second  degree;"  but,  with  defer- 
ence, this  is  hardly  so.  Most  of  the  offences  which  in  other  coun- 
tries are  "  murders  in  the  second  degree  "  are  by  the  law  of  this 
country  "  wilful  murder,"  whilst  many  kinds  of  offences  which  in 
this  country  are  classed  as  culpable  homicides — such  as  death 
resulting  from  overdriving,  overlaying  children,  careless  shooting, 
etc. — could  not  possibly  be  described  as  murders  even  "in  the 
second  degree."  It  would,  as  we  venture  to  think,  be  both  harsh 
and  unreasonable  to  include  these  latter  offences  in  the  same  class 
of  crimes  as  those  acts  of  fatal  violence  which  lead  just  to  the  very 
threshold  of  the  scaffold. 

A  scheme  of  classification  of  the  degrees  of  homicide  might  be 
adopted  somewhat  as  follows : — 

1.  "  Wilful  murder  1^  or  ''murder  in  the  first  degree,^*  All  homi- 
cides deliberately  planned  by  a  person  of  sound  intellect,  or  the 
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prospect  or  possibility  of  which  has  been  deliberately  faced  (as  in 
the  case  of  a  burglar  who  euters  a  house  prepared  to  shoot  down 
any  one  who  may  resist  him). 

2.  '*  Murder  in  the  second  degree."  All  homicides  other  than 
the  foregoing,  where  unjustifiable  violence  of  a  character  calculated 
to  destroy  l5e  has  been  employed. 

3.  "Culpable  Jiomicide"  All  cases  of  death  resulting  from 
criminal  neglect  of  duty,  or  carelessness,  or  from  violence  of  a 
character  not  calculated  in  ordinary  circumstances  to  destroy  life. 

Were  some  such  scheme  of  classification  adopted  and  formally 
sanctioned  by  the  Legislature,  the  administration  of  this  branch  of 
the  law  would  be  greatly  simplified.  The  evils  to  which  we 
referred  in  a  previous  article  upon  this  subject  would  in  great 
measure  be  removed.  The  responsibility  of  the  judge  would  be 
lessened,  the  duty  of  the  jury  rendered  much  more  clear  and 
simple,  and  there  would  be  far  greater  assurance  that  the  crime,  to 
whatever  class  it  belonged,  would  receive  the  appropriate  punish- 
ment No  one  would  have  more  cause  to  rejoice  in  such  a  change 
than  the  Home  Secretary.  One  of  the  most  difficult  and  painful 
of  his  tasks  would  be  removed  from  his  shoulders,  viz.  the  duty  of 
retrying  all  murderers  without  seeing  the  witnesses  or  hearing 
counsel,  and  with  power  to  hang  but  none  to  acquit  The  respon- 
sibility would  rest  with  the  jury,  on  whom,  as  they  have  the 
privilege  to  acquit,  should  devolve  the  duty  to  condemn. 
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The  question  whether  or  not  cremation  is  lawful  is  one  on  which, 
for  reasons  which  very  readily  suggest  themselves,  direct  authority 
cannot  be  found  in  the  common  law.  It  is  a  question.however, which 
may  very  possibly  arise  for  decision  in  Sigland  or  in  Scotland 
immediately,  unless  the  idea  of  cremation,  never  possessed  of  much 
vitality  (if  we  may  be  allowed  the  word  in  such  a  connection),  on 
our  shores  at  least,  should  die  betimes,  and  be  itself  buried  in  the 
vast  grave  of  ill-starred  innovations.  We  therefore  propose  to  say 
a  few  words,  if  not  directly  upon  the  subject  of  cremation,  at  least 
upon  "graves"  (excluding  worms  and  epitaphs)  and  upon  the 
unconscious  tenants  of  the  tomb,  as  these  sombre  subjects  are 
looked  upon  by  the  law,  that  we  may  place  before  the  mind  of  the 
reader  the  principles,  as  we  apprehend  them,  on  which  the  question 
of  the  lawfulness  of  cremation,  if  it  should  arise,  will  fall  to  be 
decided.  A  consideration  of  sundry  cases  in  which  the  litigious 
spirit  of  the  living  has  followed  the  dead  to  the  tomb  cannot,  it  is 
feared,  have  the  effect  of  enlivening  the  deadest  month  of  the  year; 
but  seeing  that  it  is  not  long  since  our  Supreme  Court  brought  to 
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an  end  a  protracted  dispute  between  a  mother  and  a  son  about  the 
right  to  erect  a  headstone  over  the  grave  of  a  dead  member  of  their 
family,  and  was  occupied  for  days  in  a  dispute  as  to  the  access  to 
a  tomb,  and  that  our  highest  Criminal  Court  was  but  the  other  day 
occupied  with  the  disposal  of  a  case  arising  out  of  a  cruel  and 
infamous  desecration  of  the  last  resting-place  of  the  dead,  it  is  at 
least  hoped  that  the  subject  is  not  ill-timed  or  in  itself  uninteresting. 
One  has  but  to  recall  the  sensational  exploits  of  American  body- 
snatchers  within  the  last  few  years,  and  the  anxious  provision  of 
our  own  Parliament  within  the  last  few  years  for  the  orderly  and 
decent  burial  of  the  dead,  to  be  satisfied  that  the  subject  is  or  may 
become  of  some  importance. 

"  Men  have  been  fantastical,"  says  Sir  Thomas  Browne  in  his 
famous  treatise  on  Urn-Burial,  "in  the  singular  contrivances  of 
their  corporal  dissolution,  but  the  soberest  nations  have  rested  ou 
two  ways,  inhumation  and  burning.  That  interment  is  of  the  elder 
date,  the  examples  of  Abraham  and  the  patriarchs  are  sufficient  to 
illustrate ;  but  Christians  have  abhorred  the  way  of  obsequies  by 
fire,  and  though  they  sticked  not  to  give  their  bodies  to  be  burned 
in  their  lives,  detested  that  mode  after  death,  affecting  rather  a 
depositure  than  an  absumption,  and  conforming  themselves  to  the 
will  of  God,  which  required  them  to  return  again  not  to  ashes  but 
unto  dust.  But  burning  was  not  fully  disused  till  Christianity 
was  finally  established,  which  gave  the  final  extinction  to  these 
sepulchral  bonfires." 

The  question  whether  the  destruction  by  fire  of  the  bodies  of  the 
dead  is  legal  with  us  was  raised  in  the  recent  case  of  Williams  v. 
Williams  (20  L  R  Ch.  Div.  659).  The  circumstances  of  the  case 
were  these.  A  testator  directed  his  executors  to  deliver  his  body 
within  three  days  after  his  death  to  his  friend  Eliza  Williams,  that 
she  might  dispose  of  it  according  to  directions  contained  in  a  private 
letter  to  her.  To  the  person  to  whom  he  made  this  singular 
bequest  he  bequeathed  also  a  Wedgwood  vase.  The  directions  of 
the  private  letter  were  to  burn  the  body,  and  the  vase  was  intended 
for  the  reception  of  its  ashes.  The  testator  directed  his  executors 
to  repay  to  Eliza  WiUiams  the  expenses  she  might  incur  in  carrying 
out  the  private  directions  given  her.  He  was  an  advocate  for 
cremation,  and  she  had  promised  to  subject  his  remains  to  that 
process. 

After  the  death  of  the  testator,  the  executors,  notwithstanding 
a  protest  by  Miss  Williams,  the  nature  of  which  is  not  clear, 
in  the  discharge  of  their  ordinary  duty,  buried  the  body  with 
the  rites  of  the  Boman  Catholic  Church  (of  which  the  testator 
was  a  member),  according  to  the  directions  of  his  widow  and  son. 
Soon  thereafter  Miss  Williams  requested  the  Home  Secretary  to 
grant  a  licence  for  the  removal  of  the  body  for  the  purpose  of 
carrying  out  the  wishes  of  the  testator  "  by  having  it  burned  in 
this  country  or  elsewhere."    She  asked  that  if  any  legal  impediment 
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existed  to  her  so  treating  the  body,  she  might  be  allowed  to  remove 
it  to  consecrated  ground,  the  grave  in  which  it  had  been  laid  by  the 
executors  being  in  unconsecrated  ground.  The  Secretary  of  State 
refused  pennission  to  remove  the  body  for  cremation,  but  it  would 
rather  appear  that  this  refusal  did  not  proceed  on  the  ground  that 
the  Secretary  of  State  had  been  advised  that  cremation  is  illegal  in 
itself,  but  that  it  was  inexpedient  that  the  body  should  be  removed 
for  such  a  purpose  after  it  had  been  buried.  Miss  Williams  was 
allowed,  for  some  reason  which  it  is  not  very  easy  to  see,  to  remove 
the  body  to  consecrated  ground  in  a  churchyard  in  another  county 
from  that  in  which  it  had  been  before  laid,  and  she  took  advantc^e 
of  her  opportunity  to  remove  it  to  carry  it  off  to  Italy,  and  there  to 
burn  it  and  place  the  ashes  in  the  Wedgwood  vase.  The  executors 
and  the  family  of  the  deceased  had  meantime  heard  of  the  removal 
of  the  body  from  the  grave  where  they  had  laid  it,  and  they  obtained 
(but  too  late)  a  revocation  of  the  licence  to  remove  it.  Miss 
Williams  then  brought  an  action  against  the  executors  to  recover  the 
expense  she  had  incurred  in  carrying  out  the  intentions  of  the 
testator,  which  action  was  dismissed  by  the  Court  on  the  ground 
that  the  executors  had  a  right  to  the  possession  of  the  body,  and  had 
acted  according  to  their  duty  in  burying  it,  and  that  the  removal 
of  it  was  therefore  illegal,  without  reference  to  the  purpose  for 
which  that  removal  was  carried  out. 

It  had  been  established  long  prior  to  the  case  of  Williams  v. 
Williams  that  the  dead  body  of  a  human  being  cannot  be  or  become 
the  property  of  another.  That  this  is  well  settled  in  our  law  there 
could  be  no  better  proof  or  illustration  than  the  fact  that  in  the  recent 
trial  for  the  act  of  body-snatching  which  caused  such  consternation 
throughout  the  country,  no  charge  of  theft  was  brought  against  the 
person  accused  of  the  crime.  The  charge  of  violating  the  sepulchre 
of  the  dead,  and  disturbing  that  which  the  law  holds  to  be  too  sacred 
to  be  the  subject  of  property,  is  not  only  in  accordance  with  the  estab- 
lished practice  of  times  in  which  thecrirae  charged  was  more  common, 
but  with  the  public  sentiment  also,  which  underlies  both  law  and 
practice.  Thus  also  "  it  was  queried  among  the  advocates,"  says 
Fountainhall,  "  if  a  dead  corpse  might  in  the  law  and  practice  of 
Scotland  be  arrested  and  stopt  for  debt  by  creditors ; "  and  he  goes 
on  to  mention  an  actual  case  in  which  the  proceeding  in  question 
was  threatened  against  the  corpse  of  a  countess  who  had  died 
deeply  in  debt,  "  for  vivers  and  other  necessaries,"  to  tradespeople, 
who  talked  of  arresting  the  body  which  the  "  vivers  "  they  supplied 
had  once  nourished.  "  But  certainly,"  he  proceeds,  "though  it  be 
tolerated  in  Holland  and  some  other  places,  it  is  reprobated  by  us 
as  a  most  barbarous,  inhumane  custom.  Yea,  the  law  condemns  it 
for  irrational.  However,  this  arresting  has  been  attempted  as  to 
persons  dying  in  prison,  but  was  never  allowed  or  sustained ;  only 
I  have  heard  that  a  man  who  dies  in  prison,  it  is,  ipso  facto,  a  dis- 
charge of  all  his  debt ;  this,  I  think,  holds  in  England,  but  not  with 
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US."  A  somewhat  similar  question  was  brought  to  actual  decision 
in  England  so  late  as  in  the  year  1841,  where  a  jailer  claimed  right 
to  exercise  as  against  the  executors  of  a  prisoner  for  debt  what 
might  in  a  very  significant  sense  be  described  as  a  right  of  retention 
of  the  dead  body  of  one  who  had  been  a  prisoner  for  debt  under 
his  charge.  He  had  supplied  the  dead  prisoner  with  various 
articles  while  in  life,  and  now  that  the 

"  Lifeless  body  lay 
A  worn-out  fetter,  which  the  soul 
Had  broken  and  thrown  away/' 

he  refused  to  give  up  the  body  to  the  executors  until  his  bill  should  be 
paid.  The  Court  of  Queen's  Bench,  however,  thinking  that  a  dead 
body  could  not  be  regarded  as  property  which  could  be  subject  to  a 
lieu,  issued  a  peremptory  mandamus  commanding  him  to  deliver  the 
body  to  the  executors  "  that  it  might  be  duly  interred  "  {Reg,  v.  Fox^ 
2  Q.  B.  246).  The  decision  seems  naturally  to  follow  from  the  dictum 
of  Lord  Coke  that  the  "  cadaver  is  mcllius  in  bonis"  In  America,  in 
like  manner,  it  is  decided  that  there  can  be  no  right  of  property  in  a 
dead  body,  but  "  there  is  a  duty,  and  therefore  we  may  say  a  right " 
(in  the  living  person  on  whom  the  duty  falls),  to  protect  a  body  from 
violation.  It  may  therefore  be  regarded  as  a  sort  of  jwosi-property 
(Pierce  v.  Swan  Point  Cemetery  Co,,  14  American  Reports,  667). 

From  the  fact  that  a  dead  body  is  not  an  article  of  property,  it 
follows  necessarily  that  a  man  cannot  dispose  of  his  body  by  will. 
When  he  dies  it  has  ceased  to  be  his,  and  it  is  therefore  outside  of  the 
category  of  what  he  can  lawfully  bequeath.  Thus  the  Anatomy 
Act,  2  and  3  Will.  IV.  c.  75,  while  it  directs  that  the  person  having 
lawful  possession  of  the  dead  body  of  one  who  has  to  his  knowledge 
directed  that  his  body  shall  be  subjected  to  dissection,  shall 
deliver  the  body  for  this  purpose,  does  so  under  the  condition  that 
any  relative  of  the  person  deceased  shall  be  entitled  to  require  that 
the  body  "be  interred "  without  such  examination.  And  thus  also 
in  the  case  of  Williams,  Mr.  Justice  Kay  had  no  difficulty  in  holding 
that  a  direction  by  a  deceased  person  to  his  executors  to  hand  over 
his  body  to  a  person  named,  to  be  disposed  of  by  her  as  he  had 
directed  in  a  letter  to  her,  was  a  bad  direction,  and  could  not  be 
enfoixsed,  without  respect  to  the  fact  that  it  appeared  that  the 
purpose  named  in  the  testator's  letter  was  the  purpose  of  cremation, 
the  legality  of  which  manner  of  disposal  his  Lordship  did  not  think 
it  necessary  either  to  affirm  or  deny. 

Who,  then,  is  the  person  who  is  in  lawful  possession  of  the  body 
of  a  person  deceased,  whose  right  and  whose  duty  it  is  to  dispose 
of  the  body?  Blackstone,  who  is  followed  in  this  matter  by 
Williams  (Williams  on  Executers,  6th  ed.  p.  906),  says  that  the 
"executor  must  bury  the  deceased  in  a  manner  suitable  to  the 
estate  he  leaves  behind  him."  But  the  executor  cannot,  it  is 
thought,  since  the  duty  must  be  his  in  no  other  capacity  than  as 
the  person  holding  the  fund  out  of  which  the  funeral  expenses 
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must  be  paid,  and  exercising  by  that  means  a  trust  in  which  all 
nearly  related  to  the  dec€»ised  are  interested,  insist  on  doing 
violence  to  the  feelings  of  those  relatives  either  as  r^ards  the 
manner  or  the  place  of  burial  Indeed  it  would  even  seem  that 
the  will  of  the  deceased  himself  is  entitled  to  consideration  in  the 
discharge  of  the  solemn  trust,  and  that  in  this  sense  (notwith- 
standing the  fact  that  a  man  cannot  bequeath  his  body  by  a  will) 
it  is  true,  as  declared  by  the  canon  law,  that  a  man  has  a  right 
to  direct  his  place  of  sepulture.  So  also  he  has  a  "right,"  if  no 
place  be  named  by  him,  and  no  suitable  place  be  provided  by  the 
executor,  to  burial  in  the  churchyard  of  his  parish.  And  in  this 
sense  probably  it  has  been  said  in  an  American  case  that  ''the 
right  of  a  person  to  provide  by  will  for  the  disposition  of  his 
body  has  been  generally  recognised''  (Pierce  v.  Swan  PoiiU 
Cemetery  Co.,  supra).  On  the  same  principle  that  the  due  dis- 
posal of  a  body  is  a  trust  in  which  a  peculiar  duty  involving  the 
interests  of  decency  and  good  feeling  is  to  be  exercised,  it  follows 
that  there  is  a  public  interest  involved  in  its  due  execution.  Thus 
a  question  having  arisen  between  a  hospital  in  which  a  person  had 
died  in  an  indigent  condition  and  the  parish  to  which  he  belonged, 
as  to  whether  the  expense  of  his  burial  fell  on  the  former  or  on  the 
latter,  the  Court  of  Queen's  Bench  held  that  the  duty  of  carrying 
to  the  grave  decently  covered  the  body  of  one  who  dies  in  any 
house  without  leaving  the  means  to  provide  for  his  burial,  rests  on 
the  occupier  of  that  house,  and  that  the  feelings  and  interests  of  the 
living  require  this  and  create  the  duty  (Beg.  v.  Stewart,  12  A.  &  K 
773).  Obviously  also  the  right  of  the  State  to  punish  the  violation 
of  the  sepulchre  of  the  dead  is  in  great  part  derived  from  the 
violation  of  public  decency  which  the  act  involves. 

The  duty  thus  resting  in  all  cases  upon  some  one,  and  in  most 
cases  upon  the  executor  of  the  deceased,  of  decently  disposing  of  his 
body  so  as  not  to  offend  against  the ''  righti "  either  of  the  dead  man 
himself,  of  his  kinsfolk,  or  of  the  public,  the  question  is  whether 
the  person  on  whom  the  duty  is  imposed  is  entitled  to  dischaige 
it  in  a  way  which,  whatever  may  be  said  for  it  theoretically,  is  at 
least  a  very  novel  one,  and  one  which  cannot  but  cause  a  certain 
shock  of  surprise,  and  probably  also  of  pain,  among  a  community 
long  accustomed  to  what  is  known  as  "  decent  burial"  The  mere 
novelty  of  it,  indeed,  is  probably  no  more  conclusive  of  the  question 
than  we  have  seen  that  the  will  of  the  deceased  is,  if  the  method  of 
disposal  is  itself,  having  regard  to  the  feelings  of  surviving  relatives 
and  of  the  public,  orderly  and  decent.  Thus  one  charged  with  the 
disposal  of  a  body  might  insist  on  burying  it  in  a  wicker  coffin,  or 
perhaps  even  on  carrying  it  to  the  grave  decently  wrapped  in  dead- 
clothes,  but  with  the  face  exposed,  as  is  done  in  some  countries 
where  burial  id  practised,  and  the  law  would  not  readily  interfere 
with  his  discretion.  The  aim  of  one  who  desired  the  speedy  dis- 
solution of  the  corpse  which  he  was  laying  with  due  reverence  in 
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the  tomb  would  be  regarded  with  at  least  as  much  consideTation 
as  that  of  another  who  endeavoured  by  artificial  means  to  arrest  the 
process  of  decay,  and  indeed  modem  ideas  are  more  in  sympathy 
with  the  former  than  the  latter.  But  the  advocate  of  cremation 
tries  not  to  modify,  but  to  overturn  the  ancieiit  and  universal  practice 
of  a  community,  and  it  seems  to  us  that  while  he  may  succeed  in 
demonstrating  that  the  corpse  would  be  reverently  and  decently 
disposed  of  by  the  system  be  would  adopt,  he  may,  by  the  mere 
shock  of  the  change  he  recommends,  be  disentitled  in  the  present 
state  of  public  opinion  to  put  his  scheme  in  practice  Certainly  in 
the  first  instance  no  direct  authority  in  our  law  seems  capable 
of  being  brought  against  him.  Burial  is  in  our  text-books  and 
reports  tacitly  assumed  to  be  the  only  mode  of  disposal  of  the  body 
known  to  our  law,  and  when  Blackstone  says  the  executor  "  must 
bury  "  the  body,  he  refers  of  course  only  to  the  obligation  which 
rests  upon  him  to  dispose  of  it  in  a  customary  and  decent  manner. 
Probably  nothing  stronger  in  support  of  the  view  that  our  law  is  by 
implication  hostile  to  any  other  than  the  ordinary  manner  of  the 
disposal  of  a  dead  body  can  be  said  than  this,  that  it  has  laid  the 
duty  upon  one  class  of  persons  of  making  provision  for  the  burial 
of  the  dead.  The'  landowners  of  a  parish  are  bound  to  provide 
accommodation  when  it  is  needed.  But  it  cannot  be  said  that  the 
law  enjoins  burial  as  the  proper  mode  of  disposal  of  the  dead.  It 
merely  recognises  the  practice,  and  does  what  law  can  do  to  aid 
it  and  ensure  that  decency  and  private  right  shall  not  be  injured  in 
its  observance. 

It  is  indeed  upon  a  custom  which  expresses  the  universal  senti- 
ment of  most  Christian  nations  for  many  generations  that  the  whole 
argument  against  cremation  must  be  based.  That  custom  appears 
to  us  to  rest  upon  the  wish,  natural  in  itself  and  almost  universal 
in  its  operation,  that  the  bodies  of  those  who  have  been  known  to 
us  in  life  should,  for  so  long  at  least  as  the  operations  of  nature 
will  allow  it,  be  suffered  to  remain  unchanged  by  death.  Men 
recognise  that  they  must  part  with  them,  that  they  must,  in  the 
touching  words  of  the  patriarch,  **  bury  their  dead  out  of  their 
sight ; "  but  they  recoil  for  the  most  part — and  it  is  the  public  senti- 
ment that  is  here  the  only  law — from  the  idea  of  doing  anything 
to  hasten  that  dissolution  which  they  know  to  be  inevitable. 
The  same  idea  carried  a  little  further  leads  them  to  enclose  the 
remains  in  the  coffin,  to  lay  them  in  the  solemn  vault,  and  even  to 
embalm  them  with  loving  care,  since  few  have  the  strength  of 
mind  to  feel  and  say  of  those  they  love  what  Cyrus  said  of  himself, 
that ''  he  desired  to  be  buried,  not  encased  in  gold  or  silver,  or  any 
other  substance,  since  what  can  be  more  blessed  than  to  mix  at 
once  with  that  which  produceth  and  nourisheth  everything  excel- 
lent and  beneficial  to  mankind?"  The  influence  also  of  a  faith 
which  teaches  that  the  body,  though  it  perish  and  return  to  dust, 
shall  be  raised  up  to  newand  better  Ufe,  encouraged  men  to  bury 
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their  dead  rather  than  to  destroy  them,  and  tanght  them  to  lay 
them  beneath  and  around  the  sacred  edifice  in  which  they  them- 
selves  worshipped  the  God  who  had  promised  a  resurrection. 
Around  the  same  custom  literature  wove  many  of  its  tenderest 
associations,  while  law  accepted  it  as  fitting,  and  sought  merely  to 
regulate  and  maintain  it  Lord  Stowell,  in  one  of  the  most  grace- 
ful and  eloquent  of  his  judgments,  in  which,  as  preliminary  to  the 
decision  of  a  question  relating  to  a  particular  mode  of  burial,  he 
discusses  and  comments  upon  the  custom  of  burial  itself,  has  this 
passage:  "  The  authority  under  which  the  received  practices  exist 
is  to  be  found  in  our  manners  rather  than  in  our  laws ;  they  have 
their  origin  in  natural  sentiments  of  public  decency  and  private 
afifection;  they  are  ratified  by  common  usage  and  consent;  and 
being  attached  to  a  subject  of  the  gravest  and  most  impressive 
nature,  remain  unaltered  by  private  caprice  and  fancy  amid  all  the 
giddy  revolutions  that  are  perpetually  varying  the  modes  and  fashions 
that  belong  to  the  lighter  circumstances  of  human  life  "  {Gilbert  v. 
Buzzard,  2  Haggard,  Consistorial  Keports,  p.  333). 

When  we  consider,  then,  the  public  sentiment  on  which  the  cus- 
tom of  burial  is  based,  how  strong,  how  tender,  and  how  ancient 
are  the  associations  by  which  the  custom  is  surrounded,  it  becomes 
apparent  that  a  mere  demonstration  of  the  fact,  which  an  opponent 
of  the  legality  of  cremation  might  admit,  that  in  disposal  of  the 
body  of  the  dead  by  fire,  done  by  reverent  or  it  may  be  by  loving 
hands,  there  is,  or  need  be,  nothing  of  disrespect  and  no  invasion  of 
public  decency,  is  insufficient  as  a  solution  of  the  question.  It 
might  be  shown  that  a  person  deceased  had  desired  and  directed 
that  his  body  should  be  destroyed  by  fire,  that  his  nearest  relative 
or  executor  was  anxious  to  fulfil  his  wishes,  and  was  willing  to  see 
that  they  were  carried  out  in  seclusion  and  with  reverent  hands. 
The  law  seems  to  us  to  be  that  such  an  invasion  of  the  custom  sanc- 
tioned by  ages  of  practice,  and  subject  only  to  one,  and  that  a  statutory 
exception  for  a  laudable  practice,  would  not  be  permitted.  Indeed 
the  exception  to  which  we  refer,  the  keeping  back  of  bodies  from 
ordinary  and  decent  burial  for  the  useful  and  laudable  purpose  of 
the  anatomist,  is  only  permitted  subject  to  the  direct  requirement 
that  the  bodies  subjected  to  the  knife  of  the  anatomist  "  shall,  after 
undergoing  anatomical  examination,  be  decently  interred."  The 
task  of  those  who  desire — as  the  testator  in  the  case  of  Williams  v. 
Williams,  which  has  suggested  these  remarks,  did — ^to  institute  and 
to  spread  the  practice  of  cremation  must  first  be  to  bring,  not  a 
few  minds,  but  the  public  mind,  to  the  conviction  that  the  practice 
of  cremation  is  as  decent  and  as  reverent,  and  more  healthful  than 
the  practice  of  burial ;  that  while  it  may  be  in  conflict  with  the 
practice  of  ages,  it  is  not  inconsistent  with  the  tender  and  respect- 
ful emotions  with  which  we  regard  the  dead. 

Lord  Loughborough,  in  opposing  the  proposal,  happily  long  since 
carried  into  effect,  that  the  bodies  of  men  executed  for  murder  should 
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be  buried  in  prison  rather  than  delivered  to  the  anatomist  for  dissec- 
tion, once  said  that  he  had  often  observed  a  hardened  criminal  hear 
with  indifference  the  sentence  that  doomed  him  to  die,  but  shudder 
with  horror  when  told  that  his  body  must  then  be  given  up  to  the 
anatomist  s  knife.  That  no  kindred  horror  would  be  added  to  the 
dread  of  death  for  themselves  and  their  friends  in  the  mind  of  the 
great  body  of  the  people  of  this  country,  if  the  practice  of  crema- 
tion were  to  become  general,  must,  it  would  seem  to  us,  be  clearly 
established  before  the  will  of  a  few  men  of  hardy  minds  can  be 
allowed  to  innovate  upon  the  practice  of  the  race.  Sanitary  con- 
sideration may  call  out  for  cremation,  and  may  yet  induce  the 
Legislature  to  make  the  practice  compulsory.  But  until  that  is 
done,  or  at  least  until  the  feelings  which  have  in  the  minds  of 
the  mass  of  men  enshrined  themselves  inextricably  with  the  idea 
of  burial  have  been  shown  to  be  altered  in  favour  of  a  practice 
utterly  diflFerent,  it  will  be,  in  our  view,  illegal  in  this  country  to 
dispose  of  a  dead  body  by  fire. 

While  these  pages  were  passing  through  the  press,  indeed,  an 
incident  occurred  which  illustrates  our  belief  that  the  public  mind 
is  still  far  from  the  conviction  which  alone  would  justify  or  legalize 
the  practice  of  cremation.  There  appeared  in  the  Times  an  account 
of  the  successful  cremation  of  the  bodies  of  two  ladies  who  died 
several  years  ago,  and  who  had,  it  appears,  desired  their  bodies  to 
be  burned.  The  writer  of  the  description  narrated  that  the  bodies 
had  lain  in  a  vault  in  a  private  mausoleum  for  many  months,  and 
had  then  been  placed,  enclosed  in  the  coffins  in  which  they  had  so 
lain,  over  a  fire  and  burned.  He  was  himself  a  relative  of  both 
the  deceased,  and  he  stated  that  the  process  was  witnessed  with 
approval  by  the  sanitary  authorities  of  the  district.  The  bodies 
having  been  burned,  the  ashes  were  collected.  Public  decency  does 
not  appear  to  have  been  offended  by  the  way  in  which  the  thing 
was  done,  and  those  who  accomplished  the  act  of  cremation  were 
much  pleased  with  the  result,  and  published  the  account  of  it  to 
which  we  refer  with  the  avowed  intention  of  influencing  the  public 
mind  in  favour  of  cremation.  Scarcely  had  they  done  so  when 
there  appeared  a  bitter  complaint  from  other  relatives  of  the 
deceased  ladies,  who,  as  is  evident,  suffered  the  keenest  grief  and 
indignation  at  the  act  which  had  been  done.  The  conflict  was 
certainly  unseemly,  but  the  complaint  was  most  natural. 
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The  Scottish  peerage  and  Scottish  peerage  law  have  lately  been 
attracting  more  than  their  wonted  attention  both  with  us  and  in 
the   sister  country.     A  gradually  increasing  and  long  pent-up 
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dissatisfaction  on  the  part  of  the  peers,  lawyers,  and  people  of 
Scotland  with  the  tribunal  which  adjudicated  on  rights  to  Scottish 
dignities  was  brought  to  a  climax  by  the  finding  of  a  Committee  of 
Privileges  in  1875  that  an  earldom  of  Mar  till  then  unheard  of,  and 
of  whose  creation  there  is  no  record,  had  been  brought  into  existence 
by  Queen  Mary  in  1565 ;  followed  by  an  attempt,  by  means  exfaeu 
irregular,  to  deprive  of  his  vote  at  Holyrood,  and  if  possible  of  his 
status  as  a  peer,  the  lawful  possessor  of  a  dignity  the  survivance 
of  which  from  pre-feudal  times  to  the  present  day  is  among  the 
most  interesting  and  best  established  facts  of  Scottish  history — a 
dignity  whose  origin,  according  to  Lord  Hailes,  "is  lost  in  its 
antiquity,"  and  which  the  most  learned  peerage  lawyer  of  the 
present  century  describes  as  not  only  the  oldest  existing  Scottish 
earldom,  but  the  most  remarkable  in  the  empire,  its  holder  being 
"  the  direct  heir-at-law  through  a  long  and  illustrious  ancestry  of 
personages  who  were  Earls  of  Mar  ab  initio,  and  never  known 
under  another  title." 

This  growing  discontent  with  the  treatment  of  Scottish  peerage 
questions  found  vent  in  a  reference  of  the  whole  subject  to  a  Select 
Committee  of  the  House  of  Lords,  with  Lord  MoncreiflF  as  chairman, 
who  drew  up  a  report,  dated  12th  June  last,  containing  valuable 
suggestions,  which  will  probably  be  made  the  basis  of  legislatioD. 
The  report  and  the  evidence  on  which  that  report  is  founded  are 
printed  and  accessible.     A  great  deal  of  that  evidence  was  practical, 
as,  for  example,  the  Lord  Clerk  Register's  assertion  (155),  in  which 
he  is  corroborated  by  other  testimony,  of  the  general  belief  in 
Scotland  that  Scottish  peerage  claims  are  apt  under  the  present 
system  to  be  decided  by  English  rather  than  Scottish  law;  and 
the  various  remedies  suggested.     Much  of  the  evidence  was  also 
historical,  showing  to  the  satisfaction  of  the  Committee  that  the 
exclusive  jurisdiction  in  dignities  in  Scotland  before  the  Union 
was  in  the  Court  of  Session,  a  fact  about  which  it  seems  strange 
that  English  Law  Lords  should  ever  have  entertained  a  doubt ;  also 
that  the  Act  of  Union  made  no  legislative  change  in  this  matter, 
that  peerage  claims  were  in  a  few  instances  entertained  by  the 
Court  of  Session  after  the  Union,  and  that  the  subsequent  intro- 
duction of  the  English  practice  of  petitioning  the  Crown,  and 
having  the  claim  investigated  by  the  House  of  Lords,  owes  its 
authority  to  usage  only,  not  to  statute.     The  Committee's  recom- 
mendations  included  various  changes  in  the  direction  of  having 
questions  regarding  the  right  to  vote  at  peers'  elections  and  also 
peerage  claims  brought  under  the  cognizance  of  the  Court  of 
Session ;  and  in  adverting  to  the  practice  before  the  Union,  they 
say  that,  though  not  the  express  ground  of  their  recommendations, 
"  it  does  tend  in  a  measure  to  show  that  the  Court  of  Session  is 
not  an  unsuitable  tribunal  of  first  instance  in  judging  of  such  con- 
troversies," adding  further,  that  "  they  are  strongly  of  opinion  that 
the  intimate  relation  which  all  such  questions  have  to  the  history 
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and  records  of  Scotland  before  the  Union,  as  well  as  to  ancient 
Scottish  laws  regarding  land  rights  and  succession,  must  render  the 
views  of  the  Court  of  Session  of  material  assistance  in  arriving  at 
a  satisfactory  decision." 

It  seemed  as  if  the  labours  of  this  Committee  were  beginning  to 
bear  fruit  when  a  book  was  announced  bearing  the  title  "  Notes  on 
Dignities  in  the  Peerage  of  Scotland  which  are  dormant  or  which 
have  been  forfeited.  By  W.  0.  Hewlett,  F.S.A."  We  were  pre- 
pared to  expect  that  when  an  English  solicitor,  who  was  also  an 
accomplished  gentleman  and  Fellow  of  the  Society  of  Antiquaries, 
took  up  the  subject  of  the  Scottish  Peerage,  he  would  have 
approached  it  from  the  historical  and  archaeological  side,  recognising, 
in  the  words  of  the  report  just  quoted,  its  "intimate  relation  to  the 
history  and  records  of  Scotland  before  the  Union,  as  well  as  to 
ancient  Scottish  laws  regarding  land  rights  and  succession,"  and 
that  he  would  have  made  an  attempt  to  acquaint  himself  with  a 
portion  of  the  large  mass  of  matter  bearing  on  his  subject  contained 
in  the  Scottish  records,  and  with  the  researches  of  Scottish  historical 
scholars  and  antiquaries.  At  all  events,  we  expected  that  he  would 
not  be  found  falling  into  the  exploded  error  of  supposing  that  there 
was  very  little  knowable  about  Scottish  peerage  law  beyond  what 
might  be  gathered  from  the  resolutions  of  Committees  of  Privileges, 
the  speeches  of  the  members  of  these  Committees,  and  the  printed 
cases  in  peerage  claims. 

In  these  expectations  we  have  been  somewhat  disappointed. 
Mr.  Hewlett  begins  with  an  introduction  intended  to  explain 
generally  the  nature  and  peculiarities  of  Scottish  dignities,  which 
is  followed  by  a  detailed  account  of  dignities  dormant  through  non- 
claim  and  suspended  through  attainder.  The  merits  of  the  body 
of  his  work  we  gladly  and  willingly  recognise.  Much  matter 
useful  for  reference  to  all  who  wish  to  inform  themselves  about 
Scottish  peerages  is  concentrated  in  a  shape  easy  of  reference, 
though,  as  already  hinted,  viewed  almost  exclusively  from  a  Com- 
mittee of  Privileges'  point  of  view.  The  following  passage  from 
the  introduction  sets  forth  the  sources  of  information  consulted  by 
the  author : — 

The  short  accounts  which  are  subjoined  of  the  Scottish  dipiities  which  are 
at  present  dormant  or  have  been  forfeited  by  attainders  for  high  treason  have 
been  prepared  from  Douglas'  Peerage  and  Baronage  of  Scotland  and  other 
authors  on  dignities,  as  well  as  from  the  printed  cases  and  minutes  of  evidence 
upon  claims  to  peerages  of  Scotland.  The  printed  cases,  owing  both  to  the 
able  researches  and  valuable  experience  of  those  engaged  professionally  as 
advisers  of  the  claimants  (which  has  led  to  the  discovery  of  many  public 
records  and  of  many  private  muniments  which  were  not  previously  known) 
and  to  the  accurate  and  extensive  learning  of  the  counsel  enga£;ea  on  such 
cases,  contain  reliable  material  not  only  in  support  of  the  titles  of  the  respective 
claimants,  but  also  for  establishing  the  law  relating  to  the  descent  of,  and  right 
of  succession  to,  Scottish  peerages  generally,  and  the  principles  by  which  the 
descent  of  such  peerages  are  governed. 
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Now  Douglas'  "  Peerage  of  Scotland/'  whether  the  original  work 
of  1764  or  Mr.  J.  P.  Wood's  remodelled  edition  of  1812  be  meant, 
handy  as  it  often  is  for  reference,  is  not  a  book  that  can  claim 
a  place  alongside  of  such  English  works  as  the  Baronage  of  Dug- 
dale  or  Peerage  of  Collins.  It  is  admittedly  far  behind  the  critical 
and  historical  scholarship  of  its  day,  far  more  of  the  present  time; 
and  it  therefore  hardly  deserves  to  be  put  in  the  forefront  among 
works  on  dignities.  But  there  are  works  of  sterling  value  and 
real  research  on  Scottish  dignities;  and  if  an  English  lawyer 
practising  in  his  own  country  has  not  the  same  access  to  the 
Scottish  record^  that  we  in  Edinburgh  possess,  he  has  it  at  least  in 
his  power  to  make  himself  acquainted  with  the  large  amount  of 
printed  material  from  the  records  and  other  sources  which  is  to  be 
found  in  the  books  alluded  to,  among  which  we  would  give  the 
first  place  to  the  elaborate  treatise  of  the  greatest  Scottish  record 
scholar  and  peerage  lawyer  of  the  present  century.  Eiddell's 
'*  Peerage  and  Consistorial  Law  "  is  a  work  with  which  Mr.  Hewlett 
seems  unacquainted,  and  to  whose  existence  we  have  not  observed 
one  allusion  in  his  pages.  While  we  agree  with  Mr.  Hewlett  that 
much  valuable  matter  lies  hidden  in  the  minutes  of  evidence  in 
some  peerage  claims,  we  are  not  disposed  to  estimate  quite  as  highly 
as  he  does  the  legal  principles  laid  down  in  printed  cases.  These 
are  to  a  large  extent  made  up  of  ex  parte  statements  both  of  law 
and  fact  Though  often  drawn  by  Scottish  lawyers,  they  have 
generally  been  revised  and  modified  by  English  counsel,  whose  aim 
naturally  was  to  present  the  argument  in  the  shape  that  experience 
had  taught  them  would  be  most  effective  with  English  Law  Lords. 
One  famous  exception,  however,  must  be  admitted  to  our  last 
remark,  namely.  Lord  Hailes'  "Additional  Case  for  the  Countess 
of  Sutherland."  It  was  not  without  reason  that  Lord  Mansfield 
spoke  of  "  the  author  of  Lady  Elizabeth's  case  not  pleading  as  a 
counsel  but  delivering  his  opinion  as  a  judge."  Lord  Hailes,  by  a 
long  way  the  most  learned  historical  lawyer  of  his  time,  had  a 
peculiarity  which,  if  it  was  sometimes  a  disadvantage  to  him  at 
the  Bar,  adds  greatly  to  the  value  of  his  writings.  He  not  only 
would  never  plead  a  cause  of  whose  justice  he  was  unconvinced, 
but  would  never  even  strengthen  his  case  by  an  argument  of  whose 
soundness  he  had  a  doubt  His  Sutherland  case,  instead  of  being, 
like  printed  cases  generally,  a  pleading  in  favour  of  iiis  client,  is  a 
learned  and  almost  exhaustive  judicial  exposition  of  the  principles 
involved,  including  one  principle  which  a  more  prudent  but  less 
conscientious  advocate  would  have  kept  in  the  background.^    Yet 

*  There  was  a  weak,  or  we  should  rather  say  a  narrow,  point  in  the  Countess 
of  Sutherland's  position,  connected  with  the  long  continuance  of  the  territorial 
character  of  earldoms  in  Scotland.  Until  about  the  end  of  the  sixteenth  cen- 
tury the  regrant  of  a  comitatu8  on  a  resignation  in  favour  of  a  new  class  of  heirs 
altered  the  investiture  of  the  honours  equally  with  those  of  the  lands ;  hut 
this  close  connection  was  becoming  loosened,  and  our  ideas  and  practice  burn- 
ing assimilated  to  the  English,  about  the  time  when  patents  of  peerage  were 


HEWLETT  ON  SCOTTISH  DIGNITIES.  579 

we  see  no  evidence  that  this  legal  treatise  of  Lord  Hailes,  thongh 
praised  by  Lord  Mansfield  and  highly  esteemed  by  all  Scottish 
lawyers,  has  been  studied  to  much  purpose  by  Mr.  Hewlett. 

We  are  surprised  also  to  find  that  decisions  of  the  Court  of 
Session  before  the  Union,  whose  importance  in  peerage  questions 
was  so  strongly  uiged  by  the  recent  Select  Committee,  are  so 
rarely  mentioned,  and  when  alluded  to  at  all,  are  dismissed  with 
a  doubt  as  to  the  competency  of  the  tribunal,  or  an  assumption 
that  they  are  of  no  account  when  put  alongside  of  a  resolution  of 
the  House  of  Lords,  or  even  a  dictum  of  an  English  Law  Lord. 
Thus  on  p.  78  these  words  occur:  "The  claim  came  before  the 
Court  of  Session,  which  was  then  supposed  to  have  jurisdiction  in 
matters  connected  with  the  descent  of  dignities,  there  having  been 
no  separate  House  of  Peers  in  Scotland."  And  on  p.  84 :  "  Lord 
Mansfield  in  the  Cassillis  case  in  1762,  and  in  the  Sutherland  case 
in  1771,  declared  the  decision  of  the  Court  of  Session  contrary  to 
law  and  justice,  and  it  has  been  disregarded  in  all  cases  which 
have  come  before  the  House  of  Lords  in  which  similar  questions 
were  raised." 

Passages  like  these  necessarily  raise  the  question.  Which  is  of 
higher  authority,  a  solemn  decision  of  a  competent  Court  prior  to 
the  Union,  in  harmony  with  all  previous  precedents  and  Scottish 
authorities,  or  the  opinion  of  an  English  Legal  Lord  acting  not 
judicially,  but  as  adviser  to  the  Sovereign  under  a  reference  ?  In 
the  first  place,  it  is  undeniable  that  opinions  expressed  in  Com- 
mittees of  Privileges  cannot  have  the  force  of  resolutions ;  and  the 
House  of  Lords  has  on  various  occasions  declined  to  import  them 
into  resolutions  to  widen  their  significance.  In  the  second  place, 
resolutions  themselves  cannot  claim  anything  approaching  the 
weight  of  judgments  of  a  court  of  law,  e,g,  decisions  of  the  House 
of  Lords  sitting  as  a  Court  of  Appeal,  with  which  they  have  some- 
times been  loosely  confounded.  Their  character  was  accurately 
defined  by  Lord  Chelmsford  when,  in  advising  the  claim  to  the 
earldom  of  Wiltes  in  1869,  he  said,  "  A  resolution  of  a  Committee 
of  Privileges  is  in  no  sense  a  judgment ;  and  though  admitted  to 
be  prima  facU  valid  and  conclusive,  yet  it  does  not  establish  a 
precedent  which  all  future  Committees  are  bound  to  follow.  The 
resolutions  of  Committees  of  Privileges  are  merely  for  the  purpose 

introduced.  In  charters  near  the  turning-point  it  is  sometimes  difficult  to  say 
whether  the  lands  alone  or  the  title  in  addition  are  reconveyed  to  the  new 
heirs.  Now  it  was  just  about  this  turning-point,  namely,  in  1601,  that  John 
twelfth  Earl  of  Sutherland  got,  on  his  resignation,  a  charter  in  which  the 
investiture  of  his  lands  was  to  heirs-male.  Had  his  daughter's  case  been  pre- 
pared by  any  other  counsel  than  Lord  Hailes,  as  little  as  possible  wouhl  have 
been  said  about  the  late  survival  of  territorialism  in  Scotland,  or  it  would  have 
been  tacitly  assumed,  as  the  English  Law  Lords  assumed,  that  the  Scottish  and 
English  uftage  were  alike  in  this  matter.  Yet  a  large  and  valuable  portion 
of  Lord  HaiW  case  consists  in  an  exposition  and  vindication  of  this  very 
principle  of  territorialism. 
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of  information  and  advice  to  the  Crown.  The  Crown,  though  it 
generally  acts  upon,  is  not  bound  by  them.  It  may  exercise  its 
own  discretion  in  giving  or  refusing  assent  to  the  resolutions."  If, 
then,  not  even  a  resolution  of  the  House  of  Lords  has  the  force  of 
a  judgment  of  a  legal  tribunal  in  an  £nglish  case,  still  less  can  the 
mere  dictum  of  an  English  law  or  lay  peer,  comparatively  unversed 
in  Scottish  records  and  precedents,  and  deriving  his  information 
mainly  from  the  pleadings  of  counsel,  be  with  any  propriety  put 
into  competition  with  a  decision  of  the  Court  of  Session,  pro- 
nounced by  the  ablest  Scottish  lawyers  of  the  time,  thoroughly 
familiar  with  the  subjects  argued  before  them. 

The  part  of  Mr.  Hewlett's  book  which  we  like  least  is  the  intro- 
duction ;  and  if  we  now  go  over  a  part  of  it,  indicating  from  time 
to  time  what  statements  in  it  we  consider  erroneous,  we  hope 
the  author  will  understand  that  this  is  not  done  in  a  carping  or 
unfriendly  spirit. 

In  the  opening  of  this  introduction  Mr.  Hewlett  indicates  his 
opinion  that  few  of  the  dignities  that  are  "  either  dormant  throu«[h 
non-claim  or  suspended  in  consequence  of  attainder  can  be  really 
extinct ; "  and  one  purpose  of  his  book  seems  to  be  to  suggest  that 
representatives  of  many  peerages  generally  assumed  to  be  extinct 
may  be  alive  and  in  a  position  to  claim  them.  If  unprepared  to 
go  so  far  in  this  direction  as  Mr.  Hewlett,  we  have  at  least  more 
sympathy  with  his  views  than  with  views  on  the  same  subject 
which  have  been  thrown  out  from  time  to  time  by  English  Law- 
Lords  on  Committees  of  Privileges,  to  whom  Mr.  Hewlett  for  once 
stands  in  direct  opposition.  We  allude  to  repeated  expressions  of 
opinion  that  in  consideration  of  the  expense  and  trouble  both  to 
claimants  and  to  the  Crown,  and  for  other  reasons  of  policy,  claims 
to  Scottish  peerages  long  dormant  should  be  discouraged,  and  a  bar 
of  prescription  introduced  (by  private  rule  of  the  House)  against 
them.  The  principle  that  Committees  of  Privileges  should  have 
regard  to  the  expediency  of  not  increasing  the  number  of  the  Peers 
of  Scotland,  first  started  and  acted  on  by  Lords  Hardwicke  and 
Mansfield  in  the  CassUlis  case,  has  since  been  reiterated  again  and 
again,  perhaps  most  emphatically  in  the  Montrose  claim  of  1853, 
where  Lord  St.  Leonards'  words  were:  "It  may  well  deserve 
consideration  whether  it  would  not  be  wise  to  put  some  limit  of 
time  upon  a  claim  to  peerage,  in  order  to  prevent  such  enormous 
expense  and  such  consumption  of  time  as  must  very  often  take 
place  in  regard  to  ancient  peerages."  Our  answer,  in  which  we 
hope  and  think  Mr.  Hewlett  will  concur,  is  that  if  courts  of 
justice  are  bound  to  decide  according  to  law  and  not  according  to 
expediency,  A  fortiori  is  the  House  of  Lords  under  a  like  obliga- 
tion when  giving  advice  on  a  matter  where  the  Sovereign  is  judge. 

On  p.  6  occurs  the  following  paragraph : — 

All  Scottiflb  dignities  were  in  their  origin  territorial,  that  is,  incident  to  and 
dependent  on  tenure  ;  and  they  appear  to  have  gone  to  heirs-general  in  cases 
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in  which  the  lands  were  destined  to  such  heirs.  This  conclusion  is  supported 
by  the  law  as  laid  down  on  the  claims  to  the  Crown  of  Scotland,  the  Crown 
having  been  awarded  to  Baliol,  the  eldest  coheir  in  1292  ;  on  which  occasion 
the  Lords  Auditors  declared  that  the  principle  of  non-partition  between 
cohein,  which  goyemed  the  descent  of  the  Crown,  applied  also  to  territorial 
earldoms. 

To  much  of  this  passage  we  assent  To  be  strictly  correct,  Mr. 
Hewlett  should  have  added  that  King  Edward's  arbiters  on  the 
occasion  named  further  added  that  *'  if  either  of  the  other  sisters 
has  not  been  provided  for  in  the  life  of  the  father,  it  is  proper  that 
the  eldest,  who  takes  the  inheritance,  makes  her  a  payment  or 
assignment"  This  answer  was  probably,  as  suggested  by  the 
highest  living  authority  on  early  Scottish  history,  Mr.  W.  F.  Skene, 
a  compromise  between  the  Celtic  and  the  feudal. law.  The  earldom 
of  Athole,  the  instance  referred  to  by  the  arbiters,  was  then 
nnfeudalized.  But  Bruce's  doctrine,  '*  that  no  advantage  ought  to 
accrue  unto  the  eldest  or  unto  the  issue  of  her  except  solely  the 
name  of  the  dignity,  and  especially  of  the  chief  messuage,'*  was 
certainly  the  law  as  to  feudalized  earldoms,  as  Mr.  Hewlett  would 
have  seen,  had  he  taken  his  account  of  these  earldoms  from  more 
critical  sources  than  Douglas'  Peerage.^ 

The  first  sentence  of  the  para^aph  last  quoted  raises  the  ques- 
tion, How  lon^  did  Scottish  mgnities  continue  territorial?  an 
important  inquiry,  to  which  Committees  of  Privileges  have  given 
wiaely  varying  and  nearly  always  misleading  answers,  and  to 
which  Mr.  Hewlett  accordmgly  vouchsafes  no  very  direct  or  con- 
sistent reply.  Tet  it  is  a  matter  regarding  which  Scottish  records 
and  charter-chests  afford  the  most  complete  and  ample  evidence, 
which  may  be  easily  summarized. 

In  the  first  place,  the  sovereigns  of  Scotland  continued  to  create 
dignities  purely  territorial  down  to  1600.  Mr.  Hewlett  says  (p.  7)  that 
"  previously  to  the  accession  of  James  YL  to  the  throne  of  England 
the  creation  of  Peers  of  Scotland  merely  by  letters  patent  was 
rare."  To  speak  with  more  exactness,  until  three  years  before 
James  went  to  England  all  dignities  were  territorial ;  and  no  such 
document  as  a  patent  of  earldom  or  any  other  dignity  had  ever 

^  ''  On  the  death  of  John  Earl  of  Caithness,  the  last  of  this  line,  in  1231, 
the  title  of  earl  passed  with  only  half  of  the  lands  of  the  earldom  to  Magnus, 
a  son  of  the  Earl  of  Angus,  while  we  find  the  other  half  of  the  earldom  in  the 
possession  of  the  family  of  De  Moravia,  and  on  the  death  of  the  last  earl  of  the 
Angus  line  this  half  was  divided,  and  Malise  Earl  of  Stratheme  became  Earl 
of  Caithness,  possessing,  however,  one-fourth  only  of  the  lands  of  the  earldom. 
In  the  same  manner,  when  the  earldom  of  Buchan,  which  had  passed  by 
marriage  into  the  hands  of  the  Norman  family  of  Comyn,  was  forfeited  to  the 
Crown,  and  the  last  earl  was  represented  by  two  coheirs,  one-half  of  the  lands 
of  the  earldom  was  given  by  E:ing  Robert  Bruce  to  Sir  John  de  Boss,  son  of 
the  Earl  of  Ross,  who  had  married  the  younger  daughter ;  and  the  other  hal^ 
with  the  title  of  earl,  was  afterwards  conferred  upon  Sir  Alexander  Stuart, 
second  son  of  King  Robert  11."  (Skene's  Celtic  Scotland,  vol.  iii.  p.  76.)  See 
also  paper  on  the  earldom  of  Caithness,  by  Mr.  Skene,  in  the  "  Proceedings  of 
the  Society  of  Antiquaries  of  Scotland,"  voL  xii.  p.  671. 
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been  granted  in  Scotland  Letters  patent  of  an  older  date  creat- 
ing earldoms  or  other  dignities  have  indeed  been  theorized  on 
again  and  again  in  printed  cases,  but  no  one  alleges  that  he  has 
ever  seen  such  a  document  dated  prior  to  1600,  when,  coming 
events  casting  their  shadows  before  them,  James  VL,  with  the 
near  prospect  of  being  King  of  England,  bestowed  in  English 
fashion  on  Lord  Seton  a  patent  of  the  title  of  Earl  of  Winton. 
Previously  to  that  date,  when  a  new  earl  was  created,  this  was 
done  by  erecting  the  lands  to  be  granted  or  regranted  him  by 
charter  into  a  comitatus.  As  a  rule,  this  charter  made  no  specific 
grant  of  the  title  of  earl :  the  mention  of  the  dignity  is  indeed  so 
exceptional  that  only  five  instances  of  it  earlier  that  1578  can  be 
pointed  out,  all  of  them  the  result  of  specialties.^  Li  1578  the 
practice  first  became  common  of  introducing  the  title  of  earl ;  and 
between  that  date  and  1600  exactly  half  tne  charters  of  earldom 
granted — ^they  were  ten  in  all — contain  separate  mention  of  it 

Down  to  1600  therefore,  and  in  the  strictest  possible  sense  down 
to  1578,  Scottish  earldoms  and  other  dignities  continued  territoiiaL 
Such  is  the  testimony  of  Scottish  records  and  charters.  Lord 
Mansfield,  however,  in  the  Sutherland  case  lays  it  down  that 
''after  1214  territorial  peerages  had  ceased.''  Other  Law  Lords 
have  fixed  the  date  later,  and  in  a  recent  case  it  was  asserted  that 
earldoms  were  so  certainly  not  territorial  in  1565 — ^it  was  so  impos- 
sible that  a  regrant  of  earldom  in  that  year  should  convey  the  title 
of  earl — ^that  the  use  of  the  title  by  the  grantee  raised  the  legal 
presumption  that  it  must  have  been  conferred  by  a  separate  patent 
of  the  dignity  of  earl,  a  species  of  instrument  which,  as  we  have 
seen,  was  unheard  of  in  Scotland  till  thirty-five  years  later. 

At  the  foot  of  p.  6  we  are  sorry  to  see  Ifc.  Hewlett  giving 
currency  to  what  we  had  thought  an  exploded  error,  that  peerages 
were  sometimes  created  in  Scotland  "  by  investiture  onlv."  Abun- 
dant evidence  exists  in  our  records  about  the  inaugural  ceremony 
of  belting  in  dignities,  which  in  Scotland,  as  in  England  and  other 
countries  where  it  prevailed,  always  presupposed  a  written  charter 
or  patent.  The  notion  of  creation  by  belting  has  no  doubt  once  or 
twice  received  sanction  from  dicta  of  English  Law  Lords,  though  in 
other  cases  it  has  been  repudiated,  both  before  and  since  Mr.  Biddell's 
disproof  of  it  In  the  Cassillis  case  Lord  Marchmont  laid  it  down 
that  "  there  could  be  no  peer  without  a  writ,  the  creation  in  Par- 
liament was  all  a  mistake,  and  the  cincture  was  merely  a  symbol ;" 
and  Lord  Mansfield  added,  "  I  incline  to  be  of  opinion  with  the 
noble  Lord  who  spoke  last,  that  there  was  no  creation  of  any  earl 
or  lord  of  Parliament  without  some  charter  or  writing."  *     Selden 

^  ^  While  an  earldom  necessarily  implied  the  existence  of  an  earl,  a  barony 
did  not  of  necessity  imply  that  its  holder  was  a  Lord  of  Parliament,  and  thm- 
fore  the  last-named  dignity  was  always  specified ;  but  it  too  was  territorial, 
granted  as  an  adjunct  of  a  charter  of  lands. 
*  Maidment's  Keport  of  Cassillis  Case,  pp.  41, 46. 
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and  Oroise,  referring  to  the  English  practice,  express  the  same 
opinion,  that  latter  writer  laying  it  down  that  in  all  cases  of 
belting  there  was  also  a  charter. 

The  subjects  of  resignation  and  powers  of  nominating  heirs  are 
taken  up  together  in  the  following  passage  (pp.  7-9) : — 

Although  the  letters  patent  creating  dignities  generally  made  destinations  of 
the  peerage  conferred  by  them,  it  was  by  the  law  of  Scotland  competent  to  the 
grantee  or  any  of  his  successors  to  resign  such  grant  into  the  hands  of  the 
Crown  for  a  new  grant,  limiting  the  title  in  such  manner  as  the  crantee  with 
the  consent  of  the  sovereign  might  direct,  or  to  such  heirs  as  he  mignt  nominate 
thereafter.  ...  It  was,  however,  necessary  to  have  a  valid  act  of  resignation 
made  to  the  sovereign,  the  sovereign's  acceptance  of  it,  and  a  regrant  by  the 
sovereign,  and  it  was  also  necessary  that  the  regrant  should  state  and  proceed 
npon  the  resignation,  a  title  by  resignation  being  really  a  title  by  progress,  and 
not  a  title  proceeding  from  the  mere  will  and  gift  of  the  Crown.  .  .  . 

The  case  of  the  earldom  of  Stair  in  1748  involved  the  effect  of  a  nomination 
to  honours  made  under  the  authority  of  a  valid  regrant  in  1707,  anterior  to 
the  Union,  when  the  nomination  was  made  after  the  Union.  It  was  held  that 
the  nomination  was  invalid,  as  no  alteration  in  the  succession  of  a  peerage  of 
Scotland  could  be  made  after  the  Union ;  and  in  consequence  there  was  a 
separation  for  a  time  of  the  Stair  honours  from  the  Stair  estates.  The  ErroU 
claim  .  .  .  was  allowed  by  the  House  of  Lords  in  1797,  because  the  act  of 
nomination  had  been  made  before  the  Union.  There  is,  it  is  believed,  no 
instance  of  a  resi^ation  to  extinguish  a  peerage,  save  in  the  case  of  the 
earldom  of  Ross  m  1476 ;  and  tnat  resignation  was  a  resignation  of  the 
territorial  earldom  of  Boss,  which  carried  the  dignity  with  it. 

Scottish  peers  were,  as  here  stated,  in  the  practice  of  resigning 
their  lands  and  honours  into  the  King's  hands  with  the  view  of 
having  them  conveyed  to  a  new  series  of  heirs.^  Against  such  a 
transaction  the  heir  under  the  old  investiture  had  no  redress,  while 
the  resigner,  if  he  was  not  certain  of  the  King's  favour,  ran  the 
risk  of  the  Crown  not  implementing  his  wishes.  The  fee  once 
resigned  was  in  the  hands  of  the  King,  who  might  or  might  not 
carry  out  the  resigner's  intentions.  That  such  was  the  law  was 
assumed  by  the  Court  of  Session  in  1633  in  the  very  important 
case  of  Oliphant ;  and  a  contrary  doctrine  would  have  involved  the 
entire  subversion  of  the  feudal  law  of  Scotland.  Yet  in  the  Cas- 
sillis  claim  we  find  Lord  Mansfield  alluding  to  the  clear  statement 
on  this  point  in  the  Oliphant  judgment  as  ''manifestly  wrong  and 
against  common-sense,'  and  declaring  that  that  decision  was 
therefore  to  be  entirely  disregarded  on  another  separate  matter 
involved  in  the  case,  namely,  the  presumption  at  common  law 
that  peerages  went  to  heirs-of-line,  regarding  which  we  shall  have 
something  to  say  presently. 

Before  quitting  the  subject  of  resignation,  we  must  demur  to 
the  earldom  of  lS>ss  being  cited  as  the  only  case  of  resignation  to 
extinguish  a  peerage.  The  short-lived  earldom  of  Caithness  created 
in  1452  exhibits  a  notable  example  of  the  same  thing.    Sir  George 

^  The  same  practice  undoubtedly  obtained  at  one  time  in  England  also^ 
but  was  declared  illegal  in  the  Purheck  case  in  1676  (Cruise  on  Dignities, 
p.  113). 
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Crichton  of  Gaimes  had  in  that  year  extendve  tenitoiies  in  CSaith- 
ness  and  elsewhere  united  in  his  favour  into  the  earldom  of  Caith- 
ness, and  granted  to  him  and  his  assignees;  and  he  was  belted 
Earl  of  Caithness  in  the  Parliament  of  June  1452.  Though  he 
had  both  a  son  and  a  daughter,  he  chose  as  his  assignee  King 
James  IL,  into  whose  hanos  he  the  following  year  resigned  his 
newl^-got  earldom,  without  even  reserving  his  own  liferent,  a  pro- 
eeedmg  which  the  disinherited  son  vainly  endeavoured  to  oppose, 
incarcerating  his  fitther  in  Blackness  Castle,  which  was  besi^ed 
and  taken  by  the  Ejng.^ 

The  seventeenth  century  usage  of  investing  the  grantee  in  a 
patent  or  regrant  of  peerage  with  the  power  of  nominating  his 
heirs  or  successors  is  not  to  be  confounded  with  the  resi£;nations 
just  spoken  of,  in  which  the  Crown  was  a  party  to  the  alteration 
of  succession.  Deeds  of  nomination  executed  under  powers  con- 
ferred, whatever  may  be  said  of  their  expediency,  were  unquestion- 
ably valid,  and  thev  required  (as  was  admitted  to  the  fullest 
extent  by  the  Conmuttee  of  Privileges  in  the  £rroU  case)  no  rati- 
fication by  the  Crown.*  But  what  is  to  be  said  of  the  view  which 
the  House  of  Lords  took  of  this  matter  in  the  Stair  case  ?  A  few 
months  before  the  Union,  John  second  Earl  of  Stair  obtained  on 
a  resignation  a  new  patent  of  his  peerage  from  Queen  Anne,  with 
remainder  to  the  heirs-male  of  his  body,  whom  fedling,  to  such 
persons  descended  fix>m  the  first  Viscount  Stair  (his  ^[randfiither) 
as  he  should  nominate,  with  other  substitutions.  Having  no  issue, 
he  in  1747  executed  a  nomination  in  favour  of  John  Daliymple, 
eldest  son  of  his  brother  George,  passing  over  the  sons  of  an  inter- 
mediate brother  William.  On  his  death,  which  occurred  soon 
afterwards,  two  rival  claimants  for  the  earldom  appeared.  The 
plea  which  Mr.  James  Dalrymple,  who  was  heir  but  for  the  nomina- 
tion, put  forth  in  his  protest  at  the  Peers'  election  of  1747  was 
that  the  Crown  had  no  right  to  transfer  the  privilege  of  nominating 
to  honours  to  a  subject;^  and  in  his  printed  case  he  could  only 
further  ui^ge  that  deeds  of  nomination  required  the  ratification  of  the 
Crown,  a  plea  not  only  at  variance  with  law,  but  opposed  to  the 
view  of  Lord  EUenborough,  on  which  the  already  mentioned  £rrM 
case  was  decided.  The  House  of  Lords,  however,  reported  against 
the  nominee  and  in  favour  of  Mr.  James  Dalrymple.  It  certainly 
requires  no  small  effort  of  ingenuity  to  reconcile  the  Stair  and 

1  Register  of  Great  Seal,  iv.  274,  292  ;  Auchmleck  Chronide,  pp.  11, 13 ; 
Exchequer  Rolls  of  Scotland,  v.  pp.  610,  616,  623,  649,  674,  and  preface,  p.  ciL 

*  "  The  fate  of  the  earldom  of  Errol  and  the  high  hereditary  office  of  Con- 
stable at  one  time  hung  upon  a  mere  scrap  of  paper,  which  contained  each  a 
nomination.  ...  It  was  merely  its  accidental  discovery,  after  a  long  and 
intricate  search  in  an  obscure  quarter,  which  authorized  the  decision  of  the 
House  of  Lords,  and  fixed  these  high  dignities  in  the  noble  family  of  Boyd, 
who  are  their  present  possessors'*  (Ridaell's  Peerage  and  Consistorial  Law, 
p.  86). 

*  Robertson's  Proceedings  relating  to  the  Peerage  of  Scotland,  p.  251. 
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Enroll  decisions  ]  but  Mr.  Hewlett  attempts  to  do  so  by  assuming 
that  the  House  of  Lords  did  not  act  on  the  views  expressed  in  Mr. 
James  DcUrymple's  case,  but  decided  in  his  favour  on  the  ground 
that  a  nomination,  to  be  valid,  must  be  made  before  the  Union. 
There  is,  however,  not  a  scrap  of  evidence  that  such  a  plea  was 
thought  of  at  the  time  of  the  judgment,  which  was  merely  to  the 
effect  that  the  nomination  by  Ean  John  was  "  not  valid  in  law." 
And,  apart  from  its  being  an  afterthought,  a  more  unsatisfactory 
ratio  decidendi  could  haraly  be  adduced,  inasmuch  as  there  is  not 
a  provision  of  the  Act  of  Union  that  by  any  imaginable  construc- 
tion can  be  interpreted  as  invalidating  the  otherwise  valid  power 
of  nomination  conferred  by  the  patent  of  1707.  In  Wallace  on 
Peerages,  and  Sir  Robert  Gordon! s  case  as  claiming  the  earldom  of 
Sutherland,  when  the  matter  was  quite  recent,  the  absence  of  royal 
ratification  was  stated  to  be  the  ground  of  the  decision;  but 
probably  the  most  correct  explanation  is  that  of  Sir  William 
l^ilteney,  the  learned  editor  of  Stair's  Institutes,  that  the  case 
was  adjudged  "  upon  the  footing  of  the  English  law."  After  the 
lapse  of  twenty-one  years  the  injustice  was  redressed  by  the  suc- 
cession of  the  defeated  claimant  on  the  death  without  issue  of  his 
opponent  and  his  opponent's  brother. 

On  p.  9  we  have  the  following  paragraph : — 

With  i^rd  to  the  descent  of  Scottish  dignities,  it  appeats  to  be  a  rule  of 
law,  as  decided  in  the  cases  of  GasdUig  in  1762,  Spynie  in  1785,  and  Glencaim  in 
1797,  that  where  the  origin  of  the  dignity  is  uuKnown,  the  presumption  is  that 
it  was  in  its  creation  limited  to  the  heirs-male  of  the  hody  of  the  grantee ;  but 
though  this  is  the  rule,  it  was  held  in  the  Sutherland  case  in  1771,  and  in  the 
Hemes  case  in  1858,  that  as  it  was  always  in  the  power  of  the  sovereign  to 
make  an  honour  descendable  to  females  as  well  as  males,  this  general  nresump- 
tion  must  give  way  wherever  there  are  circumstances  sufficient  to  snow  that 
heirs-of-line  as  well  as  heirs-male  were  included  in  the  original  destination. 

This  passage,  though  not  very  reconcilable  with  one  already 
quoted  from  p.  6,  is  perhaps  as  successful  an  attempt  as  could 
be  made  to  evolve  some  principle  out  of  irreconcilable  judgments 
and  speeches.  But  it  is  by  no  means  a  correct  enunciation  of  the 
law  of  Scotland  on  the  subject  to  which  it  refers. 

By  the  common  law  of  Scotland  heritages  of  all  kinds,  including 
alike  lands  and  dignities,  go  to  heirs-of-line.^  Lord  Hailes  chal- 
lenged Sir  Robert  Gordon's  counsel  to  produce  a  single  exception 
by  way  of  entail  to  this  general  principle  prior  to  the  War  of 
Succession,  and  none  such  has  ever  been  produced.  It  was  the 
interest  of  the  Grown  to  keep  the  great  fiefis  from  becoming  too 
powerful ;  and  nothing  could  better  conduce  to  that  end  than  their 
devolution  on  several  heirs-female,  of  whom  the  eldest,  with  the 
title  and  chief  messuage,  got  only  a  portion  of  the  lands.  In  the 
reign  of  Bobert  Bruce  for  the  fii*st  time  a  few  limitations  to  heirs- 
mcde  M'ere  granted  to  favourites  of  the  Grown — Douglases,  Lindsays, 
and  Keiths,  and  the  King's  nephew  and  brother;  but  the  general 
^  See  this  subject  discussed,  voL  xxv.  p.  506  et  eeq. 
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presumption  of  law,  asserted  in  Acts  of  Parliament,  acknowledged 
by  the  tribunals  of  the  country,  and  in  later  times  laid  down  by  our 
institutional  writers,  was  that  lands  and  dignities  went  to  heirs- 
of-line.  The  records  of  our  Scottish  Parliament  show  how  all  our 
kings  who  succeeded  under  age  (and  that  was  unhappOy  the  rule 
and  not  the  exception)  on  attaining  mature  years  revoked  in 
Parliament  all  questionable  grants  made  during  their  minority; 
and  among  these  were  always  included  settlements  on  heirs-male 
to  the  prejudice  of  heirs-of-line,  which  were  described  on  one 
occasion  as  "  against  the  law  and  good  conscience,"  on  another  as 
"  against  the  law  of  God,  the  law  human  and  of  nature." 

How  then  did  Committees  of  Privileges  come  to  assert  an  opposite 
doctrine  ?  Partly  from  the  prepossessions  of  English  lawyers  for 
principles  and  presumptions  with  which  their  own  law  had 
familiarized  them,  and  partly  from  considerations  of  expediency. 
In  the  Gassillis  claim  of  1762,  Lord  Mansfield,  wrongly  imagining 
Sir  Thomas  Craig  to  say  that  lands  in  Scotland  held  under  a  purely 
military  tenure  went  exclusively  to  heirs-male,  aigued  that  titles 
must  do  the  same.  Misinterpreting  some  obiter  dicta  of  Scottish 
judges  shortly  before  the  Union,  he  put  out  of  view  the  whole 
earUer  authority  of  law  and  history;  and  condemning,  on  grounds 
which  have  been  already  adverted  to,  the  clear  statement  of  law  in 
the  Oliphaid  case,  he  laid  down  a  hard  and  fast  rule,  that  where 
no  patents  can  be  shown,  peerages  go  to  heirs-male  of  the  body. 
In  his  speech  in  a  later  peerage  claim.  Lord  Mansfield  does  not 
disguise  that  another  motive  also  weighed  with  him,  namely,  the 
desirableness,  by  putting  a  bar  on  the  claims  of  heirs-general,  to 
diminish  the  number  of  the  Scottish  peers,  a  consideration  whose 
force  will  be  better  understood  if  we  keep  in  view  the  more  or 
less  disguised  Jacobite  proclivities  of  the  majority  of  the  peers  of 
Scotland  at  that  date. 

But  ere  long  the  Cassillis  dictum  and  the  principle  of  expediency 
came  into  conflict  On  the  death  of  William  Earl  of  Sutherland 
in  1766  it  was  generally  assumed  that  both  estates  and  honours 
would  be  inherited  by  lus  only  child,  an  infant  daughter.  But  the 
original  charter  of  the  earldom  being  unproducible,  the  Cassillis 
resolution  brought  into  the  field  two  other  competitors,  each 
claiming  a  separate  earldom  of  Sutherland,  to  which,  in  consis- 
tency with  that  resolution,  he  was  undoubtedly  entitled.  The 
more  formidable  claimant  was  Sir  Robert  Gordon,  to  whom,  distant 
as  was  his  relationship  to  the  family,  the  Cassillis  dictum  would 
have  given  not  the  dignity  only,  but  the  estates  entailed  by  the 
last  earl  on  the  heirs  succeeding  to  the  title.  In  those  circumstances 
Lord  Hailes'  case  (already  alluded  to),  in  which  it  was  shown  that 
the  earldoms  of  Buchan,  Angus,  Athole,  Menteith,  Carrick,  Fife, 
Boss,  Lennox,  and  Mar  had  all,  and  some  of  them  frequently, 
descended  to  heirs-female,  was  welcomed  as  pointing  a  way  out 
of  the  difficulty.     But  unhappily  the  Lords  on  the  Committee, 
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instead  of  frankly  admittinjQr  that  the  Cassillis  resolution  was 
wrong,  temporized  by  allowing  an  exception  to  it,  to  the  effect 
that  the  general  presumption  in  &your  of  heirs-male  of  the  body 
(which  in  1762  had  been  declared  absolute  where  no  charter  limita* 
tion  to  heirs-of-line  could  be  produced)  might  be  rebutted  by  con- 
tradictory evidence  produced  by  the  heir-female. 
The  following  passage  occurs  on  pp.  10, 11: — 

It  was  the  practice  to  restore  dormant  dignities  either  by  charter,  letters 
patent,  or  royal  warrant  In  1629  the  dignity  of  Earl  of  Athole,  created  by 
King  James  II.  before  1457,  was,  by  a  charter  under  the  Qreat  Seal,  allowed 
and  confirmed  to  John  Murray,  afterwards  Earl  of  Tullibardine.  In  1631 
letters  patent  were  passed  which  purported  to  admit  the  right  of  William 
Earl  of^  Menteith  to  be  Earl  of  Stratnem,  and  to  restore  him  to  the  dignity 
of  Earl  of  Strathem  granted  by  King  Robert  II.  to  his  son  Prince  David 
in  1371 ;  but  the  letters  patent  were  reduced  and  declared  void  by  the  Court 
of  Session  in  an  action  of  reduction  in  1633,  on  the  ground  that  the  retour 
finding  the  Earl  of  Menteith  to  be  heir  of  the  Earl  of  Strathern  was  erroneous. 
This  conclusion  would  appear  to  have  been  arrived  at  on  political  more  than 
on  legal  grounds.  The  dicnity  of  Lord  Saltoun  was  created  in  1445  with  a 
destination,  according  to  the  statement  made  in  the  warrant  of  1670,  to  the 
gnmtee  and  the  heirs  of  his  body  ;  on  the  11th  of  July  1670  King  Charles  II. 
allowed  and  confirmed  the  dignity  to  Alexander  Eraser,  the  senior  heir-of-line, 
by  a  royal  warrant  which  was  confirmed  by  Parliament  on  the  22nd  of  August 
then  following ;  and  King  Charles  II.  and  King  William  III.  by  royal 
warrants  authorized  the  collateral  heirs-male  of  Gteorge  Home,  Earl  of  Dunbar, 
to  assume  and  bear  the  title  of  Earl  of  Dunbar. 

It  is  a  principle  of  law  that  an  Act  of  the  Crown  cannot  be  carried  beyond 
its  intendment ;  and  these  instances  show  that  when  the  Sovereini  meant  to 
restore  an  ancient  honour,  and  not  to  create  a  new  dignity,  a  special  instniment 
declaring  the  royal  pleasure  was  re(]^uired  ;  for  an  Act  of  the  Crown,  sufficient 
according  to  law  to  create  a  new  dignity,  would  not  be  sufficient  to  restore  an 
ancient  honour,  as  it  would  not  show  any  intention  to  create  the  peerage  as  a 
new  dignity.  From  the  time  of  King  Henry  III.  of  England  to  the  present 
time  it  has  been  the  practice  in  England  to  confer  new  dignities  of  the  same 
names  as  more  ancient  titles  which  had  failed  ;  and  a  similur  practice  prevailed 
in  Scotland  from  the  time  of  King  Robert  the  Bruce  to  that  of  King 
William  III. 

There  seems  to  us  a  little  confusion  of  idea  in  the  foregoing 
passage.  If  a  dignity  was  merely  dormant,  the  King  had  no  power 
to  confer  it  on,  or  confirm  it  to,  any  one  but  the  lawful  heir.  The 
right  of  that  heir  was  cognizable  by  the  legal  tribunals  of  the 
country  alone,  before  whom  even  the  King  himself  must  appear  as 
a  suitor,  as  James  VI.  did  in  1688,  when  he  unsuccessfully  claimed 
the  earldom  of  Angus.  If,  again,  the  dignity  had  lapsed  to  the 
Crown,  the  King  sometimes  conferred  another  title  of  the  same 
name,  as  Mr.  Hewlett  truly  says;  and  the  two  classes  of  cases 
must  be  carefully  distinguished.  In  the  Strathem  case,  which 
decidedly  belongs  to  the  first  category,  the  charter  of  Charles  I. 
is  expressly  basra  on  the  narrative  that  the  grantee  had  proved 
himself  by  service  to  be  undoubted  heir-of-blood  to  the  earldom, 
to  have  the  "jus  bonum  ad  prsedictum  comitatum  de  Strathem," 
which,  out  of  respect  to  the  King,  he  had  resigned  into  his  hands. 
The  Saltaim  case  was  not,  like  the  last,  a  restoration  to  a  dormant 
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title  ;  but  it  is  an  instnictiye  illustration  of  the  1^;h1  presumption 
in  favour  of  heirs-of-line  to  which  we  have  abrea^  had  to  refer. 
The  original  charter  creating  the  dignity  had  been  lost  before  1606» 
as  appears  fix>m  the  Note  of  Flnoductions  made  at  the  time  of  the 
ranking  of  the  Peers,  and  its  limitation  was  therefore  unknown. 
Nevertheless,  on  the  death  of  Alexander  Abemethy,  Lord  Saltoun, 
in  1669,  the  title  devolved,  agreeably  to  the  established  presump- 
tion of  law,  on  the  heir-of-line.  Sir  Alexander  Fraser  of  Philorui, 
who  was  duly  served  and  retoured.  It  is  true  that  Charles  IL 
confirmed  the  barony  of  Saltoun  to  him  in  the  following  year;  but 
his  charter  and  its  Parliamentary  ratification,  instead  of  setting 
forth,  as  Mr.  Hewlett  avers,  that  the  dignity  was  created  at  a 
particular  date,  and  with  a  particular  destination,  merely  asserts 
that  he  was  heir-of-line  of  Alexander  Abemethy,  the  last  Lord 
Saltoun,  referring  to  his  service  as  proof  of  the  &ct^  In  the  case 
of  the  earldom  of  Dunbar,  regardmg  which  the  information  in 
the  body  of  Mr.  Hewlett's  work  is  rather  defective,  Charles  IL's 
acknowledgment  of  Sir  Alexander  Home  as  Earl  of  Dunbar  pro- 
ceeded on  a  report  by  Sir  Thomas  Hope,  Lord  Advocate  and  the 
greatest  lawyer  of  his  day,  that  he  was  in  right  to  that  title  (a 
matter  which,  had  it  been  the  subject  of  dispute,  would  have  had 
to  be  decided  by  the  Court  of  Session  and  not  the  King) ;  and 
King  William  did  no  more  than  acknowledge  the  status  of  the 
nephew  and  undoubted  heir  of  this  earl,  resident,  like  his  unde,  in 
Holland.* 

The  earldom  of  Athole  created  in  1629  was,  on  the  other  hand, 

^  Acts  of  the  Parliaments  of  Scotland,  viiL  p.  33.  There  was  then  aHve  a 
near  heir-male,  Abercromby  of  Auchincloich,  wno,  had  the  Scottish  presomp* 
tion  not  been  in  favour  of  heirs-of-line,  would  have  been  in  right  to  the  digni^, 
and  whose  right  no  new  patent,  unless  proceeding  on  his  resignation,  could 
haveprejudiced. 

'  The  title  of  Earl  of  Dunbar  was  created  in  1605  in  favour  of  George  Lord 
Home  of  Berwick  and  his  heirs-male.  He  died  in  1611,  leaving  daughters 
only,  to  whom  his  lands  went ;  and  his  nephew,  John  Home  of  Steill,  was  in 
1622  served  heir-male  to  him  ;  but  his  means  being  narrow,  he  seems  not  to 
have  used  the  title.  In  1634,  he  having  died  without  male  issue,  Sir  Tbomaa 
Hope,  as  King's  Advocate,  certified  to  Charles  I.  that  the  dignity  had  lawfully 
descended  to  Sir  Geo^e  Home,  cousin-german  and  heir-male  of  the  first  earl, 
and  that  failing  him  it  would  devolve  on  his  son.  Sir  Alexander  Home,  Master 
of  the  Household  to  the  Princess  Boval  of  Orange  at  the  Hague.  It  was  on  a 
recital  of  this  report  of  Sir  Thomas  Hope  that  Charles  II.  in  1651  confirmed  the 
title  of  Earl  of  Dunbar  to  Sir  Alexander  Home,  who  nevertheless  abstained 
from  usin^  it  Sir  Alexander  Home,  de  jure  Earl  of  Dunbar,  having  died 
in  1675,  his  nephew  and  heir-male,  Captain  Alexander  Home,  succeededjure 
sanguinis  to  his  dignity,  which  he  had  not  the  same  objection  to  using.  When 
sent  from  Holland  to  England  to  congratulate  William  III.  on  his  accession  he 
was  therefore  naturaUy  acknowledged  as  Earl  of  Dunbar  ;  and  our  ParliameiL- 
tary  records  tell  us  that  on  30th  August  1703  an  order  was  issued  to  the  Clerk 
Register  to  "cause  the  Earl  of  Dunbar  to  be  insert  in  his  place  according  to 
the  Decreet  of  Ranking''  (Acts  of  the  Parliaments  of  Scotland,  xi.  77 ;  Riddell's 
Remarks  on  Scottish  Peerage  Law  as  connected  with  the  Earldom  of  Devon, 
16  ;  Sinclair  on  Heirs-male,  p.  36). 
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a  "  new  dignity  of  the  same  name  "  as  that  conferred  by  James  II. 
on  his  brother-uterine,  which  had  lapsed  to  the  Crown  as  £Eir  back 
as  1595  from  the  failure  of  the  class  of  heirs  called  to  the  succes- 
sion (heirs-male  of  the  body).^ 

On  the  topic  next  adverted  to,  attainder  and  its  effects,  Mr. 
Hewlett  is  a  more  trustworthy  guide,  and  we  can  safely  commend 
the  portion  of  his  book  which  bears  reference  to  this  subject.  In 
consequence  of  the  extension  of  the  English  treason  law  to  Scotland 
in  1709,  an  English  peerage  lawyer  is  natumlly  more  at  home  in 
questions  which  have  arisen  out  of  the  forfeitures  of  1715  and 
1745,  than  in  those  that  involve  an  historical  knowledge  of  Scottish 
feudal  law. 

At  the  foot  of  p.  12  it  is  asserted  with  truth  that  honours  are 
not  affected  by  prescription ;  but  we  would  be  disposed  to  answer 
the  question  whether  prescription  aifects  the  precedency  of  dignities, 
not,  as  Mr.  Hewlett  does,  in  the  negative,  but  in  the  affirmative. 
Such  was  assumed  to  be  the  law  by  the  Scottish  Parliament  in 
1695 ;  and  the  question  was  not  only  raised,  but  virtually  decided 
in  the  Sutherland  and  Crawford  precedency  case,  where  there  was 
a  separate  finding  that  protests  for  precedency  made  in  Parliament 
are  legal  interruptions  of  prescription.  The  practice  of  protesting 
in  Parliament  for  higher  precedency  certainly  grew  out  of  the 
belief  that  peers  who  thought  themselves  aggrieved  by  the  ranking 
of  1606  would  otherwise  lose  their  redress ;  and  it  was  with  the 
same  understanding  that  the  protests  which  stood  on  the  records  of 
Parliament  were  transmitted  with  the  Union  Eoll  to  the  House  of 
Lords  in  1708,  and  that  the  practice  of  protesting  for  precedency 
at  the  elections  at  Holyrood  has  been  continued  down  to  the 
present  day. 

On  pp.  17  e^  seq.  Mr.  Hewlett  takes  up  the  once  mysterious 
subject  of  the  seven  earldoms  of  Scotland  in  a  passage  of  which 
we  quote  a  part : — 

The  seven  original  earldoms  of  Scotland,  which  were  in  their  origin  small 
principalities^  and  the  other  earldoms,  which  throughout  the  time  m  which 
they  existed  may  be  presumed  to  have  been  territorial,  are  not  separately 
noticed  in  this  work,  as,  if  the  dignities  attached  to  or  derived  from  such 
earldoms  depended  on  the  tenure  oi  the  lands  constituting  the  earldoms,  the 
heirs  of  the  former  possessors,  not  having  the  lands,  could  not  apparently  have 
a  right  to  the  dignities,  and  such  dignities  could  not  be  deemed  dormant  if  a 
title  to  the  lands  could  not  be  established.  The  seven  original  earldoms  of 
ancient  Scotland  were — Angus,  Athole,  Caithness,  Fife,  Mar,  Moray,  and 
Strathem  ;  and  the  earldoms  of  Buchan,  Menteith  and  Boss  appear  to  have 
been  originally  dignities  by  tenure,  and  are  said  to  have  been  dependent  upon 
the  origintd  earldoms  of  Mar,  Strathem,  and  Moray. 

^  No  doubt  Charles  I.  in  his  patent  of  1629,  misapprehending  the  facts, 
expressed  himself  bound  in  honour  and  conscience  to  ratify  the  dignity  of  Earl 
of  Athole  to  the  grantee  as  heir-of-line  of  the  half-brother  of  James  II. ;  but, 
as  Lord  Hailes  remarks,  "Uie  Earl  of  TuUibardin  himself  seems  to  have 
doubted  of  the  efficacy  of  this  ratification,  and  therefore  he  most  judiciousl}' 
obtained  a  new  patent  of  the  honours  of  Athole." 
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Now  we  much  fear  that  neither  the  above  enumeration  of  the 
seven  earls,  nor  the  exclusively  territorial  quality  ascribed  to  the 
more  ancient  earldoms,  is  borne  out  by  any  competent  authority ; 
and  it  is  to  be  regretted  that  Mr.  Hewlett  should  not  have  availed 
himself  of  the  researches  of  critical  historians  and  record  scholars 
on  the  subject  It  was  under  the  Anglo-Saxon  influences  introduced 
at  the  marriage  of  Malcolm  and  Margaret,  which  preceded  by  a 
short  time  the  proper  introduction  of  feudalism,  that  the  old  Mormaers 
or  Great  Stewards  became  transformed  into  earls.  Alexander  L's 
foundation  charter  of  the  Monastery  of  Scone,  a  document  quite 
Anglo-Saxon  in  character,  and  dated  either  1114  or  1115,  contains 
the  earliest  known  mention  of  the  dignity  of  an  earl  in  Scotland. 
It  bears  to  be  granted  with  the  assent  of  two  bishops  and  seven 
earls,  these  earls  being  Beth,  Gospatrick  son  of  Dolfin,  Mallua, 
Madoch,  Rothri,  Gartnach,  and  Dufagan.^  Who  Beth  was  is  per- 
haps uncertain,  but  the  other  names  can  be  identified  with  the 
Earls  of  Dunbar,  Strathern,  Athole,  Mar,  Buchan,  and  Angus. 
" Ed  comes "  and  "  Gonstantinus  comes"  occur  in  charters  of  David 
I.,^  of  whom  the  former  can  be  identified  as  Earl  of  Fife.  The  pro- 
cess of  feudalizing  the  earldoms  began  under  David  I.,  and  was  carried 
on  by  his  successors  Malcolm  the  Maiden  and  William.  In  the  course 
of  the  twelfth  century  the  seven  earls  were  gradually  passing  from 
the  position  of  "  comites  "  of  the  sovereign  to  that  of  feudal  lords, 
holding  the  lands  with  which  their  connection  had  been  judicial 
as  an  earldom  of  the  Grown :  the  creation  of  six  additional  earls, 
namely,  Menteith,  Garioch,  Lennox,  Boss,  Carrick,  and  Caithness, 
formed  part  of  the  feudalizing  scheme ;  and  though  the  earls  con- 
tinued down  to  1214  to  be  spoken  of  as  seven  in  number^,  the 
earldoms  enumerated  were  not  always  the  same. 

The  most  ancient  earldoms  are  described  by  Mr.  Hewlett  as  in 
an  especial  seuRe  territorial.  Exactly  the  reverse  is  the  case.  Till 
feudalized,  the  earldoms  of  Scotland  were  distinctly  non-territorial 
and  the  earls  oftener  designated  (as  in  the  charters  alluded  to)  by 
their  names  tlian  their  titles.  The  ancient  earldoms,  when  con- 
verted into  feudal  holdings,  were  territorial  exactly  as  far  as  the 
newer  were,  and  no  further.  All  the  Scottish  earldoms  had  become 
feudalized  before  the  end  of  the  thirteenth  century.  The  territorial 
earldoms  which  Mr.  Hewlett  considers  to  diflTer  entirely  from  the 
other  earldoms  of  Scotland  were  in  reality  in  precisely  the  same 
position  with  them.  In  the  case  of  some  of  them  it  has  been  seen 
how  even  at  an  early  period  the  lands  became  so  subdivided 
that  little  remained  of  them  but  the  chief  messuage. 

We  do  not  propose  to  go  at  length  into  the  short  account  of 
each  of  the  older  earldoms  which  fdlows,  which,  we  think,  woidd 
have  been  written  rather  differently  had  Mr.  Hewlett  perused 
with  care  the  result  of  Mr.  W.  F.  Skene's  researches  on  the  same 

^  Chartulary  of  Scone,  p.  3. 

*  Chartulary  of  St.  Andrews,  pp.  116,  117. 
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subject  as  given  in  his  ''Celtic  Scotland."  But  we  cannot  for- 
bear noticing  one  allusion  (on  p.  18)  to  a  matter  quite  recent,  to 
which,  even  firom  Mr.  Hewlett's  own  point  of  view,  we  must  take 
exception.  He  says,  "  The  House  of  Lords  held  in  1875  that  the 
ancient  earldom  of  Mar  had  ceased  to  exist  long  before  the 
accession  of  Queen  Maiy  in  1542,  and  decided  that  the  dignity  of 
Earl  of  Mar  held  by  the  Erskine  &mily  was  created  by  the 
Queen  about  the  time  of  her  marriage  with  Lord  Damley,  on  the 
29th  of  July  1665." 

Now  it  is  true  that  Lords  Chelmsford  and  Redesdale,  in  giving 
their  opinions,  expressed  severally  their  belief  that  the  old  earldom 
of  Mar  had  come  to  an  end,  but  on  different  and  utterly  discordant 
grounds,  the  theory  of  the  one  noble  Lord  making  the  period  of 
extinction  1434,  and  of  the  other  1377.  But  neither  of  these 
views  were  imported  into  the  resolution  of  the  House,  which 
simply  bore,  **  That  the  Earl  of  Eellie  has  made  out  his  claim  to 
the  honour  and  dignity  of  Earl  of  Mar  in  the  peerage  of  Scotland 
created  in  1666."  It  is  not  therefore  correct  to  say  that  there  was 
any  " holding"  of  the  House  of  Lords  as  to  the  extinction  of  the 
ancient  earldom  of  Mar.  This  was  admitted  by  Lord  ChanceUor 
Cairns  in  a  debate  in  that  House  on  a  motion  of  the  Duke  of 
Buccleuch  on  9th  July  1877,  when,  speaking  of  this  very  matter, 
he  said,  "  We  ought  to  be  very  careful  not  to  go  beyond  what  the 
decision  actually  was;"  and  the  Select  Committee  in  whose 
appointment  this  debate  resulted  distinctly  reported  that  while 
the  creation  of  1666  must  be  upheld,  the  heir-general  may  still 
have  a  ri^ht  to  the  ancient  earldom. 

In  taking  leave  of  Mr.  Hewlett,  we  feel  bound  to  add  that  if  we 
have  said  more  about  the  weak  than  the  strong  points  of  his  book, 
this  is  not  because  we  are  insensible  to  the  careful  accuracy  of 
much  of  it.  It  was  indeed  our  appreciation  of  its  positive  merits 
that  suggested  to  us  the  desirableness  of  such  a  comment  as 
might  obviate  the  (in  our  opinion)  misleading  tendency  of  some 
of  the  author's  views. 


THE  CASE  OF  STA7EET  F.  STAVERT. 

The  case  of  Stavert  v.  Stavert  recently  decided  by  the  First  Division 
of  the  Court  of  Session  forms  perhaps  the  latest  chapter  in  the 
history  of  the  Scottish  law  of  divorce.  It  is  noteworthy  that 
Scotland  is  a  country  to  which  people  have  resorted  both  for  the 
making  and  the  unmaking  of  marriages.  In  former  days  youthful 
lovers,  under  all  the  fascinations  of  a  romantic  attachment,  and 
impelled  by  the  fear  of  angry  parents  or  possibly  by  the  mere 
charm  of  the  trip,  used  to  cross  the  Border  to  plight  their  troth 
before  the  grimy  priest  of  Gretna  Green.    All  that  has  been  put  a 
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stop  to  now.  Bat  if  we  hare,  not  the  manying  in  liaste,  we  still 
know  something  of  the  repenting  at  leisnie.  Scotland  offers,  or 
rather  offered,  attractions  (until  recent  decisions  dispelled  them) 
to  parties  who  find  that  the  once  so  pleasant  marriage  ties  have 
been  converted  into  fetters  from  which  it  is  rery  desirable  to  get 
free.  Scotland,  a  land  in  which  marriages  are  so  easily  and  in  so 
many  different  ways  contracted,  has  also  been  £&voarably  known 
to  guilty  spouses  as  one  in  which  these  troublesome  and  nominally 
lifelong  engagements  can  with  comparatively  little  difficulty  be 
set  aside.  But  its  merits  in  this  respect  have,  it  would  appear,  been 
greatly  exaggerated.  Foreigners  may  be  excused  for  their  somewhat 
hazy  notions  of  Scottish  law,  and  failure  to  take  a  sufficiently  com- 
prehensive view  of  all  the  points  raised.  Even  a  Lord  Ordinary, 
as  is  seen  by  this  case  of  l^aveH,  has  gone  wrong  and  lost  himself 
amidst  the  mysteries  of  the  doctrine  of  domicile. 

The  narrative  in  Staverfs  case  is  not  without  interest.  Seldom 
does  a  legal  report  favour  us  with  the  rehearsals,  so  to  speak,  which 
take  place  before  a  litigation  becomes  public.  In  this  case  it  was 
necessary  to  do  so  owing  to  the  peculiar  nature  of  the  question  to 
be  tried,  viz.  the  question  of  Mr.  Stavert's  intention.  The 
defender, Thomas  Stavert,  seems  to  have  been  as  thorough  an  English- 
man as  one  could  well  meet  with.  Bom  in  Manchester,  he  had 
lived  almost  entirely  there  during  a  life  of  some  forty  years'  duration. 
He  belonged  to  a  Manchester  firm.  His  wife  was  also  English ; 
he  had  married  her  in  Manphester,  and  for  ten  years  prior  to  the 
summer  of  1880  they  had  resided  as  man  and  wife  in  that  city. 
Unfortunately  for  the  domestic  happiness  of  this  couple,  there 
appeared  on  the  scene  in  that  year  a  certain  Miss  Amy  Fisher,  to 
whom  Mr.  Stavert  transferred  his  affections,  and  with  whom  he 
straightway  departed  for  the  Continent  In  the  spring  of  1881  we 
find  him  residing  in  the  company  of  this  lady  in  a  furnished  house 
near  Blairgowrie.  The  question  of  fact  which  the  Court  were 
called  upon  to  decide  was,  with  what  intentions  he  had  come  to 
this  place  ?  According  to  the  defender's  own  evidence,  when  he 
came  to  be  examined  upon  the  point,  he  never  intended  to 
remain  in  Scotland  beyond  six  months,  the  period  for  which  lie 
had  taken  his  furnished  house.  Now  it  happened  that  while 
there  he  came  across  a  very  legal  article  in  the  Standard  news- 
paper. He  had  come  to  Scotland  for  the  purpose  of  facilitating 
the  movements  of  his  injured  wife,  and  assisting  her  in  obtaining 
a  dissolution  of  the  marriage.  But  now  he  learned  for  the  first 
time  that  in  doing  so  he  was  committing  a  fraud  on  the  Scottish 
Courts.  This  conduct  of  his  seems  to  have  greatly  distressed 
his  mind.  He  rushed  to  Edinburgh  and  consulted  a  law  ageut 
there.  "  I  said,"  he  states  in  his  evidence,  "  he  knew  the  purpose 
that  I  had  come  for,  that  according  to  the  article  in  the  S^ndard 
I  saw  that  I  was  committing  a  fraud  on  the  Scottish  Courts,  and 
that  I  wished  to  right  myself  on  that  matter."    This  delicacy  of 
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conscience  upon  tlie  part  of  a  man  who  had  not  scrupled  to  violate 
his  marriage  vows,  this  fear  of  deceiving  a  mere  abstraction,  such 
as  Scottish  law,  is  positively  startling.  But  the  explanation  is 
afTorded  by  the  report.  It  was  doubtless  this  sentence  in  the 
Standard  article  which  had  impressed  him  most  deeply:  "By 
acquiring  a  domicile  a  man  thereby  acquires  the  right  of  regulat- 
ing his  affairs  by  the  laws  of  the  country  to  which  he  has  so 
attached  himself.  But  if  he  has  left  his  own  country  and  acquired 
a  domicile  elsewhere  with  the  view  of  defeating  the  laws  of  his 
own  country  and  evading  their  operation,  he  thereby  puts 
himself  out  of  Court"  All  that  he  had  done,  assuming  the  Stan- 
dard to  be  right,  would  have  been  done  in  vain.  The  fraud  would 
have  been  a  fraud  to  no  purpose.  The  whole  subject  seems  to  have 
presented  itself  in  a  less  pleasing  light.  His  lawyer,  Mr.  Haddon, 
had  thought  it  necessary  to  remind  him  of  the  disagreeable  conse- 
quences of  a  Scottish  divorce  when  you  happen  to  be  the  guilty 
party.  Scotland  might  give  him  an  early  divorce — earlier  than 
could  be  obtained  in  England — but  he  must  be  prepared  to  sacri- 
fice the  half  of  his  means.  Another  legal  gentleman  had  suggested 
that  a  Scottish  divorce  might  not  be  valid  in  England,  so  that  in  the 
end  the  one  country  might  strip  him  of  half  his  means,  and  the 
other  convict  him  as  a  bigamist — a  pleasing  prospect  certainly. 
His  Scottish  adviser  had  indeed  given  assurance  that  a  divorce 
obtained  here  would  be  good  over  the  whole  world,  but  after  he 
was  furnished  with  the  opinion  of  two  learned  advocates,  his  con- 
fidence in  his  own  knowledge  of  the  law  seems  to  have  been  some- 
what shakea  Poor  Mr.  Haddon !  he  had  not  only  to  advise  the 
husband,  but  also  to  carry  on  a  correspondence  with  the  wife,  who 
bad  come  to  Scotland,  and  guide  her  until  he  saw  her  safely  into 
other  legal  hands.  The  advice  which  he  seems  to  have  finally 
given  Mr.  Stavert  was  to  this  effect,  that  while  a  decree  of  divorce 
might  easily  be  obtained,  no  one  having  any  real  interest  to  raise 
the  question  of  jurisdiction  but  himself,  still,  as  the  future  effect 
of  the  decree  when  obtained  with  regard  to  a  subsequent  marriage 
was  so  doubtful,  he  might  consider  it  dangerous  to  run  the  risk. 
Mr.  Stavert  did  consider  it  dangerous,  and  in  the  witness-box  he 
gave  what  was  doubtless  the  true  explanation  of  his  visit  to  Scot- 
land, and  one  which,  if  accepted,  must  at  once  dispose  of  the  ques- 
tion of  jurisdiction  in  his  favour,  and  thus  put  an  end  to  the  Scottish 
proceedings.  But  of  course  his  statement  then  made  was  not  in 
itself  sufficient  to  settle  the  matter.  By  that  time,  whatever  had 
been  his  original  position,  he  had  taken  up  one  hostile  to  his  wife's 
proceedings.  The  action,  in  fact,  was  a  defended  one.  His  state- 
ment had  accordingly  to  be  tested  by  his  conduct  previous  to  the 
raising  of  these  legal  proceedings.  It  was  by  doing  so  that  the 
Lord  President  arrived  at  the  conclusion  that  the  action  could  not 
be  maintained.  "  It  appears  to  me,"  his  Lordship  says,  "  that  all 
the  facts  and  circumstances  go  to  support  the  truth  of  what  is  said 
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in  his  deposition.  I  am  satisfied  from  the  evidence  in  the  case, 
independently  of  this  statement,  that  he  never  intended  to  remain  in 
Scotland,  but  that,  on  the  contrary,  he  was  under  the  impression, 
erroneously  taken  up  no  doubt,  but  still  held  in  hanu  fide, 
that  if  he  came  and  lived  in  Scotland  while  the  divorce  was  pro- 
ceeding, and  went  away  thereafter  and  never  returned,  that  a  good 
jurisdiction  was  thereby  founded."  The  opinion  of  the  Lord  Presi- 
dent was  that  also  of  the  other  judges  in  the  Inner  House,  and 
they  arrived  at  it  without  any  difficulty.  Indeed  the  defender  s 
letters  seem  to  render  it  clear  that  their  writer  only  contemplated 
such  a  residence  as  would  afford  him  the  release  he  sought,  and 
that  no  resolution  to  make  even  this  residence  had  ever  been  taken. 
The  matter  was  merely  in  contemplation,  and  when  the  Scottish 
divorce  came  to  be  viewed  as  a  doubtful  blessing,  any  special 
desire  to  reside  in  Scotland  ceased.  The  Lord  Ordinary,  however, 
was  prepared  to  sustain  the  jurisdiction  of  the  Court,  and  in  doing 
80  he  repudiates  the  idea  of  its  being  possible  to  make  a  domicile  in 
Scotland  by  agreement  for  purposes  of  divorce.  It  is  not  from  any 
such  view  that  he  decided  the  point  against  the  defender.  But  his 
view  of  domicile  seems  to  be  this,  that  it  may  be  acquired  by 
residence,  although  the  party  has  very  vague  intentions  about 
remaining.  The  connection  with  the  country  may  be  feeble,  as  he 
admits  was  Mr.  Stavert's  with  Scotland.  If  a  man  is  off  with  the 
old  country,  according  to  Loi*d  Lee's  view,  it  is  not  necessary  that 
he  should  be  actually  on  with  the  new  in  order  to  give  him  a 
domicile  in  it.  Although  Mr.  Stavert  had  but  a  slender  tie  with 
Scotland  in  the  shape  of  his  lease  for  six  months,  he  had  none  now 
with  Manchester;  for  he  had  sold  his  house  there, and  the  Scottish 
abode  was  his  only  home.  This  opinion  of  Lord  Lee  derives  some 
support  from  the  case  of  Carswell,  decided  last  year.  But  it  will 
be  observed  that  there  the  party  whose  movements  had  given  rise 
to  the  legal  question  stated  not  only  that  it  was  his  intention  to 
reside  in  Scotland  as  his  home,  but  that  he  had  abandoned  his 
former  country.  Mr.  Garswell,  like  Mr.  Stavert,  seems  to  have  been 
attracted  to  Scotland  by  the  charms  of  its  Consistorial  Courts,  but, 
unlike  Mr.  Stavert,  he  had  a  clear  idea  of  what  to  do  when  he  got 
there. 

The  case  of  Stavert  is  perhaps  chiefly  important  because  of  the 
remarks  made  upon  certain  points  by  the  judges  in  disposing  of  it. 
Thus  the  Loitl  President  touches  upon  the  question  "  whether  the 
domicile  necessary  to  found  jurisdiction  in  consistorial  cases  is  the 
same  as  that  which  would  regulate  the  intestate  succession  of  the 
husband,"  and  declines  to  give  an  opinion,  as  it  is  a  matter  still 
unsettled  in  the  Court  of  last  resort.  Although  there  is  no  formal 
expression  of  his  views,  one  would  infer  from  what  he  does  say 
that  he  would  answer  the  question  in  the  negative.  Lord  Shand, 
on  the  other  hand,  is  unfavourable  to  this  distinguishing  of  domi- 
ciles, and  argues  that ''  where  there  is  a  domicile  such  as  will  legu- 
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late  succession,  we  know  what  we  are  appealing  to,  and  though 
there  may  be  great  difficulty  as  to  the  facts,  there  is  none  as  to  the 
principles  to  be  applied.  In  the  case  of  what  has  been  called  a 
'  inatriraonial '  domicile,  however,  I  should  have  great  difficulty  in 
knowing  what  standard  to  look  to."  According  to  Lord  Deas,  who 
takes  the  same  view  as  Lord  Shand,  this  point  has  really  been 
settled  by  the  House  of  Lords  in  the  case  of  Pitt  v.  Pitt.  Another 
question  raised  was  whether,  if  the  lociis  delicti  is  Scotland,  and 
there  has  been  personal  citation  here,  this  combination  creates  a 
jurisdiction  ?  There  are  old  authorities  which  teach  that  it  does,  and 
which  are  described  by  the  Lord  President  as  "a  little  embarrassing;" 
for,  as  he  says,  "  the  later  decisions,  while  not  expressly  repudiating 
the  doctrine,  do  very  clearly  by  implication  determine  that  that  is 
not  a  good  ground  of  jurisdiction."  As  Lord  Shand  justly  says, "  In 
sustaining  the  jurisdiction  of  the  Courts  of  this  country,  it  is  clearly 
desirable  that  we  should  proceed  only  on  principles  which  would 
command  the  assent  of  the  Courts  of  other  countries,  else  results 
might  arise  most  disastrous  to  the  parties." 
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Considering  the  many  points  of  likeness  between  the  Courts  of 
Scotland  and  those  of  France,  accounted  for  by  the  old  ties  between 
the  kingdoms,  which  drew  them  especially  close  at  the  period  of  the 
institution  of  the  Court  of  Session,  the  following  extmcts  from 
some  articles  which  are  appearing  in  the  Law  Times  on  Civil  Pro- 
cedure in  France  should  be  especially  interesting  to  Scottish 
lawyers : — 

So  many  European  and  other  states  ^  have  virtually  adopted  the 
French  Code  de  Procedure  Civile,  that  a  knowledge  of  its  contenU 
is  of  the  greatest  practical  and  educational  value.  Yet  the  code  is 
not  as  well  known  as  might  be  expected.  This  may  be  partly 
accounted  for  by  the  fact  that,  contrary  to  general  supposition,  the 
French  codes  are  not  easy  reading.  They  are  brief  in  form,  and, 
superficially  considered,  exceedingly  clear  and  intelligible.  But 
the  Englishman  who  has  read  through  the  Code  Civil  and  the 
Code  de  Procedure,  will  have  but  a  very  shadowy  notion  of  what 
the  law  actually  is  in  France  when  applied  to  a  i-eal  case.  The 
codes  have  a  hopelessly  unpractical  appearance  to  the  English 
lawyer,  who  deals  in  facts  and  lets  theory  take  care  of  itself. 
They  seem  to  lay  down  principles  so  very  general  in  their  character, 

1  Italy,  many  Swiss  cantons,  Holland,  Belgium,  Roumania,  Mexico,  Egypt, 
etc.  Even  in  other  Continental  states  besides  those  mentioned,  a  knowledge 
of  the  Code  de  Procedure  will  be  of  infinitely  greater  service  than  a  correspond- 
ing knowledge  of  Englidi  procedure. 
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that  it  is  difficult  to  see  where  their  application  is  to  end,  or  what 
cases  they  are  destined  to  meet  Then  the  reader  is  struck  by  a 
sense  of  the  want  of  proportion  between  the  different  portions  of 
the  codes.  For  instance,  twenty-two  articles  (93-115)  of  the  Code 
de  Procedure  are  devoted  to  ddib^A  et  instructions  par  icrtt,  which 
are  ordered  where  the  Court  thinks  jt  expedient  either  to  further 
consider  the  case  on  the  report  of  one  of  its  judges  to  whom  the 
papers  are  given ;  or  to  have  the  whole  case,  including  the  aigu- 
ments,  put  into  writing,  so  that  it  may  examine  it  more  carefully 
and  safely.  Many  cases  are  thus  treated  which  here  would  be 
referred.  But  thirty-seven  articles  are  devoted  to  faux  incidenis 
civUs,  which  arise  where  a  document  used  in  a  trial  is  asserted 
to  be  a  forgery  by  one  of  the  parties.  One  would  expect  that  of 
the  fifty-nine  articles  devoted  to  these  two  subjects,  at  least  forty- 
nine  would  fall  to  the  share  of  the  delihiris,  etc.  Then  the  arrange- 
ment of  the  Code  de  Procedure  is  certainly  peculiar.  It  b^[ms 
with  a  description  of  the  jurisdiction  of  and  procedure  before  the 
Juge  de  Paix,  a  great  part  pf  which  cannot  be  rightly  understood 
till  the  reader  reaches  livre  ii.  of  the  code,  which  deals  with  inferior 
tribunals,  which  are  really  only  inferior  as  compared  with  the 
Courts  of  Appeal  and  of  Cassation,  being  superior  to  the  Court  of 
the  Juge  de  Paix,  from  the  decisions  of  which  they  hear  appeals. 
Then,  not  very  far  on  in  the  second  book,  we  come  to  judgments, 
which  are  followed  by  about  300  articles  on  various,  mostly  inter- 
locutory, matters  which  ought  logically  to  come  before  judgments. 
In  fact  it  is  puzzling  to  find  one's  way  at  all  minutely  through  the 
codes.  Let  us  remark,  too,  in  passing,  that  we  have  scarcely  ever 
come  across  a  French  law-book  which  was  provided  with  an  index. 
Thus  the  Code  de  Procedure,  like  the  Code  Civil,  etc.,  requires,  no 
little  explanation  and  amplification  before  it  can  be  practically  used. 
We  purpose  giving  in  these  columns  a  general  view  of  the  consecu- 
tive steps  in  an  ordinary  action  at  law  before  one  of  the  Tribunaux 
d'Arrondissement  or  de  premiere  instance,  as  they  are  sometimes 
incorrectly  termed  (for  they  have  both  final  and  appellate  jurisdic- 
tions). We  shall  then  indicate  the  nature  of  the  proceedings  in 
the  Cours  d'Appel  and  de  Cassation,  and  shall  terminate  our 
remarks  by  a  reference  to  the  constitution  of  and  proceedings  in 
the  Tribunaux  de  Commerce.  We  shall  leave  out  of  consideration 
the  Juges  de  Paix. 

The  judicial  organization  of  France  is  very  striking  to  an  English 
mind.  There  localization  is  carried  out  to  its  fullest  extent,  the 
preponderance  of  the  capital  being  barely  more  than  one  would 
expect  from  its  population.  It  is  true  that  the  Supreme  Court  of 
France,  the  Cour  de  Cassation,  sits  there ;  but,  for  reasons  which  we 
shall  hereafter  explain,  that  fact  is  not  of  very  great  real  importance. 
France  is  divided  into  eighty-seven  departments,  which  contain 
altogether  362  arrondissements,  a  subdivision  made  for  financial, 
judicial,  and  administrative  purposes.    Every  arrondissenient  has 


CIVIL  PROCEDURE  IN  FRANCE.  597 

a  Tribunal  d'Arrondissement  or  de  premiere  instance,  except  the 
arrondissements  of  the  department  of  the  Seine,  with  which  Paris 
is  nearly  coextensive.  This  department,  which  contains  three 
arrondissements,  has  bat  one  tribunal,  called  Tribunal  de  la  Seine, 
which  sits  at  Paris.  A  few  arrondissements,  however,  have  more 
than  one  tribunal,  the  total  number  of  which  is  366.  Distributed 
among  these  366  are  twenty-six  Cours  d'Appel,  and  above  there  is 
the  one  Cour  de  Cassation  for  the  whole  of  France.  Except  in  the 
Tribunal  de  la  Seine,  the  number  of  judges  in  a  tribunal  de  pre- 
miere instance  is  from  three  to  twelve,  and  three  to  six  supple- 
mentary judges.  Tribunals  having  less  than  seven  judges  have  but 
one  chamber;  those  having  from  seven  to  ten  have  but  two 
chambers;  those  having  twelve  have  three  chambers.  When  a 
tribunal  has  more  than  one  chamber  one  must  be  specially  devoted 
to  the  police  correctionnelle,  a  court  answering  roughly  to  our 
Quarter  Sessions.  The  Tribunal  de  la  Seine  has  sixty-two  judges, 
eleven  vice-presidents,  and  one  president,  and  ten  supplementary 
judges.  It  is  divided  into  eleven  cliambers,  of  which  seven  are  for 
civil  business,  and  four  for  police  con^ectionndle.  The  quorum  for 
each  chamber  of  Tribunal  d'Arrondissement  or  of  the  Seine  is  three, 
the  maximum  number  of  judges  being  six.  The  Cour  d'Appel  of 
Paris  has  seventy-two  judges,  or  canseillers,  as  the  judges  of  a  court 
of  appeal  are  called.  The  other  Cours  d'Appel  have  from  twenty 
to  thirty  conseillers,  and  are  divided  into  three  or  four  chambers,  of 
which  two  are  civil  The  Paris  Cour  d'Appel  has  four  civil  and 
two  criminal  chambers.  The  quorum  for  a  civil  chamber  is  seven 
judges,  for  the  criminal  chambers  five.  The  Cour  de  Cassation  has 
fifty  judges  or  conseillers.  It  is  divided  into  two  civil  and  one 
criminal  chambers.  The  quorum  for  each  chamber  is  sixteea  The 
total  number  of  French  judges  of  all  ranks  (including  about  2900 
Juges  de  Paix,  and  the  judges  of  the  Tribunaux  de  Commerce)  is 
about  18,650;  while  the  number  of  banisters  is  but  circa  11,500.  We 
may  remind  our  readers  that  in  France  judges  are  not  chosen  from 
among  the  barristers ;  the  magistrature,  or  bench,  is  a  distinct  pro- 
fession. 

In  order  to  give  a  better  idea  of  the  jurisdiction  of  the  Tribunaux 
d* Arrondissements  it  will  be  necessary  to  specify  briefly  what  are 
the  causes  which  are  dealt  with  by  the  Juges  de  Paix  on  the  one 
hand  and  the  Tribunaux  de  Commerce  on  the  other.  As  a  general 
rule  it  may  be  stated  that  in  all  cases  where  the  amount  sought  to 
be  recovered  does  not  exceed  100  francs,  the  Juge  de  Paix  has  final 
jurisdiction;  and  where  the  amount  is  over  100,  but  does  not 
exceed  200,  he  has  jurisdiction,  subject  to  appeal  to  a  higher  court. 
But  this  rule  admits  of  several  exceptions.  The  Juge  de  Paix  has 
jurisdiction,  subject  to  appeal,  where  the  amount  of  the  claim  is 
between  100  and  1500  in  csises  between  innkeepers,  boatmen, 
passengers,  carriers,  and  travellers;  in  cases  where  the  amount  of, 
but  not  the  right  to,  compensation  for  disturbance  by  landlord  is 
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in  dispate.  He  has  jurisdictioQ,  subject  to  appeal,  where  the 
amoant  in  dispute  is  over  100  francs,  and  up  to  any  amount  in 
cases  between  master  and  servant,  or  relating  to  libel  and  slander 
(except  through  the  public  press  as  to  the  former),  assaults  not 
cognizable  by  the  criminal  law,  tenant's  repairs,  damage  to  fields 
and  crops  by  man  or  beast,  the  working  of  factories  (where  no  right 
to  easement  is  involved),  ejection,  payment  of  rent,  rescission  of 
leases  where  the  rent  of  the  property  aOected  does  not  exceed  400 
francs,  etc. 

The  Tribunaux  de  Commerce  exercise  jurisdiction  in  all  cases 
arising  out  of  an  ode  de  commerce  between  all  parties,  traders  or 
not ;  all  matter  coming  within  the  scope  of  the  law  of  bankruptcy, 
negotiable  instruments,  auctions,  carriers,  factors,  maritime  law,  the 
law  of  insurance,  etc  The  professional  reader  will  at  once  see 
what  an  enormous  amount  of  work  is  handed  over  to  the  Tribunaux 
de  Commerce,  tribunals  exceeding  perhaps  the  ordinary  Tribunaux 
frArrondissement  in  importance,  though  lacking  their  dignity  in 
rank.  Their  decisions  <ire  not  subject  to  appeal  where  the  amount  in 
dispute  does  not  exceed  1500  francs.  Those  cases  which  do  not  &1I 
within  the  jurisdiction  of  the  Tribunaux  de  Paix  or  the  Tribunaux 
de  Commerce  are  assigned  to  the  Tribunaux  d'Arrondissementw 
The  judgments  of  the  latter  are  not  subject  to  appeal  when  the 
amount  claimed  does  not  exceed  1500  francs.  To  them  lie  appeals 
from  the  Tribunaux  de  Paix. 

The  Cours  d'Appel  take  appeals  from  the  Tribunaux  d'Arron- 
dissement  and  de  Commerce.  When  the  judicial  system  of  France 
was  first  reorganized  after  the  Bevolution,  a  very  curious  system 
of  appeal  prevailed.  By  a  process  which  is  too  complicated  to  be 
here  described,  the  appellant  and  the  respondent  (in  French  appelant 
and  intim4)  were  allowed  to  appeal  from  the  decision  of  one 
Tribunal  d'Arrondissement  to  any  other  Tribunal  d'Arrondissement 
in  the  country.  They  could  appeal  from  the  Tribunal  of  Perpignan 
to  that  of  Boulogne.  It  would  seem  that  the  reformers  were 
afraid  of  the  effect  of  establishing  courts  of  appeal  which  would 
each  control  some  fourteen  Tribunaux  d'Arrondissement  They 
remembered  what  power  the  old  parUm^ents  had  usurped.  But  the 
vices  of  a  system  which  led  to  petty  warfare  between  diCTerent 
tribunals  of  co-ordinate  jurisdiction  soon  led  to  the  institution  of 
regular  courts  of  appeaL 

The  Cour  de  Cassation  is  the  supreme  court  of  France ;  but  it  is 
not  what  it  is  very  commonly  asserted  to  be,  namely,  the  Supreme 
Court  of  Appeal,  as  we  understand  the  term.  We  shall  describe 
4ts  functions  later  on  when  dealing  with  appeals. 

Having  given  a  cursory  account  of  the  chief  civil  courts  of 
France,  we  pass  on  to  a  general  view  of  an  action  in  a  Tribunal 
d'Arrondissement  It  is  laid  down  in  the  French  Code  de 
Procedure  (art  48)  as  a  general  principle  that  no  principal  claim 
which  commences  a  suit  between  parties  having  power  to  compro- 

'se  as  to  the  same  will  be  entertained  by  a  tribunal  of  first 
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instance,  unless  the  defendant  has  previously  summoned  to  a 
conciliation  before  the  Juge  de  Paix,  or  unless  the  parties  have 
voluntarily  appeared  before  him  for  that  purpose.  But  this 
principle  is  subject  to  a  vast  number  of  exceptions  which  we  shall 
specify  presently.  At  first,  conciliation,  as  the  French  briefly  but 
somewhat  incorrectly  call  it,  was  obligatory  in  all  cases  even  where 
it  must  be  manifestly  fruitless,  where  great  expedition  was  neces- 
sary. But  the  practical  sense  of  the  French  soon  got  the  better  of 
their  love  for  an  idea,  and  the  principle  was  cut  down  in  its  appli* 
cation,  as  we  shall  presently  see.  Conciliation  is  dispensed  with 
in  the  following  cases  (the  reader  must  bear  in  mind  that  in 
deciding  what  cases  should  be  exempted  from  conciliation  the 
Legislature  considered  what  were  the  probabilities  of  a  compromise 
being  arrived  at,  and  whether  the  particular  parties  were  entitled 
to  compromise) :  In  all  actions  affecting  the  State,  public  bodies, 
corporations,  infants,  lunatics,  and  curators  of  vacant  successions, 
actions  requiring  expedition;  against  guarantors,  or  third  parties 
seeking  to  take  part  in  an  action  (intervention) ;  in  all  commercial 
matters ;  in  actions  to  recover  rent  or  wages,  or  solicitors'  fees,  or 
against  two  or  more  parties,  even  if  they  have  the  same  interests ; 
in  all  actions  for  a  separation  of  property  between  husband  and 
wife ;  and  in  many  other  cases  of  minor  importance.  The  excep* 
tions  are  founded  either  on  the  impossibility  or  the  improbability 
of  a  compromise,  or  on  the  urgency  of  the  suit  It  is  on  this  last 
account  that  all  commercial  actions  are  exempted. 

The  citation  must  give  at  least  three  days'  clear  notice,  and  must 
contain  a  summary  of  the  claim.  The  parties  must  appear  in 
person,  if  possible ;  if  not,  by  proxy.  Though  the  intention  of  the 
Legislature  seems  to  be  that  the  parties  shall  as  a  rule  appear 
themselves,  the  Juge  de  Paix  has  no  power  to  compel  such  atten- 
dance. At  the  conciliation  meeting  the  plaintiff  can  amend  and 
explain  his  claim,  and  the  defendant  can  counter-claim.  If  a  com- 
promise is  effected,  the  report  of  the  Juge  de  Paix  must  state  the 
terms  thereof,  and  such  statement  will  bind  the  parties  like  a 
private  obligation.     The  party  not  appearing  is  fined  10  francs. 

The  cost  of  the  citation  for  conciliation  is  1  franc  50  cents* 
When  the  conciliation  is  unsuccessful  the  plaintiff  can  proceed  at 
once  to  serve  his  writ,  or  ajoumement,  as  it  is  called. 


The  Elements  of  Jurisprudence.  By  T.  E.  Holland,  D.C.L,  Chi- 
chele  Professor  of  International  Law.  Second  edition. 
Oxford,  at  the  Clarendon  Press.     1882. 

Concerning  the  last  book  of  Professor  Holland's  we  felt  bound  to 
hint  a  sense  of  wonder  that  it  should  ever  have  been  issued  {supra, 
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p.  156).  Concerning  the  present  book  the  wonder  rather  is  that  it 
should  have  been  reserved  for  the  last  quarter  of  the  nineteenth 
century.  Two  years  ago  the  English  language  came  into  possession 
for  the  first  time  of  a  readable  exposition  of  the  science  of  Juris- 
prudence. The  want  of  such  a  work  must  have  been  widely  felt, 
for  now  we  are  called  on  to  notice  a  second  edition.  The  want  was 
not  supplied  by  the  speculations  of  Bentham,  which,  along  with  the 
germs  of  much  of  modem  legislation,  contained  elements  fitted  to 
perplex  or  repel  the  student  Austin's  three  volumes,  and  the 
lectures  of  which  they  are  an  insufiScient  record,  mark  the  genesis 
of  a  rabbinical  school  of  English  lawyers,  and  form  the  text  upon 
which  much  recent  exercitation  has  been  accumulated.  Bat  there 
is  no  harder  reading  in  the  language  than  these  three  volumes,  and 
nothing  but  the  personal  influence  of  the  author  on  his  younger 
contemporaries  can  account  for  the  position  he  has  taken  in  the 
English  world  of  thought  Professor  Holland  laments  to  find  that 
Austin  is  unknown  in  Germany.  The  Germans  have  found  him 
too  hard  a  nut  to  crack. 

The  present  volume,  on  the  contrary,  is  pleasant,  easy,  even 
alluring  reading.  It  contains  nothing  that  is  new  except  here  and 
there  a  moderate  innovation  in  nomenclature.  But  the  method  is 
admirable.  The  self-constraint  which  pulls  the  author  back  when 
tempted  (as  every  well-furnished  scholar  constantly  is  tempted)  to 
stray  beyond  his  immediate  topic  into  ethics  or  politics,  never  fails 
at  the  right  moment.  The  author  very  justly  disclaims  having 
obtained  any  material  assistance  from  the  German  works  which 
profess  to  treat  the  same  subject ;  but  every  page  shows  how  deeply 
he  has  drunk  at  the  stream  of  the  Eoman  Law,  as  it  is  still  carried 
on  by  the  Continental  civilians.  A  main  cause  of  the  uselessness 
of  Continental  speculation  to  scholars  who  use  the  English  language 
is  duly  pointed  out  by  the  author.  The  single  terms  "droit," 
•*Eecht,"  are  used  in  Prance  and  Germany  to  express  the  two 
distinct  ideas  which  we  know  as  "  law  "  and  "  right ; "  and  although 
the  ambiguity  is  fully  recognised  abroad,  and  mitigated  by  the  use 
of  the  terms  objective  and  subjective,  yet  the  result  has  been  to 
impress  an  air  of  vagueness  or  disquisition  about  the  law  of  nature 
(NaturrecfU)  which  makes  them  of  little  use  to  the  English  student 
A  curious  proof  of  the  incommensurability  of  English  and  German 
legal  nomenclature  has  been  recently  furnished  by  Ihevings 
popular  pamphlet  "  Der  Kampf  um's  Eecht"  In  the  preface  to  a 
recent  edition  the  author  enumerates  with  pardonable  vanity  the 
dozen  or  so  of  languages  into  which  his  lecture  had  been  translated 
English  was  not  one  of  them,  and  yet  a  laige  part  of  the  lecture  was 
taken  up  with  an  encomium  on  our  national  habit  of  strenuously 
objecting  to  be  "done/'  and  his  methods  were  distinctly  English. 
The  reason  was  plain  enough  as  one  read  on.  The  pamphlet^  which 
to  the  German  mind  was  nothing  less  than  a  revelation  of  a  new 
method,  would,  if  done  into  idiomatic  English,  have  been  a  bundle 
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of  truisms,  which  had  in  the  original  been  obscut^d  by  a  defective 
vocabulary.  We  observe,  however,  that  Professor  Holland  so  far 
succumbs  to  the  dying  fashion  as  to  admit  the  existence  of  a  "  law 
of  nature,"  which  he  explains  as  that  portion  of  morality  whibh 
supplies  the  more  important  and  universal  rules  for  the  governance 
of  the  outward  acts  of  mankind.  Like  an  illustrious  sceptic, ''  we 
don't  believe  there's  no  sich  thing."  It  is  on  the  point  of  disappeaY*- 
ing  below  the  horizon,  just  as  the  Satumia  regna,  and  the  state  of 
nature  which  dazzled  the  first  and  eighteenth  centuries  have  done. 
Professor  Holland,  rightly  as  it  seems  to  us,  ventures  so  far  to 
differ  from  Austin  in  his  classification  of  the  field  of  law,  as  to 
subordinate  the  division  into  the  law  of  persons,  and  the  law  of 
things  to  that  of  public  law  and  private  law.  He  also  hits  a 
blot  in  the  analysis  of  contracts  which  is  known  as  Savigny's.  It 
is  not  the  case  that  the  law  demands  a  real  unity  of  will  in  the 
contracting  parties.  It  only  regards  unity  in  the  manifestation  of 
the  wills.  The  whole  book  is  well  worth  reading,  but  the  first 
hundred  pages  may  be  specially  commended  to  the  student  of  law. 


Rarnbling  Beeolleetions  of  Old  Glasgow.     By  NestOr.     Glasgow  : 

John  Tweed. 

Though  not  strictly  connected  with  law,  there  are  many  interesting 
reminiscences  in  this  volume  relating  to  the  profession.  It  is,  we 
beUeve,  an  open  secret  that  the  author  is  Dr.  Hugh  Barclay,  the 
respected  Sheriff-Substitute  of  Perth,  and  who  has  been  for  long  an 
esteemed  contributor  to  the  pages  of  this  Journal.  The  "  EecoUec- 
tions  "  extend  back  to  the  end  of  last  century,  and  not  a  few  curious 
facts  are  brought  to  light  which  but  for  this  publication  would 
probably  have  dropped  into  oblivion.  As  might  be  expected 
many  of  these  relate  to  legal  matters,  an'd  it  may  not  be  uninterest- 
ing to  our  readers  if  we  draw  attention  to  a  few  of  them  as  a 
specimen  of  what  the  book  is  like. 

The  judges  on  Circuit,  we  are  told,  took  up  their  abode  in  the 
Star  and  Black  Bull  Inns  alternately,  and  walked  in  procession 
therefrom,  always  on  foot,  with  a  guard  of  infantry,  to  the  Court- 
House.  Our  readers  may  perhaps  recollect  a  very  amusing  sketch 
of  Lord  Pitmilly  in  such  a  procession  on  a  wet  day,  drawn  by  John 
Gibson  Lockhart,  and  reproduced  in  Lord  Cockburn's  Journal.^ 
"  In  returning  at  nights,"  Nestor  says,  "  the  cavalcade,  attended  by 
torch-bearers,  attracted  great  crowds.  On  one  occasion  at  the 
Saltmarket,  at  the  time  of  what  was  called  the  Eadical  Eebellion, 
seditious  cries  were  raised  by  the  populace,  when  Lord  Hermand, 
one  of  the  judges,  snatched  a  torch  from  the  hands  of  one  of  the 
attendants  and  gave  a  defiant  response.  This  was  the  last  of  the 
flambeau  pageants."  The  whole  proceedings  must  indeed  have  been 
*  Journal  of  Henry  Cockbum,  vol.  i  p.  172. 
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very  curious.  The  Court-House  was  behind  the  old  jail  at  the 
foot  of  the  High  Street,  and  entered  from  the  Trongate  by  a  stair 
abutting  on  the  prison.  The  accommodation  for  the  public  ivas  bat 
scanty.  "  Whenever  a  person  was  seen  to  come  fix)m  the  Court 
he  was  surrounded  by  the  motley  crowd,  with  the  question,  Who 
is  their  Lordships  now  sitting  on?**  In  those  days,  of  course,  few 
circuits  passed  without  a  sentence  of  death  being  pronounced,  and 
before  1826  the  verdicts  of  the  jury  were  always  in  writing.  The 
envelope  containing  the  verdict  was  sealed  with  black  wax  if  the 
prisoner  had  been  found  guilty,  with  red  wax  if  otherwise;  so  the  cul- 
prit and  audience  thus  learned  the  result  before  the  seal  was  broken. 
In  the  early  part  of  the  century  the  magistrates  attended  executions 
wearing  white  gloves  and  carrying  white  peeled  rods  or  wands. 
The  jury  always  stood  during  the  judge  s  charge,  and  it  was  not  until 
Lord  Cockbum's  day  that  this  uncomfortable  custom  was  abolished. 
Some  good  stories  are  given  of  juries:  on  one  occasion  a  juror  left 
the  sheet  of  paper  which  had  been  supplied  to  him  for  the  purpose 
of  taking  notes  behind  him,  and  on  examination  it  was  found 
written  in  large  text  from  top  to  bottom,  with  one  uniform  line, 
"  John  stnick  James  furst**  There  is  another  stor}'  of  Lord  Her- 
mand  which  we  may  quote :  there  had  been  a  riot  in  the  Trongate 
between  some  soldiers  and  citizens ;  a  young  officer,  in  endeavour- 
ing to  lead  his  men  back  to  barracks,  drew  his  sword,  which  was 
immediately  wrested  from  him  by  a  painter,  who  was  brought  up  at 
the  bar  to  be  tried  for  the  offence.  In  charging  the  jury,  Lord 
Hermand  was  very  angry.  "  Gentlemen,"  he  bawled,  "  the  sword 
was  given  to  this  officer  by  his  Majesty,  and  none  dared  to  take 
it  from  him  but  him  who  gave  it  Had  it  been  I  that  had  that 
sword,  and  the  painter  had  sought  to  deprive  me  of  that  weapon, 
I  would — I  would — I  do  not  know  what  the  consequences  might 
have  been."  His  Lordship  at  this  stage  almost  lost  the  power  of 
speech,  and  his  colleague  (Lord  Justice-Clerk  Boyle)  brought  him 
a  tumbler  of  water  from  the  closet  behind.  The  man  was  acquitted 
and  the  audience  applauded,  on  which  the  judge  ordered  the  Court 
to  be  cleared,  which  was  done  by  a  party  of  soldiery  with  fixed 
bayonets !  In  transportation  cases  their  Lordships  used  to  indulge 
at  great  length  on  the  rigid  nature  of  the  law  in  the  penal  colonies. 
In  one  of  these  long  addresses  a  young  girl  got  tired  and  interrupted 
his  Lordship  with  the  exclamation,  "  Never  mind,  my  Lord,  111  get 
a  black  man  there."  His  Lordship,  nowise  disconcerted,  meiely 
interjected,  "Then,  deeply  sympathizing,  as  I  certainly  do,  with 
the  black  man,  I  was  going  on  to  say,  before  you  interrupted  me, 
that  if  you  are  ever  again  found  swerving  from  the  paths  of  honesty, 
you  will  find  a  severer  law  in  that  region  than  you  have  found  in 
this." 

We  have  not  space  to  do  more  than  briefly  to  notice  the  amusing 
description  of  the  Sheriflf  and  other  Courts,  and  of  the  way  in 
which    business  was  conducted  therein.      One  figure,  however. 
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deserves  to  be  alluded  to  before  we  conclude.  This  was  a  bailie 
"who  often  astonished  the  audience  in  the  Police  Court  by  his  use 
or  abuse  of  the  English  language.  All  persons  whose  cases 
required  more  attention  he  ordered  to  be  "  reprimanded  "  (remanded) 
until  next  day  or  some  further  day.  It  was  the  same  worthy 
magistrate  who  occasionally  addressed  abandoned  offenders  by 
solemnly  telling  them  that  henceforth  they  must  be  careful  of  their 
conduct  "  as  the  eye  of  the  Almighty  and  the  Glasgow  police  would 
be  pn  them/*  Eeraembering  tlie  formality  he  had  mtnessed  at  a 
Circuit  Court  recently  held,  the  same  functionary,  in  sentencing 
a  man  to  sixty  days'  imprisonment,  put  on  his  cocked  hat,  and 
solemnly  uncovering  his  head,  implored  a  blessing  on  the  culprit's 
soul. 

When  we  add  that  the  author  remembers  having  seen  persons 
standing  in  the  pillory,  and  that  when  he  was  more  than  a  boy 
four  persons  were  hung  at  the  same  time  on  one  gallows,  we  have 
said  enough  to  show  that  his  recollections  cannot  fail  to  prove  of 
interest  to  those  who  care  about  what  are  rapidly  becoming  the 
antiquities  of  Scots  Law. 


Lectures  on  Conveyancing.  By  the  late  Alexander  Montgomerie 
Bell,  W.S.,  Professor  of  Conveyancing  in  the  University  of 
Edinburgh.  Third  edition,  with  Notes  on  recent  Statutes  and 
Decisions,    Two  vols.    Edinburgh :  Bell  &  Bradfute.     1882. 

The  appearance  of  another  edition  of  Bell's  Lectures  within  seven 
years  is  of  itself  ^a  sufficient  proof  that  they  supply  a  felt  want  in 
the  literature  of  the  profession.  We  noticed  the  second  edition  on 
its  publication  in  1876  (Journal  of  Jurisprudence,  vol.  xxi.  p.  44), 
and  we  can  now  only  repeat  the  praise  which  we  then  accorded 
to  it.  The  text  of  the  work  remains  unchanged,  but  the  decisions 
and  statutes  are  brought  down,  in  the  notes,  to  the  present  year. 
Containing  as  it  does  information  on  every  department  of  convey- 
ancing, it  cannot  fail  to  be  of  the  highest  use  to  those  who  may 
have  occasion  to  consult  it 


Mr.  Joseph  Anthony  Dixon. — ^We  are  seldom  called  upon  to 
record  in  these  columns  the  death  of  a  gentleman  of  such  universal 
culture  as  the  one  whose  name  stands  at  the  head  of  this  notice. 
As  a  practising  lawyer  in  Glasgow,  be  was  known  far  beyond  the 
community  in  which  he  lived  and  worked,  but  it  was  only  his  per- 
sonal friends  who  were  acquainted  with  the  extraordinary  depth  and 
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extent  of  his  general  scholarship.  From  the  columns  of  the  Glasg(nv 
Hercdd,  to  which  newspaper  he  contributed  many  brilliant  papers, 
we  are  indebted  for  some  incidents  of  his  life.  He  was  bom  in  Dum- 
barton on  3rd  September  1832,  his  father  being  Mr.  Anthony  Dixon, 
glass  manufacturer.  He  had  a  brilliant  university  career,  winning 
the  Latin  Blackstone  Gold  Medal  and  the  first  place  in  the  class 
of  logic.  Mr.  Dixon  was  universally  acknowledged  as  one  of  the 
acutest  and  ablest  pleaders  at  the  local  bar,  and  perhaps  the  most 
widely  and  scientifically  learned  in  the  principles  of  Scottish 
and  Soman  law  among  the  Glasgow  practitioners.  He  acted 
for  a  short  time  as  Professor  of  Commercial  Law — on  which 
he  spoke  with  especial  authority — ^in  the  Andersonian,  and 
his  lectures  were  eagerly  attended  and  greatly  esteemed. 
Latterly  his  wide  range  of  scientific  knowledge,  especially 
of  chemistry,  made  him  the  universal  referee  in  questions  of 
chemical  patents;  and  he  was  not  merely  the  solicitor,  but  the 
fellow-student,  and  occasionally  the  joint-discoverer  with  some  of 
his  most  eminent  clients  of  processes  of  great  interest  in  our 
chemical  manufacturing  industries.  He  worked  habitually  with 
Professors  Dewar,  Armstrong,  and  Thorpe  in  this  country,  and  one 
of  these  gentlemen  has  stated  his  belief  that  Mr.  Dixon  was  as 
thoroughly  conversant  with  organic  chemistry  as  any  man  in 
Scotland.  His  scientific  interests  took  the  widest  range,  for  he 
was  an  excellent  botanist  and  a  well-informed  student  of  natural 
history  and  comparative  anatomy.  He  was  an  admirable  amateur 
artist,  and  few  professional  men  had  a  better  knowledge  of  our 
English  and  Scottish  literature.  In  the  course  of  the  present  year 
he  was  elected  a  Fellow  of  the  Eoyal  Society  of  Edinburgh.  He 
not  only  read  German  and  French  fluently,  but  possessed  a  scientific 
knowledge  of  the  structure  of  both  of  these  languages.  He  gave 
Lord  M*Laren  very  great  assistance  in  preparing  the  seventh,  which 
is  the  standard  edition  of  "Bell's  Commentaries  on  the  Law  of 
Scotland,"  assistance  which  Lord  M'Laren  gracefully  acknowledged 
in  his  preface 

On  19th  October  Sheriff  Guthrie,  who  knew  him  well,  on  taking 
his  seat  on  the  Bench,  made  the  following  reference  to  his  lamented 
death : ''  I  am,"  he  said,  ''  one  of  those  who  think  that  a  Court  of 
Justice  should  not  be  made  a  theatre  in  which  men  speak  of  cur- 
rent events  or  utter  rhetorical  eulo^es.  But  some  events  touch 
so  deeply  those  who  have  their  busmess  here — the  connection  of 
some  men  with  the  work  of  the  Court  is  so  intimate  and  so  honour- 
able— that  there  must  be  exceptions — ^rare,  indeed,  and  not  Ughtly 
admitted— even  to  that  most  wholesome  rule.  Since  I  last  sat 
here  we  have  sustained  an  irreparable  loss  by  the  death  of  one 
whose  pre-eminent  ability  had  won  for  him  a  place  and  name  that 
were  almost  unique.  I  am  using  no  unmeaning  or  flattering  words. 
I  only  repeat  what  many  here  know  from  long  experience — that 
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among  the  lawyers  of  Scotland,  of  whatever  rank  or  order, 
there  was  no  stronger  or  more  incisive  intellect,  no  mind  more 
amply  furnished  with  all  the  resources  of  legal  learning,  none  who 
laboured  in  the  study  or  the  forum  with  a  more  consuming  and 
exhaustive  zeal  in  the  cause  of  his  clients  than  Joseph  Anthony 
Dixon.  And  we  cannot  forget  that  while  he  was  equipped  by 
nature  and  study  with  such  requisites  for  a  successful  career,  he 
had  other  accomplishments  rarely  possessed  even  by  the  most 
highly-trained  jurist.  He  was  known  even  beyond  the  territory 
of  Scottish  jurisprudence  as  one  who  had  as  complete  a  mastery  of 
the  secrets  of  chemical  science  as  those  adepts  who  had  given  their 
lives  to  its  study.  He  was  thus  able  to  advise  many  of  his  clients 
at  once  as  a  lawyer  singularly  learned  in  mercantile  and  patent 
law  and  as  a  scientific  expert.  And  outside  the  departments  to 
which  he  had  chiefly  devoted  his  attention,  there  was  hardly  any 
sphere  of  art  or  literature,  of  research  or  speculation,  of  which  he 
had  not  more  than  the  ordinary  knowledge  of  a  cultivated  man. 
With  these  gifts  and  acquirements,  with  that  indefatigable  industry 
without  which  great  success  in  professional  life  is  rarely  attained 
even  by  transcendent  talent,  Mr.  Dixon  naturally  acquired  a  high 
place  in  the  legal  profession  of  Glasgow ;  and  I  am  pleased  to  think 
that  almost  to  the  last  he  continued  to  give  his  clients  the  benefit 
of  his  personal  services  in  their  more  important  cases  in  this  Court 
He  was  sincere,  free  and  fearless  in  thought  and  speech ;  too  high- 
minded  to  seek  for  business  by  courting  men  of  wealth  and  influ- 
ence ;  perhaps  at  times  even  too  thorough  and  exhaustive  in  his 
manner  of  work ;  even  too  ardent  in  his  identification  of  himself 
with  his  client  However  it  was  in  this  respect,  his  industry, 
perseverance,  and  remarkable  ability  seemed  at  last  to  have  secured 
recognition  and  reward,  when,  in  the  maturity  of  his  powers,  he  is 
removed  from  his  place.  For  us  lawyers  he  will  not  have  lived  in 
vain  if  his  life  has  helped  to  keep  alive  in  this  western  capital  of 
Scotland  the  tradition  of  thorough  and  honest  work,  of  wide  and 
genuine  learning,  of  free  thought  and  independent  conduct,  without 
which  a  lawyer  may  sometimes  have  great  commercial  success,  but 
can  never  really  deserve  a  place  in  the  highest  rank  of  his  profession." 
We  can  add  from  intimate  personal  knowledge  of  the  man  that 
Mr.  Dixon  took  a  keen  interest  in  all  the  vital  speculations  and 
questions  of  the  aga  He  had  formed  for  himself  clear  and  decided 
judgments  on  most  of  them,  and  expressed  himself  freely  and  fear- 
lessly on  all.  No  man  possessed  qualities  better  fitted  to  consider 
them,  or  a  greater  wealth  of  material  to  guide  him  in  doing  so. 
We  can  only  add  that  he  was  as  gentle  and  tender-hearted  as  he 
was  brave,  and  many  a  one  who  could  not  help  himself  will  long 
remember  his  generous  and  ungrudging  assistance.  He  died  at 
the  age  of  fifty,  too  early  for  his  fame,  leaving  a  widow,  but  no 
family. 
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Sir  If.  Hawkins  on  Police  Duties, — Mr,  C.  E.  Howard  Vincent, 
the  Director  of  Criminal  Investigations,  has  just  published  an 
abridged  edition,  for  the  use  of  the  lower  ranks,  of  his  "  Police  Code 
and  Manual  of  the  Criminal  Law."  For  this  Mr.  Justice  Hawkins 
has  written  a  preface,  which  we  think  worthy  of  being  quoted  in 
extenso : — 

In  the  few  words  I  purpose  addressing  to  you  it  is  not  my  intention 
to  define  every  duty  of  a  police  constable,  but  rather  to  point  out  some 
matters  that  all  who  desire  to  become  .good  officers  ought  constantly  to 
bear  in  mind,  for  by  strict  attention  to  them  every  man  may  assuredly 
raise  himself  to  a  higher  position  in  the  Force,  and  by  neglect  of  them 
he  is  equally  sure  always  to  occupy  a  low  one. 

First  of  all  let  me  impress  upon  you  the  necessity  of  absolute  obedience 
to  all  who  are  placed  in  authority  over  you,  and  rigid  observance  of  every 
regulation  made  for  your  general  conduct.  Such  obedience  and  observ- 
ance I  regard  as  essential  to  the  existence  of  a  Police  Force.  Obey 
every  order  given  to  you  by  your  superior  officer  without  for  a  moment 
questioning  the  propriety  of  it.  You  are  not  responsible  for  the  order, 
but  for  obedience.  In  yielding  obedience  let  the  humblest  member  of 
the  Force  feel  that  by  good  conduct  and  cheerful  submission  he  may 
himself  rise  to  be  placed  in  authority  to  give  those  orders  he  is  now 
called  on  to  obey.  As  to  the  regulations,  a  single  moment's  reflection 
will  teach  you  that  when  so  many  men  of  different  classes  and  habits  are 
enlisted  in  one  service  some  rules  applicable  to  all  are  necessary  for  the 
purpose  of  ensuring  uniformity  in  discipline,  action,  conduct,  and  appear- 
ance, therefore  it  is  that  there  are  regulations  exacting  sobriety,  punctuality, 
cleanliness,  and  many  other  matters  to  which  I  need  not  refer. 

The  slightest  disobedience  in  one  begets  a  bad  example  to  others,  and 
if  this  bad  example  is  followed  by  a  few  it  is  calculated  to  disoiganize 
and  bring  discredit  upon  the  whole  body. 

Let  me  now  say  something  to  each  of  you  as  to  the  mode  in  which 
your  obligations  to  the  public  ought  to  be  performed.  Depend  upon  it, 
to  become  a  good  and  efficient  officer  you  must,  when  on  duty,  allow 
nothing  but  your  duty  to  occupy  your  thoughta  You  must  studiously 
avoid  all  gossiping.  You  must  not  lounge  about  as  though  your  sole 
object  was  to  amuse  yourself  and  kill  the  hours  during  which  the  public 
has  a  right  to  your  best  services,  and  during  which  constant  vigilance 
and  attention  to  what  is  passing  around  you  is  expected  from  you.  It  ia 
this  gossiping,  lounging  habit  which  sometimes  gives  rise  to  the  observa- 
tion that  a  policeman  is  never  to  be  found  when  he  is  most  wanted. 
Moreover,  a  man  who  gives  way  to  such  a  habit  never  observes  with  so 
much  accuracy  that  which  occui-s  before  his  eyes  as  he  who  makes  it  hia 
endeavour  to  fix  his  attention  upon  all  that  is  passing  about  him.  This 
is  a  habit  not  difficult  to  acquire  if  you  are  in  earnest,  and  when  once 
acquired  you  will  find  the  cultivation  of  it  a  source  of  pleasure,  and  the 
hours  of  duty  will  be  much  less  irksome.  I  may  add,  too,  that  the  man 
who  takes  no  pains  to  acquire  this  habit,  for  want  of  attention,  generally 
makes  a  very  bad  and  inaccurate  witness. 
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I  wish  yon  to  feel  the  importance  of  a  steady,  constant  endeavour  by 
your  vigilance  to  prevent  crime  as  much  as  possible,  and  not  by  your 
negligence  tempt  persons  to  commit  it ;  as  you  do  if  you  fail  in  attention 
to  your  duty.  To  my  mind  the  constable  who  keeps  his  beat  free  from 
crime  deserves  much  more  credit  than  he  does  who  only  counts  up  the 
number  of  convictions  he  has  obtained  for  offences  committed  within  it. 
It  is  true  the  latter  makes  more  show  than  the  former,  but  the  former 
is  the  better  officer.  The  great  object  of  the  law  is  to  prevent  crime ; 
and  when  many  crimes  are  committed  in  any  particular  district  one  is 
apt  to  suspect  that  there  has  been  something  defective  in  the  amount  of 
vigilance  exercised  over  it 

Whatever  duty  you  may  be  called  on  to  perform,  keep  a  curb  on  your 
temper.  An  angry  man  is  as  unfit  for  duty  as  a  drunken  one,  and  is 
incapable  of  calmly  exercising  that  discretion  which  a  constable  is  so 
often  called  on  to  exercise.  Be  civil  and  listen  respectfully  to  everybody 
who  addresses  you,  and  if  occasionally  you  are  remonstrated  with  for  the 
conrse  you  are  taking,  do  not  hastily  jump  to  the  conclusion,  as  some  con- 
stables do,  that  the  person  who  so  remonstrates  wishes  to  obstruct  you 
in  the  execution  of  your  duty. 

Beware  of  being  over-zealous  or  meddlesome.  These  are  dangerous 
faults.  Let  your  anxiety  be  to  do  your  duty,  but  no  more.  A  meddle* 
some  constable,  who  interferes  unnecessarily  upon  every  trifling  occasion, 
stirs  up  ill-feeling  against  the  Force,  and  does  more  harm  than  good. 
An  over-zealous  man,  who  is  always  thinking  of  himself,  and  desiring  to 
call  attention  to  his  own  activity,  is  very  likely  to  fall  into  a  habit  of 
exaggeration,  which  is  a  fatal  fault,  as  I  shall  presently  show  you. 

Much  power  is  vested  in  a  police  constable,  and  many  opportunities  are 
given  him  to  be  hard  and  oppressive,  especially  to  those  in  his  custody. 
Pray  avoid  hardness  and  oppression,  be  firm  but  not  brutal,  make  only 
discreet  use  of  your  powers.  If  one  person  wishes  to  give  another  into 
your  custody  for  felony  you  are  not  absolutely  bound  to  arrest.  You 
ought  to  exercise  your  discretion,  having  regard  to  the  nature  of  the 
crime,  the  surrounding  circumstances,  and  the  condition  and  character  of 
the  accuser  and  the  accused. 

Be  very  careful  to  distinguish  between  cases  of  illness  and  drunkenness. 
Many  very  serious  errors  have  been  committed  for  want  of  care  in  this 
respect 

Much  discussion  has  on  various  occasions  arisen  touching  the  conduct 
of  the  police  in  listening  to  and  repeating  statements  of  accused  persons. 
I  will  try,  therefore,  to  point  out  what  I  think  is  the  proper  course  for  a 
eonstable  to  take  with  regard  to  such  statements. 

When  a  crime  has  been  committed,  and  you  are  engaged  in  endeavour- 
ing to  discover  the  author  of  it,  there  is  no  objection  to  your  making 
inquiries  of,  or  putting  questions  to,  any  peraon  from  whom  you  think 
you  can  obtain  useful  information.  It  is  your  duty  to  discover  the 
criminal  if  you  can,  and  to  do  this  you  must  make  such  inquiries,  and 
if  in  the  course  of  them  you  should  chance  to  interrogate  and  to  receive 
answers  from  a  man  who  turns  out  to  be  the  criminal  himself,  and  who 
inculpates  himself  by  these  answers,  they  are  nevertheless  admissible  in 
evidence,  and  may  be  used  against  him. 

When,  however,  a  constable  has  a  warrant  to  arrest,  or  is  about  to 
arrest  a  person  on  his  own  authority,  or  has  a  person  in  custody  for  a 
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crime,  it  is  wrong  to  question  such  person  touching  the  crime  of  which 
he  is  accused.  Neither  judge,  magistrate,  nor  juryman  can  interrogate 
an  accused  person,  and  require  him  to  answer  questions  tending  to  crimi- 
nate himself.  Much  less,  then,  ought  a  constable  to  do  so,  whose  duty 
as  regards  that  person  is  simply  to  arrest  and  detain  him  in  safe  custody. 
On  arresting  a  man  the  constable  ought  simply  to  read  his  warrant,  or 
tell  the  accused  the  nature  of  the  charge  upon  which  he  is  arrested,  leav- 
ing it  to  the  person  so  arrested  to  say  anything  or  nothing  as  he  pleasea. 
For  a  constable  to  press  any  accused  person  to  say  anything  with  refer- 
ence to  the  crime  of  which  he  is  accused  is  very  wrong.  It  is  well  also 
that  it  should  be  generally  known  that  if  a  statement  made  by  an  accused 
person  is  made  under  or  in  consequence  of  any  promise  or  threat,  even 
though  it  amounts  to  an  absolute  confession,  it  cannot  be  used  against 
the  person  making  it  There  is,  however,  no  objection  to  a  constable 
listening  to  any  mere  voluntary  statement  which  a  prisoner  desires  to 
make,  and  repeating  such  statement  in  evidence ;  nor  is  there  any  objec- 
tion to  his  repeating  in  evidence  any  conversation  he  may  have  heard 
between  the  prisoner  and  any  other  person.  But  he  ought  not,  by  any- 
thing he  says  or  does,  to  invite  or  encourage  an  accused  person  to  make 
any  statement,  without  first  cautioning  him  that  he  is  not  bound  to  say 
anything  tending  to  criminate  himself,  and  that  anything  he  says  may  be 
used  against  him.  Perhaps  the  best  maxim  for  a  constable  to  bear  in 
mind  with  respect  to  an  accused  person  is,  "  Keep  your  eyes  and  your 
ears  open,  and  your  mouth  shut"  By  silent  watchfulness  you  will  hear 
all  you  ought  to  hear.  Never  act  unfairly  to  a  prisoner  by  coaxing  him 
by  word  or  conduct  to  divulge  anything.  If  you  do,  you  will  assuredly 
be  severely  handled  at  the  trial,  and  it  is  not  unlikely  your  evidence 
will  be  disbelieved. 

In  detailing  any  conversation  with  an  accused  person,  be  sure  to  state 
the  whole  conversation  from  the  commencement  to  the  end  in  the  very 
words  used ;  and  in  narrating  facts,  state  every  fact  whether  you  think  it 
material  or  not,  for  you  are  not  the  judge  of  its  materiality.  Tell,  in 
short,  everything ;  as  well  that  which  is  in  favour  of  an  accused  as  Uiat 
which  is  against  him,  for  your  desire  and  anxiety  must  be  to  be  fair,  and 
assist  the  innocent,  and  not  convict  any  man  by  imfair  means,  such  aa  by 
suppressing  something  which  may  tell  in  his  favour,  even  though  you 
feel  certain  of  his  guilt  Unfairness  is  sure  to  bring  discredit  upon  those 
who  are  guilty  of  it  If  an  accused  in  a  conversation  with  you  states 
any  circumstances  which  you  have  the  means  of  inquiring  into,  you  ought, 
whether  those  circumstances  are  in  his  favour  or  against  him,  to  maka 
such  inquiry,  and  the  witnesses  who  can  prove  or  disprove  the  truth  of 
the  statement  ought  to  be  taken  before  the  magistrate  when  the  accused 
is  examined ;  and  if  an  accused  person  desires  to  call  witnesses  the  police 
should  assist  him  to  the  best  of  their  power. 

I  cannot  too  strongly  recommend  every  constable,  however  good  he 
may  fancy  his  memory  to  be,  to  write  down  word  for  word  every  syllable 
of  every  conversation  in  which  an  accused  has  taken  a  part,  and  of  every 
statement  made  to  him  by  an  accused  person,  and  to  have  that  written 
memorandum  with  him  at  the  trial. 

The  last  but  most  important  duty  I  would  enjoin  upon  you  is,  on 
every  occasion,  "  Speak  the  truth,  the  whole  truth,  and  notliing  but  the 
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tnith."  Let  no  considerations,  no  anxiety  to  appear  of  importance  in  a 
case,  no  desire  to  procure  a  conviction  or  an  acquittal,  no  temptation  of 
any  sort  induce  you  ever  to  swerve  one  hair's-breadth  from  the  truth — 
the  bare,  plain,  simple  truth.  Never  exaggerate,  or  in  repeating  a  con- 
versation or  statement  add  a  tone  or  colour  to  it.  Exaggeration  is  oflien 
even  more  dangerous  than  direct  falsehood,  for  it  is  an  addition  of  a  false 
colour  to  truth;  it  is  something  more  than  the  truth,  and  it  is  most 
dangerous,  because  it  is  difficult  to  detect  and  separate  that  virhich  is 
exaggeration  from  that  which  is  strictly  true ;  and  a  man  who  exaggerates 
is  very  apt  to  be  led  on  to  say  that  which  he  knows  to  be  false.  On  the 
other  hand,  suppress  no  part  of  a  conversation  or  statement,  nor  any 
tone  or  action  which  accompanies  it,  for  everything  you  suppress  is  short 
of  the  whole  truth.  Remember  always  what  reliance  is  of  necessity 
placed  in  Courts  of  Justice  upon  the  testimony  of  policemen,  and  bear 
constantly  in  mind  that  in  many  cases  the  fate  of  an  accused  man,  which 
means  his  life  or  his  liberty,  depends  upon  that  testimony,  and  seriously 
reflect  how  fearful  a  thing  it  is  for  a  man  to  be  convicted  and  put  to 
death,  or  condemned  to  penal  servitude  or  imprisonment^  upon  false 
testimony.  Bemember,  also,  when  you  are  giving  evidence,  that  you  are 
not  the  person  appointed  to  determine  the  guilt  or  the  innocence  of  a 
person  on  his  trial,  nor  have  you  any  right  to  express  an  opinion  upon 
the  subject  Your  duty  is  a  very  simple  and  easy  one,  namely,  to  tell 
the  Court  all  you  know.  The  responsibility  of  the  verdict,  whether  it  be 
guilty  or  not  guilty,  rests  entirely  with  the  jury  or  the  magistrate  (if  the 
case  is  tried  in  a  police  court),  and  they  have  a  right  to  expect  from  you 
everything  within  your  knowledge  to  enable  them  to  form  a  just  conclu- 
sion. It  is  right  I  should  tell  you  that  wilfully  to  tell  a  falsehood,  or 
pervert  the  truth  in  a  Court  of  Justice  is  perjury ;  and  you  all  know 
peijury  is  a  crime  punishable  with  seven  years'  penal  servitude,  and  your 
own  common-sense  will  tell  you  that  when  perjury  is  committed  by  an 
officer  of  justice  he  deserves,  and  ought  to  receive,  a  very  severe  sentence. 
Kesolve,  then,  on  every  occasion  to  tell  the  plain,  unbiassed,  unvarnished 
truth  in  all  things,  even  though  it  may  for  a  moment  expose  you  to 
censure  or  mortification,  or  defeat  the  object  or  expectations  of  those  by 
whom  you  are  called  as  a  witness.  Depend  upon  it,  such  censure  or 
mortification  will  be  as  nothing  compared  with  the  character  you  will 
earn  for  yourself  as  a  truthful,  reliable  man,  whose  word  can  always  be 
implicitly  depended  upon,  and  the  very  mortification  you  endure  should 
be  a  useful  warning  to  you  to  avoid  in  the  future  the  error  you  have 
candidly  confessed. 

I  could  write  a  great  deal  more  on  the  subjects  I  have  touched,  but 
then  my  address  to  you  would  be  too  long  for  this  little  work,  which  is 
intended  for  your  guide,  and  wherein  you  will  find  your  duties  upon 
various  occasions  more  fully  defined.  I  have  only  endeavoured  in  a  few 
friendly  sentences  to  point  out  to  you  a  line  of  conduct,  the  steady 
adoption  of  which  will  enable  every  man  in  the  police  service  to  feel  that 
he  is  on  the  highroad  to  all  that  he  can  desire,  having  regard  to  the 
important  and  very  responsible  calling  he  has  selected  for  himself. 

Jme  6,  1882.  H.  Hawkots. 
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^he  Scottuh  IDfttD  M&q^zxnt  anb  Sheriff  (B^mrt  ^eporter^ 

SHERIFF   COUET   OF   PERTH. 
Sheriffs  Maodonald  and  Babclat. 

A.  V.  B. 

**  Perthf  25^  March  1882.— Having  heard  parties'  nrocnrators,  and  made 
avizandum  with  the  process,  proof,  and  debate.  Finds  the  promise  of  marriage 
not  proved ;  therefore  assoilzies  the  defender  from  the  conclosionB  of  the 
action :  Finds  the  pursuer  liable  to  the  defender  in  the  expenses  of  process  : 
Allows  an  account  thereof  to  be  given  in,  and  remits  the  same,  when  lodged, 
to  the  Auditor  of  Court  to  tax  and  report,  and  decerns.        Hugh  Barclay. 

**  Note. — ^The  Sheriff-Substitute  heard  a  very  able  and  exhaustive  discussion 
on  both  sides ;  but  it  was  wholly  on  the  facts  of  the  case,  and  none  on  the  law, 
on  which  he  chiefly  desired  to  have  heard  the  solicitors.  There  is  no  question 
but  that  the  facts  established  that  the  defender  for  a  long  time  courted  the 
pursuer  with  seeming  intentions  of  marriage.  The  parties  are  of  equal  age 
and  station,  and  were  undoubtedly,  what  is  well  understood,  in  the  stage  of 
courtship,  which  an  author  has  said  is  the  happiest  phase  of  human  life,  when 
ardent  hope  reigns  supreme  in  the  bosoms  of  both  parties, '  telling  many  a 
flattering  tale,'  but  often  in  many  cases  unfortunatelv  never  realized. 

**  The  parties  here  were  publicly  recognised  and  known  as  '  lad  a/nd  kuiJ 
Had  this  been  an  action  of  affiliation  or  seduction,  unless  some  very  strong 
rebutting  evidence  had  been  adduced,  the  pursuer  must  have  prevailed  in  such 
suit  The  defender's  attentions  were  so  long  continued  and  so  ardent  as 
entitled — and  indeed  bound — the  pursuer's  father  to  have  demanded  the 
defender's  intentions  towards  his  oaushter,  and  either  to  have  obtained  a 
solemn  promise  of  marriage  from  the  defender,  or  caused  him  to  cease  his  visits 
and  attentions.  It  is  vei^  different,  however,  when  the  action  is  one  of  breach 
of  promise  of  marriage  with  £600  damages  craved  as  solatium.  The  olden 
and  well-recognised  maxim  is  that  matrimony  must  be  entirely  free.  Marria^ 
is  undoubtedly  by  aU  legalists  recognised  as  a  divine  institution.  Lord  Stair, 
our  earliest  and  most  philosophic  writer  (1681),  lays  it  down  that '  marriage  is 
the  odIj  society  immediately  constituted  of  Gk)d,'  and  that '  marriace  itself  and 
the  obbgations  thence  arising  are  jure  di/oino,  and  all  its  rights  and  provisions 
evidenUy  demonstrate  that  it  is  not  a  human  but  a  divine  contract'  (title  4, 
sec  1).  All  later  institutional  writers  follow  in  the  same  line  as  his  Lordship. 
In  modem  times,  however,  marriace  seems  to  have  descended  into  a  mere 
civil  contract  The  relation  is  untortunately  now  viewed  more  as  a  secular 
contract  of  partnership,  or  one  as  between  master  and  servant,  and  it  is  feared 
in  some  cases  on  one  side  not  far  from  slavery.  As  the  nuptial  tie  must  be  of 
the  utmost  freedom  on  both  sides,  the  law  entitles  either  the  man  or  tiie 
woman  to  resile  from  the  most  solemn  promise  made,  even  in  writing,  before 
the  bond  is  effectually  consecrated  for  a  lifetime,  either  for  happiness  or  sorrow. 
Lord  Eldon  observes,  *  Th^re  is  nothing  that  tiie  law  does  so  solemnly  require 
as  that  the  coneent  to  mai^  shall  be  full,  deliberate,  and  free— neither  the 
effect  of  force  nor  fraud'  (3  W.  sec.  190).  Marriage,  therefore,  cannot  be  com- 
pelled, and  it  is  well  that  it  is  so.  Much  of  the  existing  miseiy  and  crime  in 
the  world  can  be  traced  to  ill-assorted  and  ill-timed  marriages.  Hence  the 
fearful  and  deplorable  multitude  of  cases  of  divorce  and  separation  in  the 
Supreme  Court  of  parties  in  the  higher  and  middle  ranks  of  life,  and  the  still 
more  hideous  and  melancholy  daily  trials  for  wife-beating  and  wife-starving  in 
Police  Courts  in  the  lower  strata  of  society.  In  the  Jewish  law  (and  that  may 
be  said  to  be  divine),  and  also  in  the  Boman  law,  there  was  a  preliminary  con- 
tract to  the  marriage  itself  being  consecrated  or  consummated.  There  were 
mpoueaie  for  a  certain  period  before  the  actual  nuptidU  of  the  spouses.    No 
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doabt  if  a  $olemn  DxomiBe  is  yiolated,  the  party  offendine  most  make  tepantion 
to  the  party  offenaed  of  all  proper  and  actaal  damage  he  or  she  has  sustained. 
A  promise  of  marriage  in  Scotland  followed  by  a  child  bom  without  any 
sacerdotal  ceremony  or  civil  contract  constitutes  actual  mairiage,  and  the  child 
is  held  lawfully  bom,  and  the  marriage  and  legitimacy,  when  necessary,  may 
be  declared  by  decree  of  the  Supreme  Court.  The  promise  in  that  case,  how- 
ever, can  only  be  proved  by  the  writing  or  oath  of  the  party.  No  amount  of 
parole  evidence  would  be  admitted  to  establish  the  promise.  In  most  cases 
of  breach  of  promise  there  is  abundant  written  correspondence— often  of  the 
most  cuEQiing  style.  In  the  present  case  there  is  none  such.  All  that  can 
be  gathered  &om  the  evidence  is  the  veiy  usual  course  of  an  ordinary  and 
honourable  courtship,  although  it  illustrates  the  adage  that '  the  course  of  true 
love  never  does  run  smooth.'  If  the  law  refuses  to  compel  a  party  directly  to 
enter  into  marriage,  the  same  result  should  not  be  allowed  indirectly  by  a 
heavy  award  of  damages  for  not  doing  what  the  law  had  declared  he  or  she 
was  free  from  ])erforming.  In  the  old  case  of  Graham  v.  Erskinej  1686 
(reported  bv  Fountainhall),  the  Court  gave  the  jilted  party  £80  for  'loss  of 
money,'  and  the  miserable  sum  of  £20  for  *  loss  of  market.'  The  reporter 
remarked  that '  the  decision  might  be  equitable,  but  it  was  new.'  Our  ancient 
judges  seem  to  have  had  a  very  deg^rading  opinion  of  the  fair  sex  thus  to  reduce 
them  to  the  rank  of  cattle.  Nothing  was  awarded  as  '  solatium  for  injnry  to 
feelings ' — ^a  loss  which  no  pecuniary  award  can  possibly  recompense.  The  law 
in  the  case  of  Graham  was  soon  repudiated  in  a  case  in  1715,  reported  by 
Bruce.  As  to  'loss  of  market,'  perhaps  a  trial  for  breach  of  promise  of 
maniage  is  the  best  advertisement  of  a  lady.  She  becomes  the  object  of  pity, 
and  it  has  been  said  that  pity  often  leads  to  love.  It  is  to  be  hoped  that  such 
may  be  the  happy  result  in  this  instance.  The  pursuer  certainly  made  a 
favourable  appearance  in  the  case.  Her  candid  and  direct  evidence  favour- 
ably contrasts  much  with  the  defender's  continued  non  memini  or  'do  not 
remember'  recent  events  of  no  small  importance.  Ano^er  case  of  the 
kind  occurred  on  2l8t  December  1770  (JoknaUme  v.  PauUvy  Mor.  13,106). 
In  that  case  the  judses  '  were  clear  that  no  action  could  be  sustained  in 
this  country  for  the  breach  of  a  simple  promise  of  marriage  unless  some- 
thing had  intervened,  such  as  bespeaking  clothes,  etc.,  in  expectation  of 
marriajge.'  In  that  case  the  man  was  of  the  mature  age  of  seventy-five, 
and  his  inamorata  only  twenty-five,  and  of  a  'good  famuy.'  The  promise 
was  made  and  admitted;  but  the  septuagenarian  resiled,  as  the  matdi 
did  not  meet  the  approbation  of  his  lamily,  and  no  wonder  that  iti  was 
80.  The  leading  case  under  this  head  is  that  of  Mary  Hoag  v.  Nathanid  Qwo 
(May  27,  1812,  Faculty  Collection).  The  facts  are  very  briefly  stated  in  the 
report,  only  that  the  defender  *  having  corresponded  with  the  pursuer  in  terms 
which  were  held  to  import  a  promise  of  marriage.'  This  clearly  established 
that  there  was  written  eorregpondenee  between  the  parties.  Lord  Newton,  the 
Lord  Ordinary,  found  the  libel  relevant,  and  awarded  £500  of  damaffea.  On 
a  representation  fwhich  was  allowed  in  these  days).  Lord  Woodhousdee,  who 
succeeded  Lord  xiewton,  reduced  the  award  to  ^^00.  The  Inner  House 
^cond  Division)  on  the  law  of  the  case  afl&rmed  the  iudgment  of  the  Lords 
Ordinary,  and  increased  the  award  to  £700.  The  Sheriff-Substitute  would 
have  been  much  pleased  to  have  perused  the  Session  papers  in  that  case.  He 
thinks  he  has  heud  that  the  lady  pursuer  was  a  person  of  high  rank,  and  the 
defender  a  musicseller  in  Princes  Street,  Edinburgh,  a  son  of  Neil  Qow,  the 
celebrated  violinist,  whose  cottage  is  still  shown  at  Inver,  near  Dunkeld.  The 
letters  of  the  false  one  no  doubt  contained  undoubted  evidence  of  a  specific 
promise  of  marriage.  It  was  said  that  the  majority  of  the  judges  (four)  were 
inclined  to  introduce  the  English  law  in  this  class  of  cases.  Lord  Craigie, 
however,  dissented  from  the  judgment  in  very  strong  terms,  'holding  the 
question  to  be  one  of  damages  aue  or  not  in  the  name  of  $olativmJ  '  I  am  of 
opinion.'  says  his  Lordship,  *  that  the  interlocutor  of  the  Lord  Ordinary  ought 
to  be  altered.'    He  states '  that  Lords  Belmulo  and  Hexmand  had  lud  in  a 
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nmilar  case  that  no  damaffes  were  due  for  a  mere  bxeach  of  picmiw,  and  that 
the  law  was  clearly  the  other  way/  So  with  the  solitary  exception  of  the  case 
of  Graham  in  1685,  there  is  not  one  case  in  favour  of  the  pnrsaer. 

''In  the  present  case  there  is  no  writing,  and  the  whole  evidence  amounts  to 
nothing  more  than  that  the  defender  was  courting  the  pursuer,  no  doubt,  with 
the  intention  of  marriage.  But  the  Sheriflf-Substitute  is  unable  to  spell  out 
&x>m  the  massive  proof  a  direct  and  tpe(^|7r(m»we  to  marry.  There  is  no  special 
preparations  on  either  side  for  the  marriage.  There  was  no  fixed  time  or  period 
for  the  consecration,  or  any  house  taken  for  the  married  pair.  It  apueaxs  to  the 
Sheriff-Substitute  that  it  is  irreconcilable  with  legal  principle  to  nold  that  a 
man  and  woman  engi^ed  in  an  honourable  courtship  could  not  discontinue 
that  courtship,  or  even  resile  from  a  promise  of  marriage,  because  of  some 
change  of  circumstances  or  feelings,  and  refuse  to  enter  into  matrimony  with 
the  prospect  of  unmitigated  misery  or  subject  to  a  heavy  penalty  for  so  doing. 
In  many  cases  the  party  claiming  the  privilege  of  resiling  might  justly  be  the 
object  of  public  contumely  and  censure,  and  the  other  one  of  great  sympathy. 
But  this  IB  a  matter  the  law  can  scarcely  take  cognizance  of.  In  this  case 
the  Sheriff-Substitute  deeply  sympathizes  with  the  pursuer,  and  deplores  the 
conduct  the  defender  has  chosen  to  follow  ;  but  he  feels  constrained,  neverthe- 
less, by  the  law  to  find  for  him  and  against  her,  because  he  can  find  nothine 
in  the  evidence  but  what  is  customary  between  swains  of  equal  age  and 
circumstances.  There  is  certainly  nothing  in  the  evidence  to  snow  the  least 
taint  on  the  character  or  conduct  of  the  pursuer  to  warrant  an  interruption  of 
the  courtship.  The  girl  who,  earning  by  her  labour  lOe.  in  the  weei,  could 
amass  £60  had  acquired  a  character  for  industry  and  thrift,  and  was  in  all 
likdihood  to  prove  in  everv  way  a  good  wife  to  any  man  worthy  of  her.  A  host 
of  questions  might  be  put  thus  :  The  promise  of  marriage  must  be  accepted  and 
form  a  mutual  agreement.  Now,  suppose  that  it  was  the  pursuer  who  had  resiled 
and  the  defender  had  prosecuted  for  oamages  for  a  breach  of  promise  of  marriage. 
Such  cases  have  occurred,  although  the  man  places  himself  in  no  amiable  or 
mimly  position,  since  the  feelings  of  the  male  sex  are  not  so  tender  and  susc^ 
tible  as  those  of  the  softer  sex.  Suppose,  then,  that  such  had  been  the  reverse 
of  the  case,  there  would  have  been  not  the  slightest  evidence  that  the  pursuer 
had  ever  consented  to  become  the  defender's  wife.  In  fact,  if  it  was  the  law 
that  courtship  itself  always  inferred  a  promise  of  marriage,  it  would  be  a  mighty 
barrier  to  the  male  sex  showing  attention  to  their  fair  sisterhood.  If  any  of 
their  number  should  be  ingenious  and  malicious  enough  (though  this  is 
scarcely  to  be  supposed),  an  ample  door  would  be  thus  opened  to  coerce  a 
marriage  under  the  penalty  of  neavy  damages.  The  matter  of  attempted 
compronuse  has  no  effect,  because  (1)  all  attempts'to  compromise  claims  are 
privileged  and  rather  encouraged ;  ana  (2)  all  that  was  the  subject  of  compro- 
mise was  an  apology  and  satisfaction  for  the  injury  the  defender  had  un- 
doubtedly done  the  pursuer  by  no  longer  courtiDg  her,  and  without  admitting 
the  promise  that  he  was  willing  to  make  her  some  amends  for  the  breaking 
off  of  the  courtshipb  The  Sheriff-Substitute  is  not  at  all  moved  by  the  proof 
of  the  pursuer  not  admitting  to  the  gossips  of  Stanley  her  intimacy  wiUi 
the  defender,  and  thus  proclaiming  it  on  the  house«tops  of  the  village.  It 
appears  a  privilege  or  perhaps  a  failing  of  the  sex  to  denv  courtship.  They 
certainly  ought  not,  however,  to  do  so  by  violating  truth.  iBetter  to  adopt  the 
line  of  Miss  Fisken  in  this  case,  and  ^decline  to  cmswer*  the  question.  But  if 
they  do  so,  they  then  would  be  held  as  confessing  to  the  soft  impeadunent. 

**  It  is  with  great  reluctance  that  the  Sheriff-Substitute  finds  himself  con- 
strained to  award  costs.  It  is  now  the  universal  and  judicious  rule  in  all 
cases  where  one  party  has  been  wholly  successful  and  the  other  has  not 
Fortunately,  by  the  recently  altered  state  of  the  law,  the  defender  cannot 
restrain  the  pursuer's  liberty ;  and  it  would  be  not  only  generous,  but  just 
and  manly,  that  he  at  once  forego  this  claim  of  costs  against  one  who  once  was 
his  faithful  friend,  and  whom  undoubtedly  he  has  deeply  injured  in  her 
fealiiigs  and  perhaps  in  her  prospects.  H.  B." 
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^Edinbwrghf  Amril  29, 1882.— The  Sheriff  having  heard  partiea' procuratora 
and  consideied^  the  cause,  Becalls  the  interlocator  of  the  Sheriff-Substitate : 
Finds  that  the  puisuer  and  defender  became  acquainted  several  years  ago,  and 
that  for  some  jeais  the  defender  paid  great  attention  to  the  pursuer :  Finds  that 
for  at  least  two  years  nrior  to  Octob^  1881  the  defender  courted  the  pursuer 
and  professed  honourable  love  to  her :  Finds  that  on  the  faith  of  his  professed 
courtship  beinc  honourable  he  was  permitted  by  the  family  of  the  pursuer  all 
the  freeaom  wnich  a  respectable  family  accords  to  an  accepted  suitor  and  to 
no  other :  Finds  that  during  the  course  of  the  said  courtship  the  defender 
promised  to  marry  the  pursuer,  and  that  the  said  promise  was  on  various 
occasions  renewed :  Finds  that  on  the  fedth  of  the  said  promise,  and  with  the 
knowledge  of  the  defender,  the  pursuer  made  the  usual  preparations  for 
marriage  of  a  person  in  her  station  m  life :  Finds  that  the  defender  has  refused 
to  fulfil  his  said  promise :  Therefore  finds  in  law  that  he  is  liable  in  reparation 
to  the  pursuer,  and  assesses  the  damages  at  £70,  for  which  sum  decerns  against 
the  defender :  Finds  him  liable  in  expenses :  Allows  an  account  to  be  lodged, 
and  remits  the  same,  when  lodged,  to  the  Auditor  to  tax  and  report 

*'  J.  H.  A.  Maodonald. 

**  Nate. — The  Sheriff  has  no  doubt  of  the  honesty  of  the  pursuer  and  her 
relations.  By  the  evidence  of  the  relations  it  is  proved  that  the  pursuer  and 
defender  were  long  engaged  in  courtship,  and  that  they  allowed  tne  defender 
such  freedom  of  intercourse  with  her  as  would  have  been  grossly  improper  in 
their  knowledge  and  his  if  matters  had  been  upon  any  other  footing  than  that 
he  was  her  recognised  and  accepted  suitor.  When  the  evidence  of  tne  pursuer 
and  defender  is  looked  at  in  the  light  of  these  facts,  the  question  or  credi- 
bility is  easily  decided.  The  evidence  of  the  pursuer  is  entirely  consistent 
with  the  unquestionable  facts  ;  the  evidence  of  the  defender  is  either  absolutely 
at  variance  with  them,  or  is  a  not  very  creditable  string  of  rum  mi  recordoe. 
But  if  the  evidence  of  the  pursuer  is  credible  in  itself,  and  is  corroborated  by 
the  facts,  it  undoubtedly  proves  that  there  was  a  solemn  engagement  to  many 
again  and  again  renewed.  This  evidence  is  also  corroborated  by  the  evidence 
of  the  acts  and  words  of  the  defender  as  proved  hj  the  pursuer's  mother, 
brother,  and  sister.  The  credibility  of  this  evidence  is  not  at  all  affected  by 
the  evidence  of  witnesses  who  speak  to  denials  of  engagement  by  the  pursuer. 
Such  evidence  of  casual  talk  is  seldom  important  in  ordinary  cases,  still  less  is 
it  so  when  a  young  woman  is  being  ralli^  about  her  sweetheart  Denials  of 
matrimonial  intentions,  unless  in  circumstances  which  imply  very  serious  state- 
ments, are  taken  in  society  (to  use  a  popular  expression)  for  '  what  they  are 
worth,'  and  can  in  a  jury  question  have  no  weight  whatever. 

^*  The  defender  appears  to  have  relied  upon  the  pursuer  having  '  no  write,' 
and  the  Shmff-Substitute  seems  to  attach  importance  to  there  bemg  no  letter 
between  the  parties ;  but  there  was  no  need,  or  indeed  opportunity,  for  letter- 
writing.  The  parties  met  freely  from  day  to  day,  and  were  continually  for  hours 
together  in  one  another's  company. 

"  The  Sheriff  does  not  concur  in  the  views  expressed  bv  the  Sheriff-Substitute 
as  to  the  law  of  reparation  for  breach  of  promise.  Whatever  may  have  been 
the  doubts  expressed  in  earlier  cases,  it  has  now  long  been  settled  that  breach 
of  promise  can  be  proved  just  as  any  other  fact  The  only  restriction  which 
subsisted  until  recentlv  was  that  neither  of  the  parties  could  be  examined. 
But  a  recent  statute  has  abolished  this  limitation.  Accordingly  cases  for 
breach  of  promise  are  now  tried  before  juries  in  exactly  the  same  way  as  cases 
of  assault  or  slander,  so  far  as  the  laws  of  evidence  are  concerned.  Looking  at 
the  present  case  from  a  jury  point  of  view,  the  Sheriff  has  come  with  no 
hesitation  to  the  conclusion  that  the  pursuer's  is  a  true  case,  and  is  sufficiently 
proved.  J.  H.  A.  M." 

ilce.— Mitchell ^ilft.— Stewart 

An  appeal  was  entered  by  the  defender  to  the  Court  of  Session,  but  the 
case  was  compromised  by  the  pursuer  accepting  j^lO  as  damages  with  expenses 
of  process. 
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SHERIFF  COURT  OF  LANARK  (AIRDRIE). 
Sheriff  Maib. 

OLSLLAin)  1^.  MOFFAT. 

The  circumstances  of  this  case  will  be  gathered  from  the  interlocntor  and 
note. 

<<  Airdrie^  26t&  September  1882. — Haying  heard  parties'  procurators  upon  the 
note  of  pleas  for  the  defenders^  before  answer,  allows  to  we  defenders  a  proof 
of  the  averments  contained  in  said  pleas,  and  to  the  pursuer  a  conjunct  pro- 
bation, and  continues  the  cause  until  6th  October  next  to  fix  a  diet  for  taking 
the  proofl  Wm.  Ludovio  Maib. 

''  Note, — This  is  an  action  for  payment  of  £18, 48. 6d.,  being  the  balance,  after 
deducting  certain  sums  paid  to  account,  of  ;^3,  18&  6d.,  contained  in  a  bill  or 
promissory  note  expressed  in  the  following  terms :  ^Coatbridge,\Avgfut  5, 1881.— 
One  day^after  date  we  hereby  jointly  and  severally  bind  and  oblige  ourselves 
to  pay  tojyon  or  your  order  the  sum  of  £33, 18s.  6d.,  being  cash  due  to  you  by 
the  undersigned  Wm.  Moffat — (Signed)  William  Moffat  (Addressed)  To 
Mr.  James  Glelland,  baker,  Coatbridge.'  On  the  fieuse  of  this  document  the 
defender  Richard  Moffat  was  in  the  position  of  a  cautioner.  In  the  note  of 
pleas  for  the  defenders,  Richard  Moffat  admits  his  signature  to  the  document, 
but  alleges  that  it  was  obtained  by  the  pursuer  having  made  a  charge  against 
his  son,  tbe  other  defender,  William  Moffitt,  of  embezzlement,  and  instructed 
police  officers  to  apprehend  him  on  that  charge,  and  threatened  that  unless 
Kichard  Moffat  signed  the  note  as  cautioner,  his  son,  William  Moffat,  would 
immediately  be  put  into  prison,  and  that  all  this  was  done  by  the  pursuer  for 
the  purpose  of  concussing  Richard  Moffat  to  sign  the  note,  no  statement  being 
exhioited  of  how  the  pursuer  and  the  other  defender  stood  as  to  intromissions, 
either  at  the  time  or  since.  The  defender  William  Moffat  states  in  his  pleas 
that  he  signed  the  note  under  threat  of  instant  imprisonment,  and  it  is  also 
stated  that  he  was  in  the  pursuer's  service  as  a  vanman,  and  collected  accounts 
for  the  pursuer.  It  was  maintained  for  the  pursuer  that  the  defences  were 
irrelevant,  that  the  defenders  were  not  entitled  to  a  proof  of  them,  and  that 
the  pursuer  ought  at  once  to  get  decree  for  the  sum  claimed.  I  cannot  as 
at  present  advised  assent  to  this  contention  of  the  pursuer.  If  the  statements 
made  for  the  defenders  are  true,  and  in  the  question  of  relevancy  I  must 
assume  their  truth,  neither  of  the  defenders  could  be  said  to  be  free  and 
voluntary  agents  at  the  time  the  bill  or  promissory  note  was  taken  from  them, 
and,  on  the  contrary,  it  must  have  been  signed  by  them  under  undue  pressure 
exerted  by  the  pursuer.  Besides  this,  the  transaction,  as  stated  by  the  defen- 
ders, was,  independently  of  the  pressure,  an  illegd  one,  and  contrary  to  the 
settled  rules  and  principles  of  law.  So  far  as  the  defender  Richard  Moffat 
was  concerned,  he  was  in  no  way  responsible  to  the  pursuer  for  the  debts  of 
his  son,  and  tne  only  motive  which  could  induce  him  to  sign  the  bill  and 
adopt  the  debt  was  the  hone  that  by  so  doing  he  would  relieve  his  son  from 
criminal  responsibility.  Tne  question  therefore  is,  whether  a  father,  appealed 
to  under  such  circumstances,  to  take  upon  himself  an  amount  of  dvil  liaoility, 
with  the  knowledge  that  unless  he  does  so  his  son  will  be  exposed  to  a  criminal 
prosecution,  can  be  r^;arded  as  a  free  and  voluntary  agent  A  contract  to 
give  security  for  the  debt  of  another,  which  is  a  contract  without  con^eration, 
IS  above  all  things  a  contract  that  should  be  based  upon  the  free  and  voluntary 
agency  of  the  individual  who  enters  into  it  But  the  power  of  considering 
whether  he  ought  to  do  so  or  not  is,  in  my  opinion,  ti^en  away  from  a  &ther 
who  is  brought  into  the  position  of  either  refusing  or  leaving  his  aon  in  a 
perilous  condition,  or  of  taking  upon  himself  the  amount  of  tiiat  civil  obli- 
gation. There  is,  hesides.  the  other  aspect  of  the  case,  whether  the  transaction 
was  an  illegal  one.  At  tne  time  the  bill  was  taken  from  the  ddenders  it  is 
said  for  them  that  a  chaige  of  embezzlement  was  made  by  tha  pursuer  against 
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WilliAm  Moffiftt  Now  it  has  been  laid  down  by  the  highest  legal  tribunal  of 
the  ooontiy  (in  the  case  of  Bayley  in  1866}  that  it  is  a  law  dictated  by  the 
soundest  considerations  of  policy  and  morality,  that  yon  shall  not  make  a  trade 
of  a  felony,  and  that  if  jon  are  aware  that  a  crime  has  been  committed,  yon 
shall  not  convert  that  crime  into  a  sonrce  of  profit  or  benefit  to  yourself.  That 
is  said  to  have  been  the  case  here.  In  the  case  to  which  I  have  referred  a 
father  appealed  to  take  upon  himself  a  civil  liability  with  the  knowledge  that 
unless  he  did  so  his  son  would  be  exposed  to  a  criminal  prosecution,  was  held 
not  to  be  a  free  and  voluntary  agent,  and  an  agreement  made  by  him  under 
such  circumstances  was  held  not  to  be  enforceable.  Lord  Westbury  in 
delivering  his  opinion  said,  *  I  re^rd  this  as  a  transaction  which  must  neces- 
sarily, for  puTDoses  of  public  utihty,  be  stamped  with  invalidity,  because  it  is 
one  which  undoubtedly  in  the  first  place  is  a  departure  from  what  ought  to  be 
the  principles  of  fiEor  dealing  between  man  and  man,  and  it  is  also  one  which, 
if  such  transactions  existed  to  any  considerable  extent,  would  be  found 
productive  of  great  injury  and  mischief  to  the  community.  I  have  used  these 
words  as  necessary  to  vindicate  the  policy  and  justice  of  the  rule  of  law,  and  to 
show  how  highly  requisite  it  is  that  a  court  of  equity  should  undo  a  transaction 
such  as  this,  whether  it  is  regarded  as  a  proceeding  from  a  father,  who  cannot 
be  considered  as  a  voluntary  agent,  or,  takine  the  other  aspect,  as  violating  the 
rules  of  law  which  prescnbe  the  duties  of  individuals  under  such  circum- 
stances.' Although  the  case  referred  to  was  an  English  one,  I  see  no  reason 
for  holding  that  the  law  there  laid  down  should  not  apply  with  eoual  force  to 
Scotland.  If,  then,  the  statements  for  the  defenders  are  true,  and  are  proved 
to  be  so,  I  will  have  no  alternative,  acting  on  the  authority  I  have  quoted,  but 
to  assoikie  the  defenders  from  the  action  as  laid  upon  the  bilL  This  will  not 
bar  the  pursuer  making  any  claim  which  he  can  establish  i^ainst  the  defen- 
der William  Moffat  in  respect  of  his  defalcations,  or  otherwise,  while  he  acted 
as  traveller  to  the  pursuer.  In  pronouncing  the  above  interlocutor,  and 
allowing  the  defenders  a  proof  of  tneir  averments,  I  have  thought  it  right  at 
this  stage  to  state  what  I  consider  to  be  the  law  on  this  subject  If  that  law  is 
applicable  to  the  circumstances  under  which  the  bill  was  taken  horn  the 
defenders,  it  will  not  certainly  be  for  the  pursuer's  interest  to  allow  the  proof 
to  be  proceeded  with.  W.  L.  M." 

ilce.— Nutt ^ilft.— Rose. 


SHERIFF  COURT  OF  FIFE. 
Sheriffs  Cbiohton  and  Lamond. 

SOIOCBBS  V.  HAGIBTBATBB  OF  ST.  MONAKOB. 

Boundary  voall— Reparation — Procest, — Hdd, — that  an  action  at  the  instance 
of  a  proprietor  whose  boundary  wall  had  fallen  in  consequence,  as  he  alleged. 
of  ihe  operations  of  the  adjoining  proprietor  on  his  own  ground,  to  have  said 
adjoining  proprietor  ordained  to  rebuild  and  restore  said  wall  to  a  secure 
condition,  was  a  competent  mode  of  procedure,  supposing  it  to  be  possible  that 
the  wull  could  be  restored,  and  that  a  claim  for  damages  was  not  the  pursuer's 
only  legal  remedy. 

George  Sommers,  carter,  St.  Monance,  raised  an  action  in  the  Cupar  Sheriff 
Court  against  the  Magistrates  and  Town  Council  of  St  Monance,  praying  the 
Court  **  to  erant  a  decree  ordaining  the  defenders  to  rebuild  and  restore  to  a 
flecure  con£tion  the  wall  separating  the  subjects  in  St  Monance  belonging  to 
the  pursuer  "  (which  were  described)  "  from  the  yard  belonging  to  the  defenders 
as  Magistrates,  eta,  of  St  Monance,  bv  which  yard  the  subjects  belonging  to 
the  pursuer  are  bounded  on  or  towards  the  south  or  west,  and  to  ordain  the 
defenders  to  do  all  necessary  operations  for  that  purpose  at  the  sight  of  Thomas 
Coxrie,  axohitect,  £lie,or  of  such  other  person  as  the  Court  shall  think  proper ; 
and  in  the  event  of  ue  defenders  failing  or  delaying  to  obtemper  sucn  order 
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within  ft  certain  short  peziod,  to  gtaat  wttnnt  ftnd  anthontjr  to  the  pomier 
to  rebuild  and  roBtore,  •  .  .  and  to  decern  against  xhp  defend^  for  the  amonnt 
of  the  expenses  incuzxed  in  zebnilding  and  restoring  said  wall  as  the  save  may 
be  instmicted  or  r^orted  to  or  determined  by  the  Goort  in  the  eonzse  of  the 
procedure  to  follow  hereon,  and  to  find  the  defenders  liaUe  in  the  expenaes  of 
this  aDplication,  and  to  decern  against  them  therefor.  Reserving  to  the  poisncr 
all  nignt  of  action  competent  to  him  against  the  defenders  and  their  aooceHon  in 
office  for  the  loss  and  damage  he  has  sustained  or  may  yet  sustain  in  oonse- 
quenoe  of  their  actings  after  condescended  on." 

In  his  condescendence  the  puDiaer  aveired  that  in  consequence  of  the 
defenders  having  lowered  and  levelled  their  yard,  part  of  the  ground  which 
fonned  the  nat^ual  support  of  his  wall  was  taken  away  and  said  wall  was 
undermined ;  that  the  oefendersy  after  their  attention  was  called  to  the  danger- 
ous condition  of  the  walL  commenced  to  underpin  or  coalwall  it ;  that  in 
doing  so  they  failed  to  take  the  neoesaary  and  proper  precautions^  and  that 
in  consequence  the  middle  part  of  the  pursuer's  wall  fell  into  the  defenderBi' 
yard,  llie  St  Monance  Town  Council  in  their  defences  denied  that  the  &11 
of  the  wall  was  in  any  way  attributable  to  their  operations,  and  averred  that  it 
fell  in  consequence  of  its  defective  construction  and  the  position  in  which  it 
was  placed.  They  further  pled  that  they  were  entitled  to  level  their  ground 
so  as  to  derive  therefrom  tiie  use  and  service  of  which  it  was  capabie,  and 
stated  two  preliminary  pleas — (1)  that  the  application  was  incompetent,  the 
remedy  being  not  a  petition  for  the  restoration  of  the  wall,  but  an  action  of 
damages;  aid  (8)  that  the  application  was  irrelevant.  Shetiff-Substitute 
Lamond  repelled  the  plea  of  inconipetency,  reserving  the  other  pleaa  so  far  as 
preliminary,  and  allowed  a  proof.  The  defenders  appealed  to  Sheriff  Crichton, 
and  at  the  debate  before  him  chiefly  relied  upon  Bell's  Prin.  sec  964,  in  support 
of  their  argument  that  an  action  of  damages  was  the  only  remedy  open  to  the 
pursuer.  The  pursuer  quoted,  inter  cilia,  Stair,  L  9,  4;  Erskane,  iiL  !» 14; 
Qutibrie  Smith  on  Beparation,  p.  4  ;  Maxwell  v.  Glasgow  and  South-Weetem 
BaihocBf  Company,  16th  Februanr  1866^  4  Macph.  447;  and  M^Greger  v. 
Donald,  24th  October  1864  (Sheriff  Court  of  Glasgow),  *'  Scottish  Law  Msoazme 
and  Sheriff  Court  Reporter,"  voL  iii  N.  S.  p.  168.  Sheriff  Crichton  issued 
the  following  interlocutor,  adhering  to  his  Substitute's  judgment : — 

**Ediidmrgh,  *Iih  September  1882.— The  Sheriff  having  heard  partieB'  no- 
curators  on  the  appeal  for  the  defenders,  and  considered  the  record  and  wnole 
cause,  Dismisses  the  said  appeal :  Adheres  to  the  interlocutor  of  the  Sheriff- 
Substitute  of  18th  July  1882 :  Bemits  to  the  Sheriff-Substitute  to  proceed  with 
the  cause,  and  reserves  all  questions  of  expensesi 

''JAa  Abthttb  Cbichtov. 

"Note, — ^The  pursuer  is  proprietor  of  certain  subjects  at  St  Monance 
which  are  bounded  on  the  south  or  south-west  by  the  yard  belonging  to  tiie 
defenders,  and  which  subjects  are  separated  from  the  said  yard  by  a  walL  The 
pursuer  avers  that  the  defenders  by  certain  operations  on  their  property, 
which  have  either  been  illegally  or  negligently  carried  on,  have  brought  down 
part  of  this  wall  In  this  action  the  pursuer  asks  for  a  decree  to  remiild  and 
restore  the  walL    There  is  no  alternative  conclusion  for  damages. 

"  It  was  urgently  pleaded  on  the  part  of  the  defenders  that  the  action  is 
incompetent,  the  pursuer's  only  remedy  being  a  claim  for  damages.  The 
Sheriff  has  examined  the  numerous  authorities  to  which  he  was  referred,  and 
he  is  of  opinion  that  where  restoration  is  possible,  it  is  the  appropriate 
remedy.  Mr.  Erskine,  Book  iii.  tit.  1,  sec  14,  says^  *  Where  the  party  injured 
can  be  reetor^L  precisely  to  his  former  state,  that  method  ought  to  be  Mlowsd, 
both  as  the  most  natural  and  the  completest  reparation.'  J.  A.  C." 

AoL-^T.  &  B.  J.  Davidson. AlL—W.  A.  &  J.  M.  Taylor, 
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From  an  attempt  to  trace  the  working  of  a  legal  principle  through 
the  ever- increasing  mass  of  frequently  inconsistent  and  sometimes 
irreconcilable  decisions,  which  forms  the  main  part  of  the  un- 
systematized jurisprudence  of  Great  Britain  and  the  United  States, 
where  precedent  is  everything  and  codification,  even  departmental, 
seems  still  only  a  splendid  possibility  of  the  distant  future,  it  is 
refreshing  to  turn  to  the  more  digested  systems  of  Continental 
Europe,  where  a  code  provides  for  everything  and  precedent  counts 
for  little  or  nothing,  where  the  law  is  formulated  by  the  lawgiver 
in  clear  and  succinct  articles,  not  suggested  in  verbose  and  rambling 
Acts  of  Parliament,  and  left  to  be  expiscated  and  stated  by  the 
judge  and  the  jurist.  When  Justice  Cotton  said,  in  Sottomayor  v. 
De  Barron  (L.  R  3  P.  D.  5),  that  it  was  a  well-recognised  principle 
of  law  that  the  question  of  personal  capacity  to  enter  into  any 
contract  is  to  be  decided  by  the  law  of  the  domicile,  he  was  stating 
an  undeniable  proposition  with  regard  to  the  Continental  jurists, 
both  earlier  and  later,  for  the  two  doubtful  exceptions  usually 
stated,  of  Gail  and  the  younger  Voet,  hardly  do  more  than  prove 
the  rule.  I  shall  not  attempt  a  review  of  the  vast  field  of  the 
earlier  jurists,  who  wrote  before  the  modem  process  of  codification, 
which  has  been  going  on  in  Europe  for  nearly  a  century,  and  under 
the  influence  of  the  fiction,  handed  down  from  the  Soman  law, 
of  an  imperial  unity  of  nations,  coextensive  with  the  civilized 
world.  They  are  to  be  found  largely  excerpted  from,  and  amply 
commented  on,  in  Story,  and  Foelix  makes  a  roll-call  of  them 
every  now  and  then,  at  the  close  of  each  exposition  of  a  leading 
doctrina  The  question  of  capacity  to  marry  in  the  codes  of  foreign 
countries  and  the  opinions  of  foreign  jurists  falls  under  the  general 
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doctrine  of  the  ubiquity  of  personal  law  as  regulative  of  status  and 
capacity.  If  there  be  any  diveigence  of  opinion  among  them  as  to 
the  extent  to  which  this  principle  is  to  be  applied  in  its  wider 
aspects,  there  is  none  as  to  its  application  to  the  matrimonial 
sphere,  and  to  the  family  relations  generally. 

The  "Allgemeine  Landrecht"  of  Prussia,  though  eclipsed  in 
fame  by  her  younger  French  sister,  who  bears  the  name  of  the  first 
Napoleon,  is  the  eldest  of  the  family  of  European  Codes,  having 
been  promulgated  in  1794.  The  French  Code  Civil,  whose  promul- 
gation was  the  fruit  of  Napoleon's  leisure  after  the  Peace  of  Amiens, 
which  closed  his  first  period  of  conquest,  dates  from  1803.  It  was 
followed  in  1812  by  the  "  Oesterreichisches  Gtesetzbuch,"  a  civil 
code  for  the  (Jerman  provinces  of  the  Austrian  Empire.  Many 
smaller  states,  Belgium,  Holland,  Sardinia  (now  merged  in  Italy), 
several  of  the  lesser  German  States,  and  of  the  Swiss  cantons,  have 
subsequently  codified  their  laws  more  or  less  after  the  model  of  the 
Code  Napol^n ;  while  some  others,  such  as  Shenish  Prussia  and  the 
Bavarian  Palatinate,  which  were  integral  parts  of  the  Napoleonic 
empire  when  the  Code  Civil  was  promulgated,  have  retained  it  almost 
in  its  entirety.  The  Italian  Code,  for  the  kingdom  of  United  Italy, 
came  into  force  in  1866,  and  is  the  latest  bom  of  the  family.  As 
the  fullest  in  the  department  of  Private  International  Law,  since 
it  has  benefited  by  the  observation  of  half  a  century  or  more  of 
the  working  of  the  others,  and  so  contains,  as  it  were,  the  latest 
improvements  of  the  trade,  Mr.  Westlake  has  taken  it  as  his 
standard  in  his  comparative  chapter  on  the  four.  I  prefer  to  take 
them  in  historical  order. 

The  general  provision  of  the  Prussian  Code  as  to  status  and 
capacity  is  (Einleitung,  art.  23),  "  The  personal  qualities  of  a 
pei*son  are  to  be  judged  according  to  the  laws  of  the  jurisdiction 
under  which  he  has  his  proper  domicile."^  Dr.  Koch  in  his  com- 
mentary interprets  "personal  qualities"  as  "capacity  to  have 
rights"  (BecfUsfaehigkeit),  and  "capacities"  as  "capacity  to  act" 
(RandlungsfaehigktU),  and  herein  lies  the  distinction  between  the 
capacity  for  rights  in  the  abstract  and  its  effects,  the  various 
capacities  for  specific  acts  or  classes  of  acts,  that  has  given  rise 
to  the  controversy  maintained  by  two  schools  of  German  jorists, 
represented  in  chief  by  Savigny  on  the  one  side  and  Waechter 
and  Bar  on  the  other,  which  forms  the  only  important  diveigence 
among  German  jurists  as  to  the  extent  to  which  the  principle 

i  "  Die  penoenlichen  Eigenschaften  imd  Befuffnisse  eines  Menschen  werden 
nach  den  Geaetzen  der  Gerichtsbarkeit  beurueilt,  nnter  welcher  denelbe 
8einen  eigentlichen  Wohnsitz  hat"  This  article  is  somewhat  difficult  to  trans- 
late at  once  neatly  and  accurately.  The  above  attempt  ens  rather  in  verbal 
redundancy.  But  to  translate  "Mensch,"  "man" — ^m  the  sense  of  hofM— 
with  Philumore,  or  "  individual,''  is  to  exclude  legal  penons,  such  as  corpora- 
tions, who  also  have  a  domicile,  but  who  are  not  individuds.  Perhaps  the 
paraphrase  of  Westlake  is,  after  all,  the  most  practical  rendering:  "  The  status 
and  capacity  of  a  person  are  to  be  judged  according  to  the  law  of  the  jurisdic- 
tion in  which  he  is  domiciled. 
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of  the  lex  domicilii  is  to  be  applied  to  status  and  capacity. 
The  controversy,  however,  does  not  affect  the  question  of  matri- 
monial capacity.  Besides  the  personal  qualities  and  capacities, 
proceeds  the  commentator,  the  capacity  for  rights  and  the  capacity 
to  act,  there  fall  to  be  regulated  by  the  personal  statute,  that 
is,  the  law  of  the  domicile,  succession  and  the  family  relations, 
and  under  the  latter  head  the  contract  of  marriage  with  its 
effects,  but  to  the  exclusion  of  the  forms  by  which  the  contract 
is  solemnized,  these  being  left  to  the  government  of  the  lex  loci 
contractvs.  A  Prussian  may  therefore  contract  abroad  a  mamage 
which  will  be  valid  at  home,  provided  Prussian  law  is  satisfied  as 
to  his  capacity  to  do  so.  To  this  effect  the  Code  itself  contains  no 
express  enactment  afiirming  the  validity  of  such  marriages,  but 
this  is  involved,  first,  in  the  fact  that  it  does  not  forbid  them ; 
and  secondly,  in  the  provision  that  Prussians  marrying  abroad  in 
evasion  of  their  own  law  (''  um  die  Gesetze  unwirksam  zu  machen  "), 
besides  incurring  the  invalidity  of  the  marriage,  are  liable  to  a 
pecuniary  fine.  The  Code,  however,  does  make  special  provision 
(arts.  143, 144)  for  the  converse,  that  is,  the  marriage  of  a  domiciled 
foreigner  there,  and  consistently  carries  out  its  own  principle  by 
demanding  from  the  foreigner  seeking  to  marry  there  the  obser- 
vance of  certain  forms  for  its  satisfaction  as  to  his  capacity  by  his 
domestic  law,  before  it  wiU  allow  the  ceremony  to  be  performed  by 
its  own  officials.  The  present  provisions  on  this  point  are  con- 
tained in  the  law  of  15th  March  1854  (Koch,  All.  L.  ii  60).  And 
it  would  appear  that  provision  is  now  actually  in  force,  since  1861, 
for  the  case  of  a  Prussian  marrying  abroad  in  a  state  where  the 
law  makes  inquiiy  into  the  domiciliary  capacity  of  foreigners 
seeking  to  marry  there,  by  which  the  party  so  intending  may 
obtain  a  certification  to  that  effect  from  the  local  judge  of  his 
domicile  ("  von  dem  Landrathe  des  Kreises  wo  er  Ortsangehoerig 
ist,"  Koch,  AIL  L  ii  61). 

The  greatest  of  German  jurists,  who  may  in  a  sense  be  called 
the  father  of  modem  Private  International  Law,  Carl  Friedrich  von 
Savigny,  leaves  no  doubt  as  to  his  adoption  of  the  principle  of  the 
domicile  as  regulating  status  and  capacity  to  its  fullest  extent  I 
quote  from  Mr.  Guthrie's  translation  (p.  148) :  "  In  judging  of  the 
various  conditions  and  qualities  of  a  person,  whereby  the  capacity 
for  rights  and  the  capacity  to  act  are  determined,  a  pure  and 
simple  application  of  that  local  law  to  which  the  person  himself 
belongs  by  his  domicile,  is  the  only  possible  course.  This  prin- 
ciple, it  is  true,  has  not  remained  uncontradicted.  But  the  number 
of  its  supporteons  is  so  overwhelming  that  it  may,  notwithstanding, 
be  described  as  an  almost  universal  opinion ;  it  has  been  confirmed 
by  a  universal  consuetudinary  law  in  Germany."  Coming  to  the 
subject  of  marriage  in  particulai*,  he  says  (p.  291),  "  The  conditions 
of  the  possibility  of  marriage,  or  (viewed  from  the  other  side)  the 
impediments  to  marriage,  are  founded  partly  on  the  personal  quali- 
ties of  each  of  the  two  spouses  separately,  partly  on  their  relation 
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to  one  another.  According  to  geneml  principles,  it  may  be  sup- 
posed that  the  personal  capacity  of  the  wife  is  to  be  judged 
according  to  the  law  of  her  homa  But  the  laws  that  here  come 
into  operation  rest  on  moral  considerations,  and  have  a  strictly 
positive  nature ;  and  therefore  the  hindrances  to  marriage  which 
are  recognised  in  the  domicile  of  the  husband  are  absolutely 
binding,  without  respect  to  the  differences  which  may  exist  at  the 
home  of  the  wife,  or  at  the  place  where  the  marriage  is  cele- 
brated. This  rule  holds,  in  particular,  in  regard  to  the  forbidden 
degrees,  and  the  obstacles  founded  on  religious  vows."  This  is 
rather  more  definitely  expressed  from  the  point  of  view  of  the 
impediments  than  of  the  possibilities  of  marriage.  Incapacities  at 
the  domicile  of  the  husband  override  capacities  at  that  of  the  wife, 
and  impede  the  marriage.  But  how  as  to  hindrances  existing  at 
the  wife's  domicile,  while  none  exist  at  the  husband's  ?  Do  his 
capacities  abrogate  her  incapacities  and  permit  the  marriage  ?  So 
much  is  not  expressed,  but  that  so  much  is  meant  is  inferrible  from 
what  is  stated,  and  such  is  the  reading  put  by  Bar  on  the  passage. 
The  lex  domicilii  of  the  husband  is  thus,  in  Savigny's  view,  the 
determinant  of  the  matrimonial  capacity  of  both  spouses. 

He  would  apparently  even  carry  the  principle  into  what  is  primd 
/(me  the  sphere  of  form  and  not  of  capacity,  by  holding  that  parties 
by  whose  domestic  law  an  ecclesiastical  ceremony  was  an  essential 
part  of  the  contract,  proposing  to  marry  abroad  where  only  a  civil 
form  was  required,  would  fail  to  make  a  valid  marriage  without  a 
subsequent  performance  of  the  ecclesiastical  ceremony  at  the  place 
of  domicile,  which  would  then  operate  retrospectively  to  the  efifect  of 
validating  the  marriage  ab  initio.  He  rests  this  view  on  the  ground 
that  the  prescription  of  the  ecclesiastical  ceremony  is  a  law  having 
a  basis  in  religion  and  morality,  and  therefore  of  a  coercitive  nature. 

The  doctrine  that  the  observance  of  the  forms  of  the  lex  loci 
contractus  makes  a  valid  marriage  has  its  logical  converse  in  the 
rule  that  the  use  of  forms  other  than  those  of  the  lex  loci  would  not 
make  a  valid  marriage.  Savigny,  however,  is  of  opinion,  and  claims 
it  as  a  generally  recognised  doctrine  of  Private  International  Law, 
that  foreign  marriages  may  validly  be  contracted  by  observance  at 
the  place  of  contract  of  the  forms  of  the  domicile,  ignoring  those 
of  the  former,  that  is  to  say,  the  observance  of  the  forms  of  the 
lex  loci  is  merely  optional,  not  imperative.  This  opinion  he 
supports  by  the  analogy  of  the  international  rules  which  govern 
testamentary  capacity,  namely,  that  the  solemnities  either  of  the 
domicile  or  of  the  place  of  present  sojourn  may  be  observed  in  the 
efficient  making  of  a  will ;  which  is  illustrated  in  Scots  law  by 
the  case  of  Purvis  v.  Purvis  (23  D.  812),  and  confirmed  by  the 
opinion  of  the  present  Lord  Pr^ident  in  Valery  v.  Scott  (3  R  965). 

On  the  subject  of  matrimonial  capacity  Bar  is  somewhat  more 
definite  than  Savigny.  The  family  ^lations  in  their  legal  aspects, 
he  thinks,  fall  under  the  r^ulation  of  the  Ux  domicilii^  and  that 
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in  treating  of  them  r^ard  is  to  be  had  only  to  the  consequent 
particnlar  modification  of  the  general  doctrine  which  he  has  pre- 
viously expounded.  "  The  law  on  this  subject  is  in  general,  as  we 
have  already  shown,  ruled  by  the  lex  domicilii  of  the  persons  con- 
cerned," and  therefore  it  only  remained  to  deduce  the  consequences 
of  the  general  rule  and  follow  it  in  its  application  to  the  matri- 
monial sphere.  The  lex  loci  celebrationis  has,  in  the  matter  of  capa- 
city, no  determining  power,  except  to  this  extent,  that  an  incapa- 
city merely  impeditive  ("  ein  nur  impedirendes  Ehehinderniss "), 
that  is,  an  impediment  relative  only,  which  may  be  got  rid  of  in 
certain  circumstances,  such  as  the  consent  of  parents,  as  distin- 
guished from  one  which  is  absolute,  and  can  never  be  got  rid  of, 
as  the  subsistence  of  prior  marriage  or  the  forbidden  degrees,  called 
by  the  canonists  impedimentum  dtrimens — ^the  former  being  styled 
impedimentum  impeditivumr—oi  the  domestic  law  will,  so  to  say, 
fly  off  at  the  place  of  celebration,  and  will  not  entail  invalidity  at 
the  place  of  the  domicile.  It  is,  he  thinks,  an  unfortunate  com- 
bination of  this  circumstance  with  the  maxim  of  locm  regit  actum 
— which  has  its  proper  sphere  of  application  only  in  the  forms  of 
marriage — ^that  has  led  to  the  erroneous  practice  of  the  English  and 
American  Courts  in  adopting  the  lex  loci  corUractus  as  the  criterion 
of  capacity  as  well  as  form. 

Bar  professes  to  differ  from  Savigny  in  regard  to  the  determinant 
of  the  capacity  of  the  female  spouse  :  ''  Some  authorities,  instead 
of  making  the  law  of  the  domicile  of  the  husband  the  exclusive 
rule,  as  most  do,  hold  that  where  the  parties  concerned  have  not 
the  same  domicile,  the  particular  law  of  the  domicile  of  each  of  the 
spouses  must  rule  his  or  her  case.  We  cannot  meet  this  contention 
Nvith  the  argument  that  the  husband  is  the  head  of  the  family,  and 
that  therefore  his  law  must  rule,  since  in  such  cases  we  are  dealing 
with  circumstances  antecedent  to  the  existence  of  that  headship." 
But  though  maintaining  the  accuracy  in  principle  of  this  rule,  he 
proceeds  straightway  to  qualify  it  in  a  manner  which  humbly 
appears  to  me,  afber  much  consideration,  to  involve  either  a  rejec- 
tion of  the  principle  just  posited  or  to  reduce  the  author  to  a 
hopelessly  illogical  position.  "  If  the  marriage,"  he  says,  "  is  pro- 
hibited by  the  law  of  the  wife's  domicile,  but  not  by  that  of  the 
husband,  the  wife  acquires  a  new  domicile,  not  by  the  celebration 
of  the  marriage,  Jmtfrom,  the  fact  that  she  follows  her  husbavd  to  his 
domicile"  And  in  a  footnote,  *'  If  the  marriage  is  notin  conflict 
with  the  law  of  the  husband's  domicile,  the  wife  has  a  right  to 
acquire  one  there."    The  italics  are  my  own.* 

Does  the  condition  precedent  not  operate  here?  If  the  wife 
acquires  a  domicile  by  following  tier  husband  to  his  domicile,  she 
cannot  do  so  till  she  is  married  to  him,  and  that  she  can  only 

^  In  quoting  Bar  I  have  used  a  translation  of  the  "  Internationale  Privat-  und 
Strafrecnt,"  about  to  appear  immediately,  with  a  view  of  the  proofs  of  which  I 
have  been  kindly  favoured  by  the  author,  Mr.  G.  R.  Gillespie,  advocate. 
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become  in  disregard  of  the  prohibition  at  her  own  domicile.  If 
she  can  acquire  it  before  the  marriage,  then  the  question  of  the 
condition  precedent  does  not  arise ;  for  her  personal  incapacity  has 
ceased  to  exist  by  her  change  of  her  own  domicile  at  her  own  hand, 
irrespective  of  the  marriage.  Let  us  try  it  by  a  concrete  instance. 
A  domiciled  Grerman  wishes  to  marry  his  deceased  wife's  sister, 
who  is  a  domiciled  Englishwoman.  Where  the  marriage  is  cele- 
brated does  not  affect  the  question ;  nor  does  the  earlier  English 
doctrine  of  the  lex  loci  contractus  as  the  determinant  of  capacity 
come  in,  for  in  this  case  English  law  clearly  proceeds  on  the  other 
principle.  Such  a  marriage  is  invalid  in  England  lege  domicilii  of 
the  woman.  Suppose  the  question  of  its  vflJidity  to  be  tried  in 
England  (as  it  similarly  was  in  Brook  v.  Brook)  in  a  dispute  as  to 
the  succession  of  a  child  of  the  marriage  to  property  belonging  to 
the  mother  of  the  child  in  England.  Could  an  English  Court,  in 
presence  of  the  raiumes  decidendi  enunciated  in  the  House  of  Lords 
in  that  case,  do  other  than  hold  such  child  illegitimate  by  reason 
of  the  nullity  of  its  parents'  marriage?  An  English  Court  did 
precisely  so  in  principle  in  the  case  of  Mette  v.  Mette^  where  the 
woman  was  a  domiciled  foreigner  under  no  incapacity.  Could  it 
do  otherwise  where  the  woman  was  the  incapacitated  party,  when 
the  condition  precedent  of  her  capacity  was  fixed  by  the  law  of 
England  ?  She  might,  of  course,  if  mi  juris  to  that  effect,  before 
the  marriage  abandon  her  own  domicile  in  England,  and  proceed- 
ing to  Germany,  animo  revumendi,  acquire  a  domicile,  and  be 
married  there  or  elsewhere ;  but  under  such  a  supposition  we  are 
no  longer  dealing  with  the  marriage  as  a  factor  in  the  change  of 
the  domicile,  we  are  then  dealing  simply  with  the  question  of  a 
woman's  change  of  domicile  as  an  independent  person,  which  would 
come  to  be  judged  by  the  recognised  criteria  of  the  law  of  domicile 
applicable  thereto,  unaffected  by  the  subsequent  occurrence  or  non- 
occurrence'of  the  marriage.  In  short,  we  find  laid  down  an  abstract 
principle,  unquestionably  sound,  and  immediately  qualified  in  its 
concrete  application  in  a  way  that  leaves  it  practically  no  concrete  to 
work  in.  On  the  wider  question  of  status  in  general,  though  he  uses 
the  expressions  **  domicil "  and  "  lex  domicilii^'  the  legal  concepts 
expressed  by  them  approach  more  nearly  to  the  Italian  theory  of 
nationality  than  to  the  Scottish  or  English  conception  of  domicile. 
The  precise  import  of  his  terms  it  is  not  in  my  way  to  discuss, 
since,  considered  in  relation  to  the  theory  of  capacity  founded  on 
the  locus  contractus,  either  principle  operates  in  the  same  way. 

The  enactment  of  the  Code  Napoleon  as  to  the  operation  of 
the  personal  statute  in  general  is  contained  in  the  3rd  section  of 
article  3 :  "  Les  lois  concemant  T^tat  et  la  capacity  des  personnes 
r^gissent  les  Frangais,  mSme  residant  en  pays  Stranger."  This 
celebrated  maxim,  though  laying  down  the  doctrine  with  sufficient 
comprehensiveness,  has  given  rise  to  much  controversy  as  to  the 
precise  meaning  of  its  terms — whether  it  fixes,  as  the  r^ulative 
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factor  of  the  personal  statute,  political  nationality  or  legal  domicile. 
On  this  interesting  discussion  I  cannot  at  present  enter.  Suffice  it 
to  say  here  that  the  dispute  cannot  by  any  means  be  said  to  be  as 
yet  finally  determined,  though  the  weight  of  high  authority  among 
distinctively  French  writers — apart  from  those  of  other  nationalities, 
Swiss,  Belgian,  or  others,  writing  in  French — apparently  leans 
towards  the  side  of  domicile,  which  was  the  principle  of  the  old 
French  law.  One  consideration  which  appears  not  to  have  been 
sufficiently  dwelt  upon  by  the  commentators  is  the  historical  cir- 
cumstances under  which  the  Code  Civil  was  framed.  The  great 
promulgator  whose  name  it  bears  was  then  looking  fondly  forward 
to  a — in  his  own  mind's  eye — not  very  distant  future  in  which  he 
should  be  the  imperial  head  of  a  vast  European  empire,  similar 
to  that  of  ancient  Bome,  in  which  there  should  be  one  political 
nationality,  but  diverse  municipal  laws,  and  in  which  Frenchmen 
were  to  enjoy  the  privileges  of  a  dominant  race,  and,  like  the  cives 
Bamani  in  the  provinces,  to  have  French  law  administered  to  them 
in  the  tribunals  of  the  tributary  states.  This  view  is  supported  by 
the  fact  that  the  Code  makes  no  reciprocal  provision  for  the  treat- 
ment of  foreigners  in  France,  which  has  been  silently  supplied 
to  French  jurisprudence  by  the  practice  of  her  Courts  and  the 
writings  of  her  jurists,  since  she  gave  up  her  Napoleonic  dream  of 
universal  empire.  In  the  mind  of  Napoleon  this  imperially-worded 
enactment  thus  meant  much  more  than  merely  that  the  Frenchman, 
like  the  Englishman  or  the  German,  should  take — to  a  greater  or 
less  extent  in  either  case — his  personal  law  of  status  and  capacity 
abroad  with  him :  he  was  to  take  his  own  law  and  procedure  with 
him  in  its  entirety.  For  the  present  let  us  take,  as  at  least 
Demangeat  does  in  France,  and  Phillimore  in  England,  the  French 
principle  to  be  that  of  domicile  and  not  of  nationality. 

The  French  law  of  marriage  bristles  with  stringent  and  minute 
provisions,  in  the  way  of  age,  publication  of  intention — the  civil 
equivalent  of  proclamation  of  banns,  now  paralleled  in  Scotland  by 
the  provisions  of  the  Marriage  Notice  Act — consent  of  parents  and 
others,  regulating  the  preliminaries  of  the  contract,  more  thickly 
than  any  other  legal  system  in  Christendom,  Article  170  pro- 
vides, "  Le  manage  contract^  en  pays  Stranger  entro  Fran9ais,  et 
entro  Fran9ais  et  Strangers,  sera  valable,  s'il  a  ^t^  c^l^br^  dans  les 
formes  usit^es  dans  le  pays,  pourvu  qu'il  ait  ^t^  proc^d^  des  publi- 
cations prescrites  par  Tart.  63,  au  titre  des  Actes  de  T^tat  civil,  et 
que  le  Fran^ais  n'ait  point  contrevenu  au  dispositions  contenues 
au  chapitre  pr^c^ent ;"  that  is  to  say,  those  relating  to  the  publica^ 
tion  (fixt  63),  and  to  the  various  impediments  to  marriage,  which 
extend  to  about  twenty  articles. 

It  is  not,  however,  the  failuro  to  comply  with  every  one  of  these 
twenty  which  would  import  absolute  nidlity  of  a  marriage,  but  only 
of  certain  ones  enumerated  in  article  184.  These  are — the  prohibi- 
tions which  exist  to  the  marriage  of  a  man  below  eighteen  and  a 
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woman  below  fifteen  years  of  age ;  those  which  arise  from  the  sub- 
sistence of  a  previous  marriage ;  or  from  the  forbidden  d^ees  in 
the  direct  or  collateral  lines. 

French  Courts  appear,  however,  to  have  begun  the  administration 
of  these  provisions  as  to  publication  and  cictes  respectv^ux  to 
French  marriages  abroad  in  a  way  that  they  could  not  have  been 
applied  to  marriages  at  home,  that  is  to  say,  to  import  absolute 
nullity.  A  case  is  cited  by  Phillimore  in  the  Cour  de  Cassation  in 
1837,  which  was  followed  by  another  in  a  provincial  court  in  the 
next  year,  in  both  of  which  publications  and  (tctes  respedueux 
appear  to  have  been  omitted,  and  in  which,  therefore,  the  marriages 
were  held  void.  The  judgment  of  the  Cour  de  Cassation  was  on 
the  ground  that  though  the  law  could  not,  in  strictly  equitable 
interpretation,  be  strained  in  its  application  to  marriages  abroad 
beyond  its  legitimate  application  to  marriages  at  home,  yet,  as  in 
regard  to  home  marriages,  it  found  its  sanction,  not  in  nullity,  but 
in  the  penalties  imposed  on  the  civil  ofi&cials  who  were  concerned 
in  the  celebration ;  and  as  it  could  not  enforce  this  sanction  on  the 
officials  of  a  foreign  country,  who  were  beyond  its  jurisdiction,  it 
was  driven  to  hold  the  marriage  invalid  as  the  only  possible  way 
left  to  it  in  the  circumstances  of  enforcing  its  enactments.  Sir 
R  Phillimore  quotes  the  criticism  of  Foelix  in  attack  of  the  leasous 
of  this  judgment,  to  the  effect  that  no  more  stringent  interpretation 
could  be  put  on  these  provisions  in  the  case  of  marriages  abroad 
than  of  those  at  home.  The  more  equitable  view  of  Foelix  is  now 
the  rule  of  the  French  Courts  as  exemplified  in  a  considerable 
number  of  recent  decisions,  which,  taken  together,  very  definitely 
establish  that  the  want  of  consents  and  publications  will  not  alone 
invalidate  a  marriage  of  French  subjects  abroad  unless  it  be 
"entach^  de  clandestinit^"  which  last  has  been  interpreted  to 
mean  an  intention  to  evade  the  provisions  of  the  domestic  law. 

These  decisions  have  established  further  that  the  presence  or 
absence  of  fraudulent  intent  is  a  question  of  fact  to  be  left  to 
"  Tappr^ciation  souveraine  des  tribunaux  et  cours  d'appel " — as  we 
should  say,  a  jury  question.  One  or  more  cases  to  this  efiect  are 
to  be  found  in  nearly  every  volume  of  the  Journal  de  Droit 
International  Priv4,  and  in  each  volume  of  the  last  decade  of 
Sirey's  Becueil  G^niral  des  Lois  et  des  Arr^.  According  to  the 
Bevue  this  doctrine  is  now  to  be  regarded  as  '*  d'apr^  une  juris- 
prudence constante.''  And  it  would  not  appear  that  publicity 
of  any  kind  is  essential  to  the  validity,  in  France,  of  the  marriage, 
where  none  such  is  required  by  the  lex  loci;  that,  for  example,  a 
marriage  in  Scotland  by  written  consent  or  before  two  witnesses 
would  not  necessarily  be  "  entach^  de  clandestinit^  "  in  France,  the 
question,  whether  or  not  it  did,  depending  on  the  view  the  Court 
might  take  of  the  facts  as  showing  the  intention  of  the  parties  (Jour, 
de  Dr.  Int.  Priv^,  1877,  p.  43).  The  French  decision  on  the  Simonin- 
Mallac  marriage  falls  into  this  series,  for  it  was  on  the  ground  of 
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clandestinity,  combined  with  no  appearance  for  the  defender, 
that  the  judgment  in  the  French  Court  was  based  (2  Sw.  and  Tr. 
73,  supruy  p.  295). 

Though  the  French  Code  contains  no  provision  similar  to 
that  of  the  Prussian  and  Austrian  Codes,  that  the  personal  law 
of  foreigners  shall  be  regarded  in  the  Courts  of  these  countries,  nor 
indeed  any  provision  for  the  marriages  of  foreigners  in  France, 
it  has  been  consistently  maintained  by  French  jurists  that  an 
equitable  principle  of  reciprocity  prevails  in  this  matter  in  Frencli 
jurisprudence.  Of  this  opinion  are  Merlin  de  Douai,  Foelix,  and 
Calvo,  and  others  cited  in  Sirey  (Les  Codes  Annot^s,  i.  20).  This 
is  confirmed  by  the  fact  that  at  one  time  an  attempt  was  made 
by  the  French  Legislature  to  establish  a  means,  somewhat  similar 
to  those  of  the  Prussian  procedure,  of  informing  its  officials  of  the 
domiciliary  capacity  of  foreigners  proposing  to  celebrate  marriage 
in  France.  Two  different  attempts  were  made  to  secure  this  end, 
both  of  which  proved  abortive,  and  at  present  no  procedure  of  the 
kind  is  in  force  in  France.  The  working  of  this  principle  is  shown 
in  the  course  of  judicial  decision  in  various  aspects. 

The  clearness  with  which  French  law  draws  the  line  of  distinc- 
tion between  capacity  and  form,  and  the  consistency  with  which  it 
applies  its  principles,  is  illustrated  further  in  the  interpretation 
put  by  the  Courts  on  the  "  formes  usit^es  dans  le  pays  "  of  article 
170,  which  have  been  held  to  include  the  validity  of  a  marriage 
had  in  a  country  where  the  forms  of  celebration  are  exclusively 
religious,  and  where  no  civil  forms — the  omission  of  which  in 
France  would  involve  absolute  nullity — exist,  as  in  Brazil  and  the 
Argentine  Eepublic  (Jour,  de  Dr.  Int.  Priv^,  1879,  p.  281 ;  1881,  p. 
516).  Consistency  of  practice  is  further  preserved  in  the  converse 
rule,  that  a  marriage  of  French  subjects  abroad  is  invalid  if  not 
in  accordance  with  the  forms  of  the  locus  celebratianis,  which  the 
French  law  regards  not,  like  Savigny,  as  optional  merely,  but  obliga- 
toiy.  This  was  the  subject  of  decision  in  the  Tribunal  Civil  de  la 
Seine  in  January  last  in  the  case  of  the  marriage  of  a  Frenchman 
with  an  Italian  woman  in  Italy,  celebrated  only  before  a  priest 
without  the  civil  forms,  which  are  obligatory  in  Italy  as  in  France, 
an  ecclesiastical  ceremony  (which  may  follow  the  civil  one)  being 
optional  in  both  countries. 

Taken  along  with  the  qualifications  involved  in  these  recent 
decisions,  the  summing  up  of  Foslix  still  expresses  the  state  of  the 
French  law  on  the  subject :  "  Les  quality  et  les  conditions  requises 
pour  pouvoir  contracter  manage  appartiennent  sans  aucun  doute  au 
statut  personnel,  et,  par  suite,  le  mariage  contract^  en  pays  Stranger 
par  un  Franqais  n'est  valable  qu'autant  que  ces  dernier  n'a  pas 
contrevenu  aux  dispositions  des  art  144  k  164  du  Code  Civil; 
c'est  ce  que  porte  Tart.  170  du  mSme  Code,  et  ce  texte  est  con- 
forme  aux  principes  du  droit  international "  (i  198). 

To  the  same  effect  is  the  later  work  of  Calvo,  published  in  1880. 
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His  statement  of  the  trae  principle  of  international  lawon  this  matter, 
which  he  takes  to  he  the  law  of  all  civilized  jnrispnidence,  all  excep- 
tions to  which  are  mere  erroneous  deviations  from  the  trae  path,  is, 
"  La  r^le  qui  domine  en  cette  mati^re,  c'est  que  la  validity  d'un 
manage  se  determine  d'apr^  la  loi  du  pays  oii  il  a  ^  c^^r^,  de 
sorte  que  quand  une  personne  se  marie  dans  un  autre  paya  que  le 
sien  en  accomplissant  les  formality  locales,  la  l^timite  de  son 
manage  ne  pent  Stre  contests  q'en  cas  d'inobservation  de  la  loi 
^trang^re,  sans  autre  exception  que  celle  resultant  de  rintention 
^vidente  de  se  soustraire  aux  rigles  de  son  statut  personnel  ou  defaire 
frauds  a  la  hide  son  pays  idyriginer  He  then  applies  it  to  French 
marriages  in  particukir :  "  La  jurisprudence  en  ce  qui  regarde  ces 
manages  contract^  par  les  Fraufais  en  pays  Strangers  prend  pour 
point  de  depart  la  r^le  locus  regit  actum  (la  loi  du  Ueu  oii  I'acte  est 
pass^)  et  le  principe ;  que  les  lois  concemant  I'dtat  et  la  capacity  des 
personnes  r^gissent  les  Fran9ais  mSme  residant  en  pays  Stranger/' 
He  carries  the  principle  into  cases  beyond  the  express  provisions  of 
the  Code,  hut  which  are  the  logical  consequences  of  these  provisions, 
that  is  to  say,  marriages  in  France  between  foreigners,  or  between 
a  French  subject  and  a  foreigner,  whose  validity  therefore  depends 
on  the  law  of  the  foreign  domicile  as  to  capacity,  and  on  that  of 
France  as  to  form.  "  De  sorte,"  he  says,  "  qu'il  rdsulte  des  differ- 
ences qui  existent  entre  les  lois  de  la  France  et  celles  des  autre  pays, 
que  le  Fran^ais,  qui  se  marie  en  France,  s'expose  k  voir  annular 
son  mariage  pour  des  causes  ^nonc^  dans  une  loi  dont  il  ignore 
les  dispositions."  This  is  merely  carrying  out  the  doctrine  of  the 
personal  statute,  as  applied  to  matrimonial  capacity,  to  its  Intimate 
logical  results.  This  doctrine  would  admit  no  such  lame  and 
impotent  conclusions  as  that  of  Justice  Cotton  in  Sottomayor  v. 
De  Barros,  where,  raising  the  hypothetical  case  of  one  of  the  parties 
being  incapacitated  by  a  foreign  domestic  law,  while  the  other,  dom- 
iciled in  England,  was  free  from  incapacity,  he  would  fling  over 
the  logical  principle,  and  hold  the  marriage  valid,  on  the  ground 
that  to  annul  it  would  be  to  work  injustice  to  a  British  subject 

French  law  observes  the  rule,  in  opposition  to  the  German  view 
of  Savigny  and  Bar,  that  the  domestic  law  of  each  party  must  be 
severally  satisfied  as  to  his  or  her  capacity.  This  was  illustrated 
in  a  recent  case  of  some  notoriety.  Musurus  Bey,  son  of  the 
Turkish  Ambassador  in  London,  eloped  to  England  with  the 
Countess  d'lm^court-Vassinhac,  a  girl  of  sixteen  years  old,  and 
married  her  by  special  licence  in  Westminster.  The  mother  of 
the  Countess  raised  what  we  should  call  an  action  of  declarator  of 
nullity  of  the  marriage  under  article  182  of  the  Code  Civil,  which 
gives  a  title  to  sue  such  an  action  to  the  persons  whose  consent 
was  requisite  to  its  validity,  as  well  as  to  that  one  of  the  parties 
to  the  marriage  who  stood  in  need  of  the  consent  The  Cour  de 
Paris,  afiBrming  the  Tribunal  Civil  de  la  Seine,  held  the  marriage 
null  as  contracted  without  the  consent  of  the  Countess's  mother, 
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in  fraud  of  the  law  of  France,  which  was  the  domestic  law  of  the 
bride,  but  not  of  the  bridegroom.  There  appears  to  have  been 
pleaded  against  the  jurisdiction  what  is  precisely  the  argument  of 
Bar  on  the  point,  that  the  "  qualite  d'^trang^re  "  fixed  on  the  woman 
by  her  marriage  with  a  foreigner  withdrew  her  from  the  operation 
of  French  law  in  any  question  as  to  her  capacity  to  contract  it. 
One  would  be  surprised  to  find  the  French  Court  doing  other  than 
it  did,  repelling  the  plea  as  a  plain  petUio  principii,  and  positing 
the  rule  that  the  validity  of  a  marriage  depends  on  the  personal 
law  of  both  parties  "  (Jour,  de  Dr.  Int  Priv^,  1880, 300 ;  1882, 308). 

The  Code  Civil  established  divorce  in  France  for  various  causes, 
but,  as  is  well  known,  shortly  after  the  Sestoration  in  1816, 
divorce  for  any  cause  was  abolished,  the  highest  remedy  left  being 
"s^parationde  corps  etde  bien8,"equivalent  to  our  judicial  separation; 
and  so,  in  spite  of  enlightened  efforts  for  its  resurrection  since  the 
establishment  of  the  present  Bepublic,  the  law  still  remains.  The 
application  of  the  principle  of  reciprocity  would  cover  the  capacity 
of  a  foreigner  who  had  been  validly  divorced  in  his  own  country 
to  marry  again  in  France  during  the  lifetime  of  his  former  spouse. 
Where  both  parties  were  strangers,  merely  making  France  their 
loeits  celebrationis,  no  difficulty  would  arise,  but  different  considera- 
tions would  come  in  where  the  foreigner  proposed  to  marry  a  French- 
woman, and  further,  where  the  first  wife  was  a  Frenchwoman. 
The  determination  of  this  question  in  France  has  been  by  no 
means  "  d'apr^s  une  jurisprudence  constante."  Foelix  pronounces 
for  the  more  liberal  view,  and  notes  the  decision  of  a  provincial 
tribunal  in  1842  (apparently  the  only  one  which  had  yet  emerged 
when  he  wrote)  in  support  of  it.  His  editor,  Demangeat,  however, 
is  on  the  other  side,  expressing  a  moral  horror  of  all  divorce,  and 
justifjring  the  opposite  view  on  the  ground  that  the  indissolubility  of 
marriage  by  anything  but  death  being,  by  the  law  of  France,  con- 
trary to  good  morals  and  public  policy,  it  cannot  afford  the  reverse 
any  countenance  whatever.  He  quotes  the  reversal  by  the  Cour 
de  Cassation  of  the  judgment  cited  by  Foelix  and  others  in  the 
inferior  courts  following  it  Coming,  however,  to  another  decision 
of  the  same  Court  in  1860,  which  may  be  taken  as  inaugurating  the 
acceptance  of  the  view  of  Foelix,  he  expresses  extreme  dissatisfac- 
tion with  it,  and  maintains  that  in  pronouncing  it  the  Court  has 
asserted  but  not  reasoned.  In  fact  it  appears  to  have  put  him 
out  of  the  calm  temper  becoming  a  jurist  sdtogether,  for  he  asserts 
that  its  recognition  would  logically  involve  that  of  a  foreign  mar- 
riage between  brother  and  sister. 

In  the  same  note,  however,  he  cites  a  decision  of  the  same  Court 
in  1818,  where  the  logical  converse  of  the  doctrine  he  is  combating 
was  affirmed,  to  the  effect  that  a  person  whose  domestic  law  did  not 
admit  divorce  could  not — ^prior,  of  course,  to  1816 — invoke  the  aid 
of  the  French  Courts  to  enable  him  to  obtain  a  divorce  in  France. 

To  one  trained  in  the  law  of  Scotland  or  England,  with  its 
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almost  fetichistic  reverence  for  judicial  precedent,  there  is  nothing 
more  puzzling  than  the  behaviour  of  French  tribunals  in  this 
respect.  To  find  one  Lord  Ordinary  deciding  a  question  in  a  sense 
directly  contradictory  to  that  of  the  reported  judgment  of  a  brother 
Lord  Ordinary — or  perhaps  two  Sheriffs  would  be  in  some  ways 
a  better  parallel — ^though  perhaps  not  frequent,  would  not  be  re- 
garded as  unexampled,  but  to  find  him  persisting  in  adjudicating 
future  cases  according  to  his  own  view,  after  a  Division  of  the  Inner 
House  had  deliberately  and  unmistakably  pronounced  in  favour  of 
the  view  of  his  brother  judge,  would  certainly  be  disconcerting  to 
the  Scottish  legal  mind.  On  this  point  of  the  recognition  of  foreign 
divorces  Sirey  (Codes  Ann.  i  21)  cites  four  decisions  on  the  one 
side  and  three  on  the  other.  The  former  list — ^to  the  effect  that  a 
foreigner  divorced  in  his  own  country  may  validly  marry  again  in 
France  either  a  foreign  or  a  French  woman — ^is  headed  by  the  deci- 
sion of  the  Cour  de  Cassation  quarrelled  with  by  Demangeat  Two 
of  those  to  the  contrary  effect  are  prior  in  date  to  this  one,  the  lat- 
ter of  them  being  in  1859,  while  the  third  is  one  from  the  local  Court 
of  Douai  in  1877.  Here  is  the  Lord  Ordinary  persisting  in  holding 
to  the  older  precedents  seventeen  years  after  the  Inner  House — or 
say  even  the  House  of  Lords,  for  the  Cour  de  Cassation  in  Paris 
has  no  Court  of  review  above  it — ^that  the  diametrically  opposite 
view  is  the  right  one!  This  same  judgment,  however,  was  reversed 
by  the  same  Court  in  1878,  and  it  has  been  followed  by  the  Court 
of  Amiens  in  1880.  With  two  judgments  of  the  supreme  national 
Court  for  it,  may  we  now  take  it  as  settled  law  ? 

By  a  decision  of  the  Cour  de  Paris  in  1873  (Sirey,  Bea  1873,  2, 
112)  the  liberty  of  the  divorced  foreign  wife  to  marry  in  France  is 
subject  to  one  wholesome  limitation.  Article  228  of  the  Code  for- 
bids a  woman  to  remarry  before  the  elapse  of  ten  months  from  the 
dissolution,  from  whatever  cause,  of  her  previous  marriage.  The 
above  decision  finds  that  this  is  one  of  the  sovereign  provisions 
of  the  French  law,  which  cannot  in  any  case  be  derogated  from. 
And  this  not  only  though  the  foreign  law  contains  no  such  restric- 
tion, but  even,  though  it  has  provided  other  means  of  its  own  for 
obviating  the  possibility  of  a  woman's  marrying  a  second  time, 
while  the  contingency  existed  of  the  emergence  of  progeny  of  the 
first  carriage,  or,  it  might  be,  of  the  adultery  which  brought  about 
the  divorce. 

In  England,  though  no  decision  on  the  point  exists,  it  would  of 
course  have  been  the  case,  under  the  old  criterionship  of  the  lex 
loci  contraduSy  that  a  person  under  religious  vows  of  celibacy  at  his 
domicile  would  be  free  to  marry  in  England ;  and  so,  according  to 
Lord  Eraser,  it  would  be  in  Scotland  still.  But  if  English  law  is  now 
to  be  regarded  as  having  changed  front  and  adopted  the  lex  domicilii 
as  its  determinant,  the  question  assumes  a  different  aspect  West- 
lake  gives  his  opinion  "  with  confidence  "  that  such  an  incapacity 
would  not  be  recognised  in  England.    He  rests  his  opinion  on  the 
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somewhat  unsatisfactory  ground  that  such  a  prohibition,  being  of  a 
personal  and  penal  nature,  is  limited  to  the  territory  of  the  enact- 
ing state.  Penal,  in  the  strict  sense,  it  is  not,  for  religious  vows  are 
voluntarily  undergone.  But  be  the  law  of  England  what  it  may, 
the  French  Court  of  Appeal  has  pronounced  that  a  Spanish  Capu- 
chin monk,  who  had  become  domiciled  in  France  by  authorization 
of  the  government  (in  concealment  of  his  ecclesiastical  condition) 
but  not  naturalized,  was  incapable  of  marrying  in  France.  The 
judgment  proceeds  on  the  view  of  the  disastrous  consequences  of 
holding  a  marriage  good  in  France,  knowing  that  it  would  be  held 
bad  in  Spain  (Calvo,  ii  181). 

{To  he  continued.) 
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Serjeant  Ballanttne,  one  of  the  most  popular  counsel  at  the 
English  Bar,  has  favoured  the  public  with  his  experiences,  profes- 
sional and  otherwise.  They  could  not  fail  to  form  readable  volumes. 
The  learned  author  has  witnessed  so  many  strange  scenes,  and  met 
with  such  a  variety  of  characters  in  the  course  of  the  many  years 
during  which  he  has  practised,  that  it  would  have  been  almost 
impossible  for  him  to  write  a  diQl  book.  That  it  might  have  been 
better  will,  however,  probably  be  the  opinion  of  its  readers.  One 
expects  so  much  from  such  a  man  as  Serjeant  Ballantyue.  It  is 
right  to  say  that  his  own  pretensions  as  an  author  are  not  great ; 
he  writes  in  a  very  modest  tone,  and  as  if  fully  alive  to  the  literary 
defects  of  his  book.  He  has  certainly  not  been  able  to  marshal  his 
experiences  or  recollect  their  minute  details  as  he  is  wont  to  do  his 
facts  when  addressing  a  jury.  Moral  reflections  suggest  good  stories, 
and  good  stories  reflections,  just  as  they  might  do  in  the  smoking- 
room.  Of  course  in  a  book  of  this  sort  want  of  arrangement. does 
little  harm,  and  has  even  a  certain  attraction  about  it.  "  If  I  were 
one  of  the  industrious  classes,"  he  says,  "  I  might  sit  down  and 
rearrange  what  I  have  written ;  but  if  I  did  contrive  to  write  a 
book  orderly  and  in  accordance  with  rule,  my  identity  would  be 
lost,  and  so  if  my  details  are  confusing,  I  must  throw  myself  upon 
the  mercy  of  my  readers,  and  ask  them  to  pity  my  infirmities." 
These  sentences  occur,  not  in  the  preface,  but  about  half-way  in 
the  second  volume,  and  are,  as  he  says,  a  proof  of  how  incurable  is 
his  disposition.  His  memory  seems  to  play  him  curious  tricks.  He 
has  forgotten  the  name  of  the  ship  in  which  he  returned  from  India 
in  1876,  and  of  the  regiment  which  entertained  him  while  at  Baroda. 
He  is  particularly  weak  in  the  matter  of  dates.  He  does  not  tell 
OS  when  he  was  bom,  nor  when  he  was  called  to  the  Bar.  He  has 
given  us,  however,  a  description  of  the  state  of  London  previous  to 
his  call  which  almost  drove  us  to  the  conclusion  that  he  must  be 
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a  very  old  man  indeed — about  the  age  of  the  century,  if  not  older. 
We  feel  convinced,  however,  that  this  cannot  be  the  case,  and  have 
finally  concluded  that  his  age  falls  short  of  the  patriarchal  If  in 
the  matter  of  age  we  do  him  injustice  he  is  entirely  to  blame.  A 
man  who  gives  to  the  public,  in  any  form,  his  autobiography,  may 
fairly  be  expected  to  furnish  his  readers  with  the  leading  dates. 

Serjeant  Ballantyne  was  bom  in  London.  He  is  out  and  out  a 
London  man,  to  whom  th^  ways  of  that  great  city  are  very  dear. 
His  business  hours  have  been  spent  in  its  Courts,  his  leisure  in  its 
clubs,  and  he  worships  that  apostle  of  Cockneydom,  Charles  Dickens. 
His  father,  who  had  originally  been  in  the  army,  became  a  member 
of  the  Bar,  and  at  the  time  of  his  son's  birth  lived  in  Serjeants'  Inn, 
Fleet  Street.  Apparently  he  did  not  succeed  in  the  profession,  and 
at  the  period  when  his  son  was  called  to  the  Bar  occupied  the  position 
of  magistrate  at  the  Thames  Police  Court,  a  tribunal  since  abolished. 
Young  Ballantyne  had  early  associations  with  Criminal  Courts,  with 
a  curious  class  of  clients,  and  an  equally  curious  class  of  attorneys. 
He  has  continued  to  be  in  the  main  an  Old  Bailey  practitioner,  and 
his  experiences  are  chiefly  obtained  within  the  walls  of  the  Central 
Criminal  Court.  It  may  not  be  the  highest  walk  in  the  profession, 
but  it  is  certainly  one  of  the  most  interesting.  No  Chancery  or  Par- 
liamentary barrister  could  easily  have  written  so  attractive  a  book. 

He  had,  like  many  others,  to  undergo  the  experiences  of  hope 
deferred.  His  income  for  the  first  year  was  only  four  guineas  and 
a  half,  while  for  the  third  it  did  not  eirceed  seventy-fiva  He  thus 
describes  hia  earliest  professional  appearance : — 

"  I  was  instructed  by  a  gentleman  named  Conquest  to  apply  for 
the  renewal  of  his  licence  for  a  theatre  called  the  Grarrick,  situated 
in  Leman  Street,  Whitechapel.  This  place  of  amusement  was 
within  my  father's  district,  who  was  then  a  magistrate  of  the 
Thames  police,  and  it  was  probably  from  this  circumstance  that  so 
much  confidence  was  reposed  in  me.  I  rose,  but  could  see  nothings 
the  Court  seemed  to  turn  round,  and  the  floor  to  be  sinking.  I 
cannot  tell  what  I  asked,  but  it  was  graciously  granted  by  the  Bench." 

He  had  more  confidence,  but  apparently  less  success,  when 
shortly  afterwards,  being  *'  intrusted  with  a  brief  by  a  rather  shady 
attorney  of  the  Jewish  persuasion,"  he  proceeded  to  put  a  question 
suggested  by  his  client  It  was  met  by  a  direct  negative.  " '  What 
a  Ue ! '  ejaculated  my  client,  and  dictated  another  question :  the 
same  result  followed,  and  a  similar  ejaculation.  By  his  further 
instruction  I  put  a  third,  the  answer  to  which  completely  knocked 
us  over.  My  client  threw  himself  back ;  '  Well,'  said  he, '  he  is  a 
liar,  he  always  was  a  liar,  and  always  will  be  a  liar.'  *Why/ 
remarked  I,  *you  seem  to  know  all  about  him.'  'Of  course  I  do/ 
was  the  reply,  *  he  is  my  own  son.' " 

The  Thames  Police  Court  seems  to  have  been  a  somewhat  peculiar 
institution.  Mr.  Ballantyne,  senior,  had  for  his  colleague  an  old 
sea-captain.    "  It  was  thought  in  those  days,"  remarks  the  Seijeant, 
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"  that  the  experiences  of  navigating  a  ship  on  the  sea  would  be  a 
good  preparation  for  administering  the  law  in  connection  with  the 
river/'  The  magistrates  had  a  staff  of  police  attached  to  their 
Court  and  under  their  control.  These  men  used  to  be  accompanied 
by  young  BaUantyne,  he  tells  us,  day  and  night  Doubtless  in 
these  strange  localities,  while  witnessing  many  a  curious  scene,  the 
youthful  barrister  acquired  not  a  little  information  useful  to  him 
in  his  after  career. 

Although  Serjeant  BaUantyne  is  of  course  too  thorough  an 
English  barrister  to  take  note  of  how  things  are  managed  in  Scot- 
land, yet  he  is  by  no  means  blind  to  the  defects  of  the  legal  system 
in  his  own  country.  One  of  the  first  anecdotes  which  he  relates 
illustrates  very  forcibly  the  absurdities  of  private  prosecutions.  A 
Turk  who  had  been  robbed  was  bound  over  to  prosecute  at  the 
next  sessions.  As  he  could  not  find  bail  he  was  committed  to 
prison.  The  accused  did  find  bail  and  became  a  free  man.  "  The 
sessions  arrived,  and,  as  might  be  expected,  the  thief  did  not  Ben 
Hyam,  after  the  loss  of  his  earnings  and  his  liberty,  was  released. 
What  became  of  him  I  never  heard,  but  his  reflections  upon  English 
justice  could  hardly  have  been  higher  than  those  we  entertain  about 
an  Eastern  cadi"  The  Serjeant  adds,  *'  I  have  met  with  an  account 
of  the  above  iucident  as  having  occurred  in  Bussia,  but  I  can  vouch 
for  the  accuracy  oi  my  statement,  and  that  it  occurred  in  London 
about  the  year  1830."  We  can  assure  Serjeant  BaUantyne  that 
such  a  miscarriage  of  justice  would  have  been  impossible  in  this 
despised  little  country  north  of  the  Tweed.  The  thief  might  indeed 
have  escaped,  but  his  victim  could  not  have  suffered  the  punishment. 

Becent  attention  has  been  called  to  the  case  of  accused  persons 
being  convicted  in  England  before  presumably  competent  Courts 
and  judges  of  great  eminence  for  crimes  which  they  never  com- 
mitted. Blunders  of  this  class,  the  consequence  of  which  it  is 
positively  horrible  to  contemplate,  Serjeant  BaUantyne  is  inclined 
to  attribute  in  some  measure  to  the  fact  that  many  of  the  English 
judges  are,  from  their  previous  training,  whoUy  unfitted  to  deal 
with  criminal  cases.  A  barrister,  for  example,  who  practises  in  the 
Court  of  Chancery,  may  have  no  experience  in  the  art  of  examining 
witnesses.    This  is  what  our  author  says : — 

"The  amalgamation  of  the  Common  Law  and  Equity  systems 
is  now  an  accomplished  fact,  although  the  procedure  is  still  very 
different  in  the  different  Courts,  and  judges  are  caUed  upon  to  deal 
with  causes  by  means  utterly  novel  to  them ;  but  this,  doubtless, 
wiU  all  come  right  in  time,  after  a  reasonable  number  of  suitors 
have  been  ruined ;  but  I  venture  to  suggest  that  this  change  affords 
the  opportunity  that  has  been  long  wanted  of  initiating  a  radical 
alteration  both  in  the  practice  and  the  procedure  of  Criminal 
Courts.  I  certainly  do  not  make  the  observations  I  am  about  to 
from  any  doubt  of  the  eminent  ability  of  members  of  what  was 
caUed  the  Equity  Bar,  but  surely  it  can  hardly  be  conceived  that 
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they  are  fitted  to  be  taken  from  the  midst  of  affidavits,  with  no 
knowledge  of  oral  testimony  or  of  the  habits  and  character  of  those 
who  occupy  the  proceedings  of  the  Crown  Courts,  to  preside  upon 
some  complicated  question,  involving  the  life  or  the  slavery  for  life 
of  a  human  being." 

He  has  a  conscientious  belief  that  "  the  employment  of  untrained 
men  to  try  grave  criminal  charges  is  a  great  and  serious  eviL" 
Judges  of  this  stamp  may,  as  he  points  out,  do  mischief  in  two 
ways.  They  may  cause  the  guilty  to  go  free,  and  may  lead  to  the 
conviction  of  the  innocent.  He  mentions  one  case  in  which  he  was 
concerned — a  trial  for  murder.  The  facts  proving  the  prisoners 
guilt  were  to  his  mind  conclusive,  but  "Mr.  Justice  Blackburn 
impressed  those  who  heard  him  sum  up  upon  this  occasion  with 
the  idea  that  he  was  labouring  under  a  sense  of  hesitation  and 
doubt ;  and  juries  [sic],  always  loath  to  inflict  the  penalty  of  death, 
were  affected  by  his  demeanour.  On  this  occasion  this  very  dis- 
tinguished man  fully  exhibited  his  kindly  nature  and  his  inexperi- 
ence." In  another  place  he  says,  "The  public  have  had  their 
attention  called  to  two  recent  cases  connected  with  the  administra- 
tion of  the  criminal  law.  Both  of  them  happen  to  have  been  tried 
by  the  same  judge,  whose  intellect  is  of  the  highest  order,  and 
before  whom  it  has  frequently  been  my  pleasure  to  practise.  He 
was  selected  from  the  highest  rank  of  the  Chancery  Bar.  In  the 
first  of  these  cases  a  prisoner  was  left  for  execution.  The  colleague 
of  the  judge  fortunately  entertained  doubt,  and  inquiries  were 
readily  instituted,  and  the  result  was  the  discovery  of  the  man's 
innocence.  In  another  case  two  men  had  undergone  a  long  term 
of  imprisonment,  part  only  of  a  much  longer  sentence,  well  deserved, 
if  they  had  been  guilty.  They  have  been  shown  to  be  perfectly 
innocent,  pardoned,  and  recompensed.  I  was  not  present  at  either 
of  these  trials,  but  some  who  were  have  told  me  that  the  judge 
took  a  perfectly  just  view  in  both  cases ;  but  he  had  to  address 
county  juries  of  the  commoner  class,  and  in  both  instances  they 
were  governed  rather  by  details  that  shocked  their  feelings  than  by 
the  evidence  that  ought  to  have  controlled  their  judgment"  He 
further  points  out  that  on  Circuit  inexperienced  judges  are  often 
assisted  by  junior  and  inexperienced  barristers,  and  hence  the  risk 
of  a  miscarriage  of  justice  is  increased. 

It  may  be  said  that  these  are  only  the  prejudiced  notions  of  a 
criminal  lawyer  who  views  with  dislike  the  invasion  of  his  own 
department  by  men  who  have  been  educated  in  another  school ; 
but  nevertheless  they  have  much  which  recommends  them  to 
common-sense. 

Holding  such  opinions,  it  is  not  surprising  that  he  should  advo- 
cate a  Court  of  Appeal  in  criminal  cases.  "  The  Court  of  Appeal," 
he  says, "  ought  to  have  the  power  of  both  diminishing  and  increas- 
ing the  punishments  inflicted  by  the  judges  of  first  instance.  It 
would  not  be  called  upon  to  rehear  the  cases,  but  decide,  as  is  done 
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at  present  by  the  tribunals  who  bear  motioiis  for  new  trials  in  civil 
suits,  members  of  the  Criminal  Appeal  Court  being  embodied  with 
the  High  Court  of  Justice,  and  receiving  aid  from  their  brother 
judgea  Another  ground  urged  ''is  one  which  only  aiSects 
England."  Such  a  Court  of  Appeal,  he  argues,  would  abolish  a 
dij3creditable  anomaly.  By  an  expensive  process  criminal  cases 
may  at  present  be  removed  into  the  Court  of  Queen's  Bench, 
where,  in  spite  of  the  position  of  the  judge  and  jury,  a  verdict  is 
not  necessarily  final  We  have  here  again  a  striking  instance  of 
English  legal  inconsistencies. 

Serjeant  Ballantyne  is  in  favour  of  the  old  system  of  transporta- 
tion. He  thinks  that  it  created  much  dread  to  the  criminals,  and 
had  also  a  wholesome  effect  upon  their  friends  and  accomplices. 
Further  he  observes,  "There  are  classes  of  criminals  that  can 
never  be  reformed  whilst  they  are  allowed  to  remain  in  tiiis 
country,  and  yet  their  offences  may  not  justify  imprisonment  for 
life.  In  another  country  they  might  find  an  opening  for  redemp- 
tion, in  this  none.  There  may  be  political  grounds  which  make  it 
impossible  to  revert  to  the  system  of  transportation.  With  these 
I  am  not  capable  of  dealing,  but  my  experience  may  be  trusted  for 
knowing  that,  next  to  death,  it  inflicted  the  greatest  terror,  and  to 
those  capable  and  desirous  of  repentance  the  only  chance  of  refor- 
mation." Whatever  may  be  the  advantages  of  transportation,  we 
fear  that  the  "  political  grounds  "  render  it  hopeless  to  expect  that 
this  mode  of  punishment  will  be  revived.  Colonies  will  not  sacri- 
fice themselves  merely  that  experiments  may  be  tried  with  the 
felons  of  the  mother  country,  and  that  colony  must  indeed  be  in 
a  far  from  flourishing  condition  which  would  invite  the  assistance 
of  convict  labour.  Transportation  as  a  punishment  operated,  we 
suspect,  very  unequally.  Serjeant  Ballantyne  mentions  a  case 
in  which  a  young  lady  in  Majdiall  &  SneUgrove's,  "  one  of  the 
handsomest  young  women  I  have  ever  seen  in  my  life,"  was  sent 
abroad  for  fourteen  years.  Her  crime  was  theft  On  board  the 
ship  she  captivated  either  the  doctor  or  the  parson,  married  him, 
and  lived  as  his  servant-wife.  "  I  am  told,"  he  adds,  "  that  many 
happy  marriages  of  this  class  were  made."  In  a  convict  prison  at 
home  good  looks  will  not  avail  their  possessor. 

Serjeant  Ballantyne's  "  Experiences  "  of  course  contain  numerous 
good  stories  of  Bench  and  Bar.  In  this  respect  they  fall  short  of 
certain  Scottish  works  belonging  to  the  same  category.  We  meet 
with  no  barrister  to  be  compared  with  Henry  Erskine  either  as  a 
wit  or  a  gentleman;  with  no  judges  such  as  Eames  or  Monboddo, 
although  we  must  at  the  same  time  confess  with  none  so  offensive 
as  Braxfield 

The  description  which  he  gives  of  the  Old  Bailey  Court  in  its 
unreformed  days  suggests  many  an  abuse,  and  he  indeed  tells  us 
that  "  the  mode  in  which  business  was  conducted  in  that  tribunal 
made  it  a  term  of  opprobrium  to  be  called  an  Old  Bailey  barrister." 
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The  city  appointed  the  judges  who  sat  as  commissioner,  common 
Serjeant,  and  recorder.  The  sittings  lasted  from  nine  in  the  morn- 
ing until  nine  at  night ;  of  course  this  involved  much  eating  and 
drinking.  "  Two  luxurious  dinners,"  he  tells  us,  "  were  provided, 
one  at  three  o'clock,  the  other  at  five.  The  ordinary  of  Newgate 
dined  at  both.  The  scenes  in  the  evening  may  be  imagined,  the 
actors  in  them  having  generally  dined  at  the  first  dinner.  There 
was  much  genial  hospitality  exercised  towards  the  Bar,  and  the 
junior  members  were  given  frequent  opportunities  of  meeting  the 
judges  and  other  people  of  position;  but  one  cannot  but  look  back 
with  a  feeling  of  disgust  to  the  mode  in  which  eating  and  drinking, 
transporting  and  hanging,  were  shuffled  together."  He  recollects 
an  ordinary  who  attended  b6th  dinners  very  punctually,  and  "  never 
afironted  the  company  by  abstinence  at  either."  He  had  to  pray 
on  these  occasions  for  the  principal  officials,  and  was  asked  why  he 
did  not  name  the  Under  Sheriffs.  "  I  only  pray  for  great  sinners," 
was  the  reply. 

Of  the  rubbish  to  which  these  city-appointed  judges  gave 
utterance  the  following  may  serve  as  an  example :  '*  I  assure  you, 
gentlemen,"  said  Mr.  Commissioner  Arabin,  speaking  of  the  inhabi- 
tants of  a  certain  town,  "they  will  steal  the  very  teeth  out, of 
your  mouth  as  you  walk  through  the  streets.  I  know  it  from 
experience." 

The  following  is  a  scene  from  the  robing-room  of  the  Old  Bailey. 
The  actors  are  Adolphus,  a  faded  hero,  whose  business  had  fallen 
away,  and  Phillipps,  the  rising  man  into  whose  hands  it  had  come. 
"  You  remind  me,"  says  the  first,  "  of  three  B's — ^Blarney,  Bully, 
and  Bluster."  "Ah!"  was  the  reply,  "you  never  complained. of 
my  B's  until  they  began  to  suck  your  honey."  Can  anything 
more  thoroughly  vulgar  be  conceived  ?  Mr.  Adolphus  occasionally 
appeared  in  other  courts,  and  one  smart  reply  of  his,  made  in  the 
Court  of  Queen's  Bench,  reminds  us  of  our  own  Erskine  or  Clerk. 
The  judge  was  Tenterden,  said  to  be  much  under  the  influence  of 
Sir  James  Scarlett,  to  whom  Adolphus  happened  to  be  opposed 
at  the  time.  In  reply  to  something  which  the  latter  had  said,  Sir 
James  remarked, "  Mr.  Adolphus,  we  are  not  at  the  Old  Bailey." 
"  No,"  was  the  response,  "  for  there  the  judge  presides  and  not  tiie 
counsel." 

We  have  said  that  Mr.  Ballantyne,  senior,  was  a  magistrate  at 
the  Thames  Police  Court.  Of  his  quondam  colleague,  a  certain 
Mr.  Broderip,  the  following  story  is  told :  Mr.  Broderip  took  much 
interest  in  natural  history,  and  on  one  occasion  in  the  Marylebone 
Police  Court  he  chose  to  exercise  his  skill  in  that  science. 
Young  Ballantyne  had  appeared  before  him  in  a  filiation  case  for 
the  man,  who  was  unsuccessful  "'  You  made  a  very  good  speech,' 
said  the  judge, '  and  I  was  inclined  to  decide  in  your  favour ;  but 
you  know  I  am  a  bit  of  a  naturalist,  and  while  you  were  speaking 
I  was  comparing  the  child  with  your  client,  and  there  could  be  no 
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mistake,  the  likeness  was  most  striking.'  'Why,  good  heavens!' 
said  I, '  my  client  was  not  in  Court,  the  person  you  saw  was  the 
attorney's  clerk,'" 

The  following  story  of  Mr.  Justice  Alan  Park  is  almost  too 
absurd  to  be  credited :  "  In  his  latter  days  he  had  acquired  a  habit 
of  thinking  aloud  which  led  on  one  occasion  to  a  rather  amusing 
incident  Whilst  trying  an  old  woman  upon  a  charge  of  stealing 
fagots  he  unconsciously  ejaculated,  'Why,  one  fagot  is  as  like 
another  fagot  as  one  egg  is  like  another  egg.'  The  counsel 
defending  the  case  heard  the  observation,  and  repeated  it  to  the 
jury.  *  Stop,'  said  Sir  James,  *  stop ;  it  is  an  intervention  of  Provi- 
denca  This  was  the  very  thought  that  passed  through  my  mind. 
*  Gentlemen '  (addressing  the  jury), '  acquit  the  prisoner.*" 

These  volumes  contain  some  interesting  information  relating  to 
serjeants-at-law.  The  peculiar  title  gives  rise  to  mistakes  even  in 
England.  "  Once,"  Mr.  Ballantyne  informs  us, "  after  I  had  attained 
this  rank  I  was  counsel  before  a  court-martial  at  Aldershot,  and 
most  hospitably  invited  to  dinner  at  the  mess — I  think  it  was  of 
the  Welsh  Fusiliers.  When  I  presented  myself,  and  announced 
my  name  and  title  to  the  orderly,  he  informed  me,  with  a  scornful 
air,  that  it  was  an  officers'  mess."  But  the  Serjeants  hold  a  good 
rank,  and  are  entitled,  if  we  mistake  not,  in  heraldry  to  open  visors. 
As  our  readers  are  probably  aware,  their  days  are  numbered,  the 
more  modem  body  of  Queen's  Counsel  having  gradually  taken  their 
place,  and  now  there  remain  only  a  few  elderly  men  mournfully 
contemplating  the  extinction  of  their  race.  The  property  of 
Serjeants'  Inn  was  sold  some  years  ago,  when  a  testimonial  was 
presented  to  Mr.  Ballantyne  by  his  brethren  for  his  long  and 
valuable  services  as  their  treasurer.  The  roll  of  Serjeants  contains,  it 
is  needless  to  say,  nearly  all  the  most  famous  names  in  the  history 
of  EngUsh  law.  Serjeants  formed  a  brotherhood,  and  hence  the 
use  of  the  term  "brother"  by  members  of  the  English  Bench,  an 
epithet  only  recently,  we  think,  adopted  north  of  the  Tweed. 

Lord  Campbell  with  characteristic  bitterness  has  described  the 
Serjeants  of  his  day  as  a  "very  degenerate  race."  The  body  at 
that  time  included  such  names  as  those  of  Shee  and  Pigott,  both 
afterwards  eminent  as  judges.  There  was  also  a  Serjeant  Stocks, 
whose  opinion  of  Campbell  could  not  have  been  a  high  one,  as  he 
pronounced  him  to  be  the  greatest  jobber  that  had  ever  flourished 
at  the  Bar.  Concerning  another — Manning — Serjeant  Ballantyne 
says,  "  I  can  thoroughly  well  understand  the  contempt  that  Lord 
Campbell  entertained  for  him,  as  he  never  knew  how  to  turn  his 
knowledge  into  profit"  Campbell  was,  of  course,  himfeelf  a  seqeant^ 
and  presided  when  Ballantyne  was  admitted  in  1856. 

The  author  refers  to  many  interesting  and  sensational  trials  in 
which  he  has  been  engaged.  Our  readers  will  readily  remember  two 
— the  Tichbome  suit  and  the  trial  of  the  Gaekwar  of  Baroda.  The 
Serjeant  only  took  part  in  the  civil  proceedings  originated  by  the 
pretensions  of  Arthur  Orton.    Upon  the  truth  or  falsehood  of  that 
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wonderfnl  romance  in  real  life  he  will  not  pronounce,  as  he  does  not 
consider  that  it  would  be  right  for  him  to  disclose  anything  which 
in  his  capacity  as  counsel  may  have  become  known  to  him.  It  is 
not  difficult  to  discover  his  opinion.  At  their  first  interview  his 
client  seems  to  have  rather  puzzled  him.  The  hands  and  feet  of 
an  aristocrat  were  observed,  but  at  the  same  time  manners  which 
were  not  those  of  a  person  who  had  ever  moved  in  good  society. 
Upon  the  conduct  of  the  defence  he  is  severe.  The  withholding 
all  evidence  of  the  tattoo-marks  is  condemned,  and  the  reason 
afterwards  given  for  doing  so — that  the  claimant  might  have  created 
the  marks  if  he  had  been  informed  of  their  existence — justly  treated 
as  nonsense.  The  Serjeant  thinks  that  had  such  a  man  as  Mr. 
Hawkins  led  from  the  commencement^  the  case  would  have  been 
crushed  at  its  very  outset.  Had  the  claimant  been  asked  the 
question  about  the  marks  "  in  the  way  that  Hawkins  would  have 
put  it,  and  attempted  to  shuffle,  he  would  have  been  simply  told  to 
bold  out  his  arm,  and  the  non-existence  of  any  such  marks  would 
have  been  destructive  to  the  trial"  There  is  also  an  opinion 
expressed  that  had  the  Chief- Justice,  upon  the  conclusion  of  the 
claimant's  cross-examination,  asked  his  counsel  whether  they  could 
hope  for  a  verdict,  the  answer  would  have  been  in  the  negative. 

The  Gaekwar's  trial  has  formed  probably  the  most  exciting  event 
in  the  learned  Serjeant's  by  no  means  monotonous  career.  That 
prince,  it  will  be  remembered,  was  accused  of  having  attempted  to 
poison  the  British  Sesident,  Colonel  Phayre.  A  Commission  was 
appointed  to  try  the  case,  composed  of  Englishmen  and  natives  in 
equal  numbers.  It  was  determined  to  retain  counsel  from  England, 
and  Serjeant  Ballantyne  agreed  to  forsake  the  clubs  and  courts  of 
London  for  a  season,  and  incur  all  the  risks  of  a  visit  to  India.  A 
very  pleasant  time  he  seems  to  have  had  of  it  As  the  defender  of 
a  popular  prince  he  had  roses  showered  upon  him,  and  addresses 
presented  of  a  truly  Eastern  description.  Was  ever  Old  Bailey 
practitioner  so  honoured?  The  natives  assured  him  that  their 
hearts  were  filled  with  rising  joy  at  the  mention  of  his  name.  As 
to  the  merits  of  his  client's  case  he  gives  a  decided  opinion.  The 
Commission  were  unfortunately  divided  in  their  views,  and  no 
verdict  was  ever  delivered.  There  seems  to  have  been  no  doubt 
that  poison  was  placed  in  Colonel  Phayre's  sherbet,  but  according 
to  Serjeant  Ballantyne,  this  was  the  act,  not  of  the  Gaekwar,  but  of 
his  enemies,  who  wished  to  retain  the  colonel's  services,  and  defeat 
the  efforts  which  were  being  made  to  secure  his  removal  The 
reasons  for  this  opinion  are  ably  stated,  and  the  whole  narrative  of 
the  author's  Indian  expedition  forms  perhaps  the  most  readable 
part  of  the  book. 

In  this  short  notice  we  have  dealt  merely  with  Seijeant  Ballan- 
tyne's  legal  experiences  as  alone  suitable  for  tihese  pages.  There 
are,  however,  many  non-l^al  incidents  recorded  which  are  of 
considerable  interest,  and  doubtless  the  book  will  attract  a  laige 
class  of  non-professional  readers. 
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FOURTEENTH  EEPOET  OF  THE  JUDICIAL  STATISTICS 
OF  SCOTLAND  FOR  1881. 

Gbiminal  Statistics  of  Counties  and  BuBGHa 

This  is  tibe  fourteenth  of  the  series.  These  reports  evidence  great 
indnstiy  in  collecting  and  tabulating.  It  was  a  maxim  of  Lord 
Srongham  that  "  full  and  minute  statistical  details  are  to  the  law- 
giver as  the  chart,  the  compass,  and  the  lead  to  the  navigator." 
Admitting  the  truth  of  his  Lordship's  saying,  it  has  often  occurred 
to  many  tiiat  the  expense  and  trouble  of  the  collection  and  adjust- 
ment of  these  complicated  tables  exceed  any  practical  benefits,  and 
few  have  the  courage  to  read  them.  Some  important  points  may 
be  of  advantage  accurately  to  ascertain,  but  there  are  other  minute 
details  which  it  is  uncertain  if  complete  accuracy  can  ever  be 
obtained,  and  though  it  were,  it  is  very  doubtful  whether  any 
benefit  can  be  derived  from  the  knowledga  The  issue  of  this 
ponderous  Blue-Book,  consisting  of  135  folio  pages,  was  somewhat 
later  in  the  season  than  any  of  those  of  previous  years. 

The  report,  as  usual,  commences  with  what  is  called  an  "  Ad- 
justment Table,"  or  discrepancies  between  the  report  of  1880  and 
that  of  1881.  It  is,  in  short,  a  big  errata  table, ''  from  explanations 
made  by  returning  officers" — not  those  in  election  matters,  but 
those  from  whom  the  statistics  have  been  obtained  The  discrep- 
ancies are  most  trifling,  and  cannot  in  the  smallest  degree  affect  the 
general  results.  Thus  it  appears  that  one  prisoner  was  omitted  to 
be  returned  from  the  prison  of  Inveraray,  and  one  case  overlooked 
in  134  cases  in  the  First  Division  of  the  Court  of  Session,  and  one 
case  to  be  added  to  1497  cases  in  dependence  in  Sheriff  Courts — 
one  not  being  returned  by  the  Sheriff  Clerk  at  KirkwdL 

The  first  table  is  entitled  "  County  Police  Establishments  and 
Effective  State  of  Force  on  31st  December  1881."  This  table 
enumerates  the  population  of  each  county  according  to  the  census 
of  1871— the  sum-total  is  1,919,589.  The  police  establishments 
number  in  all  1371  persons,  divided  thus :  32  chief  constables,  36 
superintendents,  72  inspectors,  142  sergeants,  1073  constables,  4 
supernumerary  constables  (2  assigned  to  Ayr,  1  to  Berwick, 
and  1  to  Haddington),  12  detective  officers.  Of  the  1371  police 
as  authorized  there  appears  1363,  and  as  not  authorized  8.  We  had 
the  notion  that  all  our  police  force  acted  under  atUJiority,  and 
certainly  some  note  of  explanation  ought  to  have  been  given.  It 
appears  somewhat  strange  that  the  same  number  of  "  unauthorized  " 
is  attached  to  Ayr  and  Berwick  as  is  given  for  the  detectives,  from 
which  it  might  be  inferred  that  detective  officers  act  without  au- 
thority. Lanark  stands  highest  in  the  police  force,  having  186 
constables ;  Ayr  comes  next  with  92,  Aberdeen  and  Senfrew  have 
each  67,  and  Edinburgh  ranks  fifth  with  61  constables.  Cromarty 
has  only  1  chief  and  2  constables  I 
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The  next  table  gives  the  expenses  of  the  county  police.  The 
whole  expenditure  is  stated  to  amount  to  £125,580,  13s.  lid., 
divided  thus  (omitting  parts  of  pounds): — 


Salaries  and  pay 

XW.765 

Allowances  and  contingent  expenses 

7'2S 

Clothing  and  accoutrements 

6.790 

Superannnations  and  gratuities  [1]    . 

123 

Horses,  harness,  forage,  etc. 

254 

Station-house  chai^ges,  stationery,  etc. 
AU  other  charges  [?  j  . 

12,541 

4,216 

The  sum  received  from  the  Treasury  during  the  year  was 
£49,898.  The  highest  sum  paid  for  the  county  police  establish- 
ment is  Lanarkshire,  which  is  set  down  at  £21,600.  The  next  in 
amount  is  Ayr  at  £11,566,  the  third  is  Renfrew  at  £10,179. 
Cromarty  ranks  the  lowest  in  expense,  being  only  £149  for  its 
3  constables,  and  it  obtains  £66  from  the  Treasury. 

FoucE  Establishments  and  Effective  State  of  Force  on 
31st  December  1881. 

The  population  of  each  burgh  is  given  according  to  the  census 
of  1871,  and  the  totals  are — 

Bunghs 1,895,169 

Counties 1,919,589 

Total  3,314,758 

The  police  force  at  the  above  date  was — 

Burghs       ........       2377 

Counties     ........        1371 

Totol  3748 

The  same  remark  applies  to  this  table  as  it  did  to  that  of  the 
counties.  Of  the  2377  no  less  than  166  are  entered  as  "not 
authorized."  Eighty-one  of  that  number  are  placed  under  Glasgow, 
and  50  are  assigned  to  Greenock,  and  14  are  allotted  to  Dundee,  and 
11  to  Aberdeen,  with  notes  that  they  are  "  harbour  police,  and  no 
Government  grant,"  but  it  is  presumed,  though  not  thus  paid 
purely  by  Exchequer,  they  do  nevertheless  act  "  with  authority." 
The  remainder  unauthorized  are  assigned  to  other  buighs — 3 
to  Banff,  and  2  to  Edinburgh,  Arbroath,  and  Partick,  and  1  to 
Brechin.  As  to  the  present  strength  of  the  different  forces, 
Glasgow  has  the  highest  number,  being  1004.  Edinburgh  has  403, 
Aberdeen  114,  Paisley  51.  Several  burghs  of  considerable  popula- 
tions boast  of  a  very  small  amount  of  police  protection.  Ayr  and 
Kilmarnock  have  each  only  21;  Hamilton,  18;  Inverness,  14; 
Montrose,  12;  and  Forfar,  9;  whilst  several  others  are  stated  as 
content  with  very  few,  some  with  only  two  or  three. 

Another  table  follows  with  the  expenses  of  the  burgh  establish- 
ments.   The  expense  of  the  police  in  buighs  for  1881  amounted  to 
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£199,560,  of  which  £81,990  was  received  from  the  Treasury.  The 
expenditure  for  county  police  was  £125,580,  for  which  £49,898 
was  paid  by  the  Treasury.  Thus  the  whole  expenditure  of  the 
police  in  Scotland  was  £325,140,  of  which  £131,889  was  paid  by 
the  Treasury. 

The  expenditure  is  thus  apportioned:  For  salaries  and  pay, 
£168,922;  allowances  and  contingent  expenses,  £616;  clothing 
and  accoutrements,  £12,104;  superannuations  and  gratuities, 
£1141;  horses,  harness,  and  forage,  £888;  station-house  charges, 
printing,  stationery,  etc.,  £7857;  all  other  charges,  £8027 — ^total 
cost,  £199,560.  Sum  paid  by  her  Majesty's  Treasury  during  the 
year,  £81,990.  A  column  for  *'  superannuation  and  gratuities  paid 
out  of  the  superannuation  fund  "  is  left  blank !  The  total  expendi- 
ture for  Glasgow  is  stated  as  £87,707,  whereof  £36,278  was  paid 
by  the  Treasury.  Edinburgh  cost  £37,890,  and  received  £15,111 
from  Exchequer.  Leith  cost  £4303,  and  received  £1948.  Dundee 
cost  £15,208,  and  received  £6092.  Aberdeen  cost  £7389,  and 
received  £3202.  A  study  of  these  tables  raises  serious  considera- 
tions as  to  the  amount  of  force  in  several  police  buighs  in  com- 
parison to  their  respective  populations;  and,  again,  as  to  their 
expense  in  contrast  to  the  number  of  police  in  other  burghs.  It 
appears  that  large  establishments  are  much  more  economically 
conducted  than  those  of  smaller  size. 

There  are  given  '* Retrospective  Tables,"  the  first  being  "  a  com- 
parative table  of  (1)  the  establishments ;  (2)  the  effective  state  of 
forces;  and  (3)  the  expenses  of  the  establishment  for  the  three 
years  ending  in  1881  on  3l8t  December  each  year." 

In  counties  the  results  are  thus  stated : — 

1879.  z88o.  i88t. 

Total  establishments  ...         1322  1331  1871 

(These  figures  are  divided  amongst  eight  sections  of  the  force.) 
The  expenses  of  establishments  were — 

1870.  1880.  1881. 

£119,015  £125,184  £125,580 

(These  sums  are  divided  amongst  seven  branches  of  expenditure, 
as  stated  above.) 

Sums  paid  by  her  Majesty's  Treasury  within  the  year — 
1879.  1880.  1881. 

£48,189  £48,425  £49,898 

In  burghs  the  results  are  thus  stated : — 

1879.  x88a  x88i. 

2840  2371  2377 

(Allocated  amongst  similar  eight  divisions,  same  as  in  counties,) 
The  expenses  of  the  establishments  were — 

Z879.  1880.  x8Sz. 

£185,956  £191,278  £199.560 

(Divided  amongst  the  seven  branches  of  expenditure.) 
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Sums  paid  by  her  Majesty's  Treasury  within  the  year  for 
buighs — 

1870.  1880.  z88i. 

£79,dl3  £81,979  £81,990 

In  the  report  additional  three  columns  are  given,  wherein  the 
resulta  of  counties  and  burghs  are  combined.  With  submission  we 
think  this  an  unnecessary  trouble  and  expense,  seeing  that  any 
person  who  was  desirous  to  ascertain  the  fact  could  easily  have 
obtained  the  knowledge  for  himselfl  A  column  is  appended  giving 
the  ''triennial  average  ended  [ending  1]  1881."  This  must  have 
cost  considerable  trouble  in  calculation,  and  is  of  little  benefit,  see- 
ing that  the  averages  are  for  the  most  part  nearly  identical 

The  second  table  in  the  report  is  a  "  retrospective  table,"  being 
termed  "  comparative  table  of  the  number  of  persons  charged  and 
disposed  of  [f\  by  the  Police  in  Scotland  in  the  five  years  ended 
[ending  ?]  1881."  We  can  conceive  that  fitter  terms  than  "  charged  " 
and  "  disposed "  might  have  suited  the  operations  of  police.  The 
following  are  the  minute  and  somewhat  confused  enumeration  of 
offences,  offenders,  and  results : — 


In  Countibs. 


Disposal  of  Persons  charged  hy  ike  Police, 

1.  Nniuber  apprehended  or  cited    . 

2.  Whereof  for— 

(1|  Offences  against  the  person 
(2)  Offences  against  property  . 
(8)  Miscellaneous 

3.  Beeult  of  proceedings— 

a.  Tried  at  instance  of  police    . 
h.  Committed  for  tarial  . 
6.  Not  in  a  or  ft 
Disposal  of  those  tried  at  instance  of  Police 
in  a,  No,  8. 

1.  Convicted 

2.  Acquitted 
Disposal  of  those  not  tried  in  c,  No.  3. 

1.  Proceedings  dropped 
2b  Standing  over  untried  at  end  of  year 
Disposal  of  Charges, 

1,  Number  of  offences  reported  or  made 
known  to  the  police 


(1)  Offences  reported 

(2)  < 


2. 


Offences  otherwise  made  known  to 
them  and  entered  in  their  books 
Nature  of  these  offences — 
1)  Offences  against  the  person 
^2|  Offences  against  property   . 
;8)  Miscellaneous 
3.  Analysis  of  chaiiges — 

(1)  Offences  for  which  one  or  more 
persons  were  either  apprehended 
ordted       .... 

(2)  Offences  for  which  no  one  has  been 

apprehended  or  cited 


1877.  1878.  1870.  i88a  x88i. 

31,709  30,195  27,895  29,584  29.324 

5,095  4,680  4,328  4,727  4,770 

5.445  5,592  5,612  5,656  5,632 

21,229  19,923  17,960  19,201  18^922 

24,137  23,741  22,187  28,487  23,100 

1,196  1,239  1,193  1,197  1,060 

6,436  5,215  4,510  4,900  5,174 


22,495  22,250  20,581  21,888  21,540 

1,642  1,491  1,606  1,649  1,560 

6,058  4^902  4,243  4,561  4,795 

378  313  267  339  379 


28.901  27,745  26,304  28,090  28.219 

21,476  21,322  19,500  20,624  20,588 

7,425  6,423  6,804  7,466  7.690 

4.937  4,529  4,235  4,750  4,804 

6,443  6,671  6,875  7,208  7,188 

17,521  16,545  15,194  16,182  16,227 


23,983    22,874    21,305    22,468    22,380 
4,918     4,871      6,839     6,622     5.830 


In  Burghs. 

Disposal  of  Persons  charged  by  the  Police, 

1.  Number  apprehended  or  dted    . 

2.  Whereof  for— 

(1)  Offences  against  the  person 

(2)  Offences  against  property   . 
(8)  Miscellaneous 


110,577  108,919    98,968  104,937  106,807 


4,305  8,963  8,464  4,025  8,1^ 
11,722  12,314  12,479  11,581  11,170 
94,550    92,642    78,025    89,881    91.218 


^ 
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1877.      iS/S.      Z879.     z88o.       i88z. 
3.  Result  of  proceedings — 

a.  Tried  at  instance  of  potioe  .  .    96,672    95,866    82,281    93,662    94,140 

ft.  Committed  for  trial.  .      8,188     8,665     8,368     8,149     8,206 

c  Not  in  a  or  6  .    10,767     9,888     8,819     8,226     8»961 

Jhaposal  of  (hose  tried  at  ifutanee  of  Police  in 
a,jVb.8. 

1.  Convicted 90,628    90,068    76,867    86,824    87,129 

2.  Acquitted  ....  6,044  5.808  5,914  6,738  7,011 
Di^^amd  o/thoMnot  tried  in  c,  No.  8. 

1.  Prooeedings  dropped       .  .    10,643     9,821      8,257      8,156     8,883 

2.  Standing  over  untried  at  end  of  year  .  124  67  62  70  128 
Dispoeal  of  Chargea. 

1.  Number  of  offences  reported  or  made 
known  to  the  police        .  .  .    99,141    97,218    85,558    94,566    95,511 

"'  Offences  reported    .  .    79,808    77,463    71,684    79,254    78,717 

Offences  oinerwise  made  known  to 
them  and  entered  in  their  books  .    19,838    19,755    13,924    15,312    16,794 

2.  Nature  of  these  offences — 

(1)  Offences  against  the  person  3,928  8,653  3,204  3,772  8,n0 

<2)  Offences  against  property   .  .    19,571  19,407  19,159  18.791  17,999 

(3)  Miscellaneous          .  .    75,642  74,158  68,195  72.003  73,802 

3.  Analysis  of  chargss — 

(1)  Offences  for  which  one  or  more 

persons  were  either  apprehended 

ordted       ....    86,857    85,269    74,002    88,189    84,641 

(2)  Offences  for  which  no  one  has  been 

apprehended  or  cited         .  .    12,284    11,959    11,556    11,377    10,870 

i^ote.—Under  every  subdivision  the  totals  are  added  together  and  found  to  agree. 

It  is  noteworthy  the  remarkable  variations  not  only  of  persons 
charged,  but  the  offences  for  which  charged  during  the  five  years  of 
the  series.  In  the  year  1879  there  appears  27,896  persons  chai'ged 
in  counties,  whereas  in  the  year  1880  the  number  is  increased  to 
29,584.  Of  offences  against  the  person  there  were  charges  of  5095 
in  the  year  1877,  reduced  to  4770  in  1881.  The  number  of 
** miscellaneous  cases**  both  in  counties  and  burghs  are  very  great, 
and  must  comprehend  proper  police  offences,  such  as  pavement- 
cleaning  and  carpet-beating.  The  results  of  trials  both  in  counties 
and  burghs  are  satisfactory,  showing  the  great  and  uniform  propor- 
tion of  convictions  over  acquittals  during  the  five  years.  The  vast 
number  of  " proceedings  dropped'*  is  matter  of  grave  consideration, 
showing  that  rash  charges  are  often  made,  and  so  far  entertained. 
This  table  is  worthy  of  much  consideration  as  showing  the  fluctua- 
tions in  crime  in  different  years. 

The  table  II.  gives  under  a  variety  of  branches  the  number  of 
persons  charged  and  disposed  of  by  the  police  (?)  in  the  counties 
and  burghs  of  Scotland  in  the  five  years  ended  (ending  ?)  in  1881. 
Table  VIL  now  distributes  amongst  the  counties  for  the  year  1881 
"  the  persons  charged,  offences,  disposal  of  persons  charged  by  the 
police,  and  results  of  prosecutions."  Under  the  head  of  ''persons 
charged  "  the  total  number  of  persons  charged  by  the  county  police 
during  the  year  1881  was  29,324,  of  which  24,703  were  msJes  and 
4621  females.  The  numbers  allocated  to  the  different  counties  give 
no  satisfactory  criterion  as  to  the  amount  of  crime,  seeing  that  it  is 
only  the  rural  districts  that  fall  within  the  scope  of  these  tables, 
the  burgh  police  being  assigned  to  another  and  subsequent  table. 
The  nature  of  the  offences  are  subdivided  under  seventeen  particulars, 
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making  a  total  of  4770  offences.    Of  murders  there  are  18  placed 
against  ten  counties,  4  of  them  appearing  under  the  county  of 
Selkirk.     Offences  against  property  amount  to  5632.    The  greatest 
number  of  offences  against  the  person  are  placed  under  the  nead  of 
'*AssatUts*'  and  against  property  the  great  proportion  rank  under  the 
head  of  "Theft."    One  singular  circumstance  is  observable  in  these 
tables,  that  under  the  specification  of  offences  stands  a  column  for 
the  ancient  crime  of  "  stouthrief,"  but  no  such  offence  having 
occurred  within  the  year  it  consequently  remains  a  blank !    This 
desire  to  enlarge  the  meshes  of  the  criminal  net  to  catch  all 
offenders  and  include  all  offences  is  evidenced  by  a  column  added  to 
the  sixteen  species  of  offences,  entitled  **  offences  Tiot  included  in  any 
of  the  preening,"  and  which  receives  not  one  entry !    The  miseeU 
laneous  offences  are  tabulated  into  no  fewer  than  twenty-six  separate 
columns — and  yet  the  statist,  not  having  satisfied  his  morbid  appe- 
tite, has  an  additional  column  for  "  offences  not  included  in  any  of 
the  preceding"  (!),  and  another  for  "  coniravenivms  not  included  in 
any  of  the  preceding."    He,  however,  has  been  more  successful 
here  than  he  was  in  a  previous  case  of  innominate  crimes,  as  he 
has  caught  2648  offenders  in  these  columns.    It  would  have  been 
very  desirable  to  have  learned  what  special  offences  these  unfortu- 
nates had  perpetrated  where  no  known  name  could  be  given  to 
them.    The  unenviable  character  of ''  mischief"  sometimes  charac- 
teristically assigned  to  Scotsmen  is  supported  by  no  less  than 
1665  ranking  under  the  heading  of  "Malicums  Mischief"  being  the 
next  highest  number  after  that  of  "Theft "  in  the  criminal  calendar. 
Some  persons  may  be  startled  in  finding  under  "Miscellaneous 
Offences"  no  fewer  than  20  persons  charged  with  "lunacy  under 
statute  " !    No  person,  however,  will  be  surprised  on  finding  1941 
ranking  under  the  head  of  "Drunk  and  Incapable"  and  this  outside 
the  burghs.     The  greater  number  (505)  of  these  pests  are  placed 
under  the  county  of  Lanark.     Seven  counties  appear  from  these 
tables  exemplary  for  sobriety,  no  one  appearing  to  have  been 
charged  with  this  too  common  offence  within  the  bounds  of  these 
highly-favoured  counties.    They  are  deserving  of  being  honourably 
mentioned,  viz.  Bute,  Clackmannan,  Cromarty,  Inverness,  Kincar- 
dine, Kinross,  and  Boxburgh.    Of  poaching  cases  there  were  636 
charges,  and  of  these  95  were  for  night-poaching.    It  is  pleasing  to 
find  only  5  chaiges  of  "  conspiracy  to  raise  wages  and  intimidatioa 
of  workmen."    Some  remarkable  inferences  may  be  drawn  from 
the  number  of   offenders  convicted  and  acquitted  in  different 
counties.    Thus  in  the  county  of  Aberdeen  1249  offenders  were 
convicted,  only  47  were  acquitted.    But  in  Argyle  822  were  con- 
victed and  102  acquitted.    Looking  over  this  table,  there  is  a 
strange  variation  in  different  counties  between  the  convictions  and 
the  acquittals.    This  may  arise  in  two  ways,  either  on  the  one 
hand  by  extreme  rashness  on  the  part  of  the  police,  or  on  the  other 
hand  by  laxity  on  the  part  of  the  magistracy. 
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The  seventh  and  eighth  tables  distribute  amongst  the  thirty-two 
counties  *'  Charges  taJun  *'  and  their  disposal.  Lanarkshire  (burghs 
excluded)  is  by  far  ahead  of  any  county  in  Scotland  In  table  VII., 
under  the  head  ''Desertion  of  Service"  under  the  general  head  of 
"Miscellaneous,"  two  charges  appear  opposite  the  county  of  Edin- 
burgh, but  it  is  remarkable  that  they  are  dropped  in  the  next  table, 
which  remains  a  total  blank,  as  if  the  charge  received  no  disposal. 
Desertion  of  service  is  perhaps  not  a  proper  police  offence,  and 
hence  the  vacuity  of  this  column.  There  appears  a  somewhat 
singular  classification  under  heading  *'  Charges  taken''  viz. 
"  number  of  charges  reported  to  the  police,"  and  "  number  otherwise 
made  known  to  them  and  entered  in  their  books  or  records." 
Under  the  first  class  their  appears  20,589 ;  under  the  second  class, 
7630.  But  several  counties  give  no  return  of  any  falling  under 
the  second.  Aberdeen,  Argyle,  Fife,  and  Benfrew  are  amongst 
those  who  appear  to  exercise  no  functions  unless  where  the 
"  charges  are  reported  to  the  police."  This  certainly  requires  some 
explanation.  Of  28,219  "charges  taken  or  made  known  to  the 
police  and  entered  in  their  records,"  no  fewer  than  5839  are 
"offences  for  which  no  one  was  apprehended  within  the  year." 
This  may  create  some  doubt  as  to  the  efficiency  of  the  police  in 
certain  quarters.  The  variation  between  these  two  columns  in 
different  counties  is  somewhat  strange.  Thus  in  one  county,  out 
of  804  cases  only  in  453  were  "  one  or  more  persons  apprehended," 
and  in  351  "  no  one  was  apprehended  " ! 

Tables  IX.  and  X.  give  the  burgh  returns,  tabulated  in  the  same 
order  as  is  done  with  the  counties  in  tables  YIL  and  VIII.  In 
the  39  burghs  there  were  "  apprehended  or  cited  "  within  the  year 
for  offences  106,237,  of  which  74,159  were  males  and  32,078  were 
females.  During  the  same  year  the  number  of  persons  "  appre- 
hended or  cited"  in  counties  was  28,985,  making  a  total  of 
offenders  thus  dealt  with  by  the  police  in  counties  and  burghs  of 
135,222.  Of  charges  against  the  person  there  were  8695,  and 
against  property  16,802.  The  miscellaneous  offences  amounted  in 
burghs  to  22,  which  with  two  additional  columns  for  innominate 
offences  not  included  under  known  offences  show  in  urban  popula- 
tions 91,212  offences  perpetrated.  Of  94,140  persons  put  on  their 
trial,  87,129  were  convicted  and  7011  acquitted,  and  proceedings 
dropped  against  no  less  than  8833,  which  certainly  requires  ex- 
planation. Under  the  column  of  "Drunk  and  Incapable"  there 
rank  26,859,  of  which  Glasgow  claims  14,688,  Edinburgh  takes 
2610,  Dundee  1813,  and  Greenock  1367.  It  is  remarkable  how 
this  widespread  calamity  is  distributed  amongst  the  burghs,  some 
enabled  to  boast  of  almost  a  clean  bill.  Banff  only  reports  two 
belonging  to  this  class,  and  Annan  and  Pulteneytown  have  each 
only  one  "dead  fly"  to  mar  their  otherwise  high  character  for 
sobriety.  Adding  the  contingent  of  drunken  disorderlies  to  the 
county  class,  there   appears  an    army  of    28,785  of  incapable 
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inebriates  in  Scotland !  Table  X.  is  similar  to  table  VIII.  of  the 
county  police,  and  is  divided  and  subdivided  into  many  columns. 
It  shows  Herculean  labour  in  thus  tabulating  figures,  but  it  may 
be  doubted  whether  the  practical  results  are  equivalent  to  the  time 
and  cost  We  confess  we  cannot  well  perceive  how  ten  columns 
are  set  without  a  single  unit  in  any  one.  Two  of  these  are  assigned 
to  ''  day  and  night  poaching/'  which  we  should  conceive  to  be  rare 
in  burghs.  Again,  here,  as  in  counties,  out  of  95,511  offences 
"reported  or  made  known  to  the  police,"  it  is  recorded  that  in 
10,870  "  no  person  was  apprehended  or  cited  '* !  which,  compared 
with  5839  out  of  28,219  in  counties,  rather  contrasts  favourably  to 
the  vigilance  of  the  county  police.  These  tables  command  the 
close  attention  of  the  authorities  both  in  counties  and  buighs. 

The  police  statistics  both  of  counties  and  burghs,  after  having 
been  specified  in  ten  tables  (decatogw),  are  followed  with  a  variety 
of  siimlar  tables  imder  the  title  of  '*  Crimirud  Offenders,  viz. 
persons  committed  for  trial  and  bailed,"  being  "  a  digest  of  returns 
by  Sheriffs  of  counties  under  the  provisions  of  2  Geo.  IV.  and 
1  Qui.  lY.  cap.  37,  sec.  15,  for  the  year  ended  [ending?]  31st 
December  1881."  There  is  a  mistake,  in  fact,  in  these  tiUes  by 
limiting  offenders  to  ''persons  committed  for  trial  and  bailed" 
seeing  that  many  of  the  persons  are  committed  for  crimes  which 
are  not  bailable,  and  persons  having  that  privilege  nevertheless 
may  be  unwiUing  or  imable  to  find  the  stipulated  bail.  The  first 
table  presented  is  ''retrospective,"  being  a  "comparative  table  of 
the  number  of  criminal  offenders  in  Scotland  in  the  five  yeais 
ended  [ending  ?]  1881."  This  is  an  exceedingly  interesting  tabla 
The  same  quinquennial  table  is  given  under  tiie  head  of  "  Police 
Stidistics'*  (Table  II.),  and  considerable  information  may  be  gained 
by  comparison  of  the  two  sets  of  tables,  only  that  persons  appear- 
ing in  the  police  table  may  appear  again  in  the  subsequent  table. 
In  the  first  police  table  the  number  of  persons  **  apprehended  or 
dud*'  is  given  during  the  five  years;  in  the  second  table  the 
number  is  limited  to  persons  "  committed  for  trial.**  Perhaps  the 
numbers  might,  as  in  police  cases,  have  been  distributed  amongst 
the  32  counties  and  39  burghs.  The  retrospective  table  is  as 
follows : — 

1.  Number  committed  for  trial.  Including  thoae 

standing  over  from  previous  year   . 
Number  undisposed  of  at  the  end  of  the  year 

2.  Number  dlHpoaed  of  within  the  year  . 
Number  not  called  for  trial,  being  dischaxged  [1  j 

8.  Number  called  for  trial 
Whereof— 

1.  Ck>nvicted 

2.  Outlawed  and  bail  forfeited    . 

3.  Found  insane  and  unlit  for  trial 

4.  Acquitted  on  grounds  of  insanity 

5.  Acquitted,  Not  guilty 

6.  ,,         Not  proven 
4.  Courts  by  which  tried— 

1.  High  Court  of  Justiciary  .       55       98      105       95     104 


X877. 

1878. 

1879. 

i88a 

x88x. 

2949 

3191 

2945 

2818 

2650 

289 

245 

285 

206 

228 

2680 

2946 

2710 

2612 

2427 

848 

870 

863 

286 

346 

2332 

2576 

2357 

2326 

2081 

2009 

2273 

2091 

2046 

1832 

26 

17 

9 

19 

10 

8 

0 

4 

6 

0 

0 

4 

0 

1 

i 

118 

86 

79 

95 

68 

176 

196 

174 

160 

17« 
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2.  Circuit  Courts  .8^2 

8.  Sheriff  Courts— 

(1)  With  jury  .1062 

(2)  Without  a  jury.  .  .      827 

4.  Burgn  Magistrates      ...         6 
6.  Justices'  ukd  other  Courts      .  0 

6.  Sentences  of  prisoners  convicted  within  the  year— 

1.  To  death  (including  sentences  after- 

wards commuted)  0 

2.  To  penal  servitude  132 

Namely— 
6  yean  and  under  26 

6  years      ....         0 

7  years  ....  82 
10  years  and  above  7  20 
15  years  and  above  10  3 
Above  15  years  ...  1 
Life 0 

3.  To  imprisonment  .    1816 

Namely — 
Detained  [1]  in  Reformatory  Schools       12 
1  month  and  under  510 

3  months  and  above  1  460 

6  months  and  above  3  346 

1  year  and  above  6  months  827 

2  years  and  above  1  year  .  .  161 
8  years  and  above  2  0 

4  To  whippinff,  fines,   etc,  and  dis- 

cha^^  on  sureties         .  37 

5.  Number  not  sentenced  p]       .  24 

6.  Ages  of  the  above — 

12  years  and  under  .  .  .16 

16  years  and  above  12      ...        92 
21  years  and  above  16  .518 

30  years  and  above  21  .668 

40  years  and  above  30  .388 

50  years  and  above  40  .200 

60  years  and  above  50  .102 

Above  60  years     ....       23 
Age  not  ascertained         ...         2 

7.  Number  convicted  under  aggravation  of  pre- 

vious convictionTs  ?]  .  .  .      722 

8.  Number  found  to  Be  habit  and  repute  thieves       12 

9.  Number  convicted  of  more  than  one  offence         95 


X878. 
859 

1235 

882 

2 

0 


4 
204 

39 

U 

87 

50 

22 

3 

3 

2004 

18 
545 

489 
458 
358 
141 
0 

23 
38 

17 
107 
604 
744 
465 
212 

90 


850 
17 
77 


1879.  1880.  1881. 
818  263   317 

1129  1188  1006 

805  778  648 

0  2  4 

0  0  2 


0    0    1 
182   131   161 


65 

0 

58 

28 

27 

3 

1 


67 
0 
42 
16 
5 
1 
0 


99 
0 
28 
27 
7 
0 
0 


1849  1838  1613 

26  12  18 

496  482  388 

493  472  438 

400  407  350 


311 

123   142 


32   55 


822 

107 
0 

15 
42 


14  11  7 
124  84  77 
471  492  449 
744P]  720  648 
389  396  344 
224  204 
84  100 
37 
2 


37 

4 


193 
81 
82 

1 


809   833   769 

21   18   14 

113   120   74 


A  table  is  given  of  the  " numbers  committed  for  trial'*  The 
first  section  is  **oj^moe8  agaivst  the  person*'  divided  into  fifteen 
descriptions  of  crime.  Simple  assaults  form  the  greatest  portion 
of  criminal  o£fenceSy  amounting  to  554.  Forty-five  "criminal 
offences"  stood  over  at  the  end  of  the  previous  year,  1880;  com- 
mitted during  the  year,  735 — ^making  a  total  of  780,  of  which  686 
were  males  and  94  females.  At  the  end  of  the  year  1881  there 
remained  223  *'  untried/'  of  which  185  were  in  prison  and  38  on 
bail.  The  second  section  contains  the  number  committed  for  trial 
for  "  offences  against  property  done  tvith  violence,"  subdivided  into 
ten  species,  amounting  in  cdl  to  565.  There  were  1029  persons 
committed  for  offences  against  property  ''without  violence"  sub- 
divided into  ten  specified  offences.  A  fourth  section  details 
"  malicious  offences  against  property/'  divided  into  ten  classes,  but 
six  of  these  columns  are  void.  These  six  are  the  more  serious  of 
the  class  in  which  malice  is  shown  by  destruction,  and  from  which 
Scotland  has  been  free  during  the  year  1881.    The  ten  columns 
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only  receive  28  offences  of  a  nominal  character,  whilst  26  are 
ranked  under  "  otJier  malicious  offences/*  which  must  have  been  of 
a  very  minor  kind,  the  greater  number  being,  as  previously  shown, 
disposed  of  in  the  Police  Courts.  A  fifth  section  of  this  table 
details  persons  convicted  for  "  forgery  and  offences  against  the  cur- 
rency," divided  into  nine  species,  but  four  of  the  columns  provided 
for  receiving  the  numbers  remain  void.  The  sixth  and  last  section 
is  designed  for  **  other  offences  not  included  in  the  above  cases." 
There  are  no  fewer  than  seventeen  columns  prepared  to  record 
these  " other  offences''  but  nine  of  these  remain  untenanted !  The 
sum-total  of  this  table  gives  2650  persons  '^  committed  for  trial," 
of  which  2153  were  males  and  497  females.  The  total  number 
"disposed  of  within  the  year"  was  2427,  of  which  2081  were 
"  called  for  trial "  and  346  "  not  called  for  trial."  The  tables  pro- 
ceed with ''  disposal  of  persons  committed"  The  same  classes  of 
crimes  are  here  i^n  given  with  the  same  minute  specification, 
and  of  course  with  similar  empty  columns.  The  grand  totals 
record  1832  as  being  convicted,  10  as  outlawed — no  one  found 
insane  and  unfit  for  trial,  but  4  were  acquitted  on  the  ground  of 
insanity.  Of  the  235  who  were  tried  and  acquitted,  63  had  ver- 
dicts oinot  guilty,  and  172  that  of  not  proven.  Three  hundred  and 
forty-six  persons  were  "  not  called  for  trial,  being  discharged; "  251 
it  is  stated  as  discharged  "  at  the  instance  of  the  Lord  Advocate," 
and  95  ''otherwise  than  at  the  instance  of  the  Lord  Advocata" 
This  last  certainly  requires  some  explanation.  The  tables  we  have 
abridged  contain  matter  of  great  importance,  well  deserving  the 
earnest  study  of  those  who  desire  the  wellbeing  of  the  community 
and  the  regularity  of  criminal  procedure.  Nestor. 

{To  he  continued) 


THE  VALUE  OF  CHILDREN. 

We  are  not  going  to  consider  the  value  of  babies  as  alarum-clocks 
for  arousing  the  male  parent ;  nor  as  teachers  of  patience — ^the 
virtue,  not  the  opera;  nor  as  gainers  of  prizes  at  country  fairs. 
Nor  are  we  going  to  quote  their  market  value  south  of  Mason  and 
Dixie's  line  m  wie  days  before  the  war ;  nor  will  we  dilate  upon 
the  bounties  oflTered  by  that  paternal  monarch,  Louis  XIV.,  for  the 
production  of  children  in  New  Prance,  although  he,  in  council, 
passed  a  decree,  saying  "  that  in  future  all  the  mhabitants  of  the 
country  of  Canada  who  shall  have  living  children  to  the  number  of 
ten,  bom  in  lawful  wedlock,  .  .  .  shaU  each  be  paid  out  of  the 
money  sent  by  his  Majesty  to  the  said  country  a  pension  of  300 
livres  a  year,  and  those  who  have  twelve  children,  a  pension  of  400 
livres."  Rich  and  poor  were  alike  within  the  purview  of  this  ordi- 
nance, whereas  before  Colbert's  reward  of  1200  livres  for  those 
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who  had  fifteen  children,  and  800  to  those  who  had  ten,  was  in- 
tended specially  for  the  better  class. 

But  we  are  about  to  refer  to  some  of  those  cases  where  juries 
and  judges  have  been  called  upon  to  estimate  the  sums  that  will 
compensate  for  injuries  arising  from  the  negligence  of  others  to 
life  or  limb  of  infiints,  and  the  value  of  the  services  of  which  the 
parents  of  these  injured  innocents  have  been  deprived  by  such 
hurts.  This  is  a  subject  which  must  be  replete  with  interest  to 
every  pater  familias  in  humble  circumstances,  and  how  many  a 
solicitor  of  the  High  Court  of  Justice  is  so  situated ! 

First,  let  us  look  at  the  value  of  children  piecemeal,  or  rather 
what  persons  injuring  portions  of  their  little  human  forms  divine 
have  had  to  pay  ioT  their  negligences  and  ignorances.  A  boy  seven 
years  old  was  kicked  by  a  horse,  and  had  his  eye,  skull,  and  brain 
so  badly  hurt  that  the  witnesses  at  the  trial  considered  he  would 
never  be  able  to  earn  his  own  living ;  and  they  were  right,  for  the 
poor  little  chap  died  nine  days  after  the  trial.  The  jury  gave  him 
£150  as  a  slight  compensation;  the  owner  of  the  horse  not  liking 
to  pay  that  sum  applied  for  a  new  trial,  but  the  Court  did  not  con- 
sider the  damages  excessive,  and  would  not  interfere  (Kramer  v. 
Wa^mark,  L.  R  1  Ex.  241). 

A  child  of  two  years  was  wandering  about  a  railway  track  when 
it  was  struck  by  an  iron  horse,  and  was  so  injured  that  a  leg  and  a 
hand  were  lost  The  jury,  when  asked  to  assess  the  damages,  gave 
S1800  as  a  recompense  (Redfield  on  Railways,  vol.  ii  p.  243,  n.). 
Surely  this  little  trot  could  not  have  brought  more  gain  to  its 
parents  if  it  had  been  actually  bom  with  the  legendary  silver 
spoon  in  its  mouth.     This  valuable  child  dwelt  in  Connecticut. 

Out  in  Missouri  a  boy  lost  his  hand  through  a  defect  in  a 
moulding-machine,  and  upon  suing  the  owner,  who  was  also  his 
employer,  he  recovered  $1000.  The  Court  sustained  the  verdict 
(ATMUlan  v.  Union  Press-Buck  Works,  6  Mo.  App.  434).  Little 
Mangan,  an  English  boy,  had  nothing  like  the  same  good  fortune, 
although  his  misfortune  was  very  sinular.  He  was  a  small  school- 
boy of  four  summers,  and  when  passing  homewards  one  day  was 
induced,  by  a  brother  of  the  more  mature  age  of  seven,  to  put  his 
fingers  into  a  machine  for  crushing  oilcake  that  was  standing 
unguarded  beside  the  road.  Another  mischievous  little  wretch 
turned  the  handle  and  round  went  the  wheels ;  the  chubby  fingers 
were  seized  and  badly  crushed,  so  that  three  of  them  had  to  be 
amputated.  The  owner  of  the  machine  was  sued  for  negligence  in 
allowing  it  to  stand  so  exposed,  and  at  the  trial  the  sisfht  of  the 
fingerless  and  maimed  little  hand  could  onljr  induce  the  twelve 
honest-hearted  jurors  to  give  a  verdict  of  £10  in  favour  of  the  boy. 
Even  this  pittance  Mangan  was  not  able  to  get,  because  the  Court 
held  that  the  defendant  was  not  liable  for  the  injury,  as  it  was 
caused  by  the  act  of  the  plaintiff  and  the  boy  who  turned  the 
handle  {Mangan  v.  Atherton,  4  H.  &  C.  388 ;  L.  R  1  Ex.  239). 
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Another  little  boy  in  England,  aged  five  yean,  was  equally 
unfortunate.  Being  too  young  to  take  care  of  himself  lus  granny 
went  with  him  to  Velvet  Hall  Station,  to  take  the  train  to  Berwick- 
upon-Tweed.  After  getting  their  tickets,  on  crossing  a  track  they 
were  struck  b^  a  fineight  train,  the  old  lady  was  killed  and  the 
child  severely  mjured.  An  action  was  brought  for  these  injuries 
to  ti^e  lad,  and  the  jury  awarded  £20.  The  Court,  however,  set 
aside  the  verdict,  as  the  jury  had  found  that  the  grandmother  had 
been  guUty  of  negligence,  without  which  the  accident  could  not 
have  happened ;  and  the  Court  considered  that  the  in£uit  was  so 
identified  with  the  grandmother  that  the  action  could  not  be 
maintained,  her  carelessness  being  a  sufficient  answer  to  the  claim 
(Watte  V.  N.  £.  By.,  EL  BL  &  EL  719). 

In  Mississippi  a  man  had  to  pay  $100  for  merely  whipping  a 
child  of  five,  wno  had,  however,  assaulted  in  a  violent  and  orutal 
manner  (so  saith  the  reporter)  the  whipper's  only  child,  an  in&nt 
of  eighteen  months  {Lowell  v.  M'Dofudd,  58  Miss.  251).  In  Massa- 
chusetts a  miss  of  thirteen  winters  recovered  damages  to  the  ex- 
tent of  $5000  against  a  railway  company  for  aninjury  done  to  an  arm ; 
and  then  when  she  was  of  age,  her  &ther  sued  the  company  for 
the  loss  occasioned  by  the  self-same  accident,  of  her  services  durimir 
minority,  and  he  obtained  $500  to  compensate  himself  wherewith 
{Wilton  V.  Middlesex  Ry.,  125  Mass.  130).  The  gentler  sex  is 
highly  prized  in  New  England,  judging  by  this  and  the  Connecti- 
cut case.  Boys,  however,  at  least  in  the  West,  are  deemed  mere 
money-making  machinea  Old  Miller's  boy  of  nineteen  lost  his 
arm  tnrough  the  negligence  of  a  railway  company,  and  the  £ather 
recovered  $2000  for  the  value  of  the  son's  services  until  he  came 
of  age,  and  for  the  expense  of  medical  attendance  and  nursing  in 
consequence  of  the  injury  {Houston,  etc,  BaUway  v.  Miller,  49 
Tex.  322). 

And  now  let  us  consider  some  of  the  amounts  that  have  had  to 
be  paid  where  the  wrong  has  caused  the  death  of  the  child  In 
such  case  the  rule  is  that  damages  of  a  pecuniary  nature  must  be 
shown ;  the  damages  are  not  to  be  given  merely  for  the  loss  of  a 
legal  right,  but  should  be  calculated  with  reference  to  a  reasonable 
expectation  of  a  pecuniary  benefit,  as  of  right  or  otherwise,  from 
the  continuance  of  the  life  of  the  lost  one  {Franklin  v.  S.  E.  BaU- 
way, 3  H.  and  N.  211;  Waltonv. S.  K  BaUway,  4 C.  B.,  N.  S.  296). 
In  fact,  what  is  laid  down  by  the  depisions  is,  that  there  must  have 
been  a  reasonable  expectation  of  pecuniary  advantage  to  the  parent 
from  the  life  of  the  deceased  (Field,  J.,  ffeatherington  v.  N,  K 
BaUway,  L.  B.  11  Q.  B.  D.  160).  Still  it  was  held,  in  a  case  where 
a  healthy  boy  of  six  years  old  was  killed,  that  absence  of  proof  of 
any  special  money  damage  flowing  firom  the  death  of  the  child 
will  not  justify  a  nonsuit,  nor  a  direction  on  the  part  of  the  judge 
to  the  jury  to  find  nominal  damages  only  {Oorham  v.  N.  Y.  C,  23 
Hun.  (N.  Y.)  449).    The  "  necessary  injury  "  to  a  parent  by  the 
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negligent  killing  of  a  child,  and  for  which  he  is  to  be  compensated, 
comprises  the  loss  of  the  service  of  the  child  during  minority,  the 
costs  of  nursing,  medical  attendance,  and  the  funeral  expenses 
(£ain  v.  St  Louis,  etc,  Railway,  71  Mo.  164).  In  England  doubts 
have  been  suggested  as  to  whether  damages  are  obtainable  to  com- 
pensate for  the  loss  of  the  services  of  a  child  so  young  as  to  be 
unable  to  earn  anything  (Bramhill  v.  Lee,  29  L.  T.  11).  But  in 
the  United  States  the  doctrine  has  been  well  settled.  In  Hill  v. 
JForth  Second  Street  Baikoay  {4!7  N.  Y.  317),  where  a  boy  of  three 
yefurs  and  two  months  had  been  killed,  and  the  jury  had  ^ven  a 
verdict  for  $1000,  the  Court  of  Appeal  sustained  it,  saymg,  "  It 
was  within  the  province  of  the  jury,  who  had  before  them  the 
parents,  their  position  in  life,  the  occupation  of  the  father,  and  the 
age  and  sex  of  the  child,  to  form  an  estimate  of  the  damages  with 
reference  to  the  pecuniary  injury,  present  and  prospective,  result- 
ing to  the  next  of  kin.  Except  in  very  rare  instances  it  would  be 
impracticable  to  Aimish  direct  evidence  of  any  specific  loss  occa- 
sioned by  the  death  of  a  child  of  such  tender  years,  and  to  hold  that 
without  such  proof  the  plaintiff  could  not  recover,  would  in  effect 
render  the  statute  nugatory  in  most  cases  of  this  description.  It 
cannot  be  said,  as  a  matter  of  law,  that  there  is  a  pecuniary  damage 
in  such  a  case,  or  that  the  expense  of  maintaining  and  educating 
the  child  would  necessarily  exceed  any  pecuniary  c^vantage  which 
the  parents  could  have  derived  from  his  services  had  he  lived. 
These  calculations  are  for  the  jury."  As  Eliza  Hooghkirk,  a 
healthy  and  bright  child  of  six,  was  being  driven  by  her  father  on 
a  waggon  into  Albany,  the  waggon  was  stinick  by  a  locomotive 
and  substantially  destroyed ;  all  the  inmates  were  injured,  but  the 
child  was  killed  The  jury  was  particularly  instructed  that  in  esti- 
mating the  damages  they  should  be  strictly  confined  to  the  pecun- 
iary injuries  resulting  from  such  death  to  the  next  of  kin  of  the 
deceased — ^that  the  pain  and  shock  to  the  feelings  of  the  parents, 
caused  by  the  death  of  their  daughter,  could  not  in  any  way  be 
considered,  and  that  in  fixing  such  damages  they  should  be  ^ided 
by  what,  in  their  honest  judgment,  they  should  deem  a  fair  and 
just  compensation  for  the  pecuniary  injuries  resulting  from  such 
death,  which  compensation,  however,  could  not,  according  to  the 
statute,  exceed  S5000.  After  this  charge  the  jury  awarded  $5000, 
and  the  Court  was  asked  to  set  the  veraict  aside  as  excessive,  but 
declined  to  interfere,  saying,  that  as  a  matter  of  law  it  is  impossible 
for  any  Court  to  say  that  the  actual  "  pecuniary  injuries  "  resulting 
from  the  death  of  the  infant  might  not  be  $5000.  Possibly  the 
probabilities  are  against  it,  but  the  statute  in  this  region  of  con- 
jecture has  committed  the  formation  of  an  opinion  to  a  jury  upon 
whose  discretion  the  only  limitation  is  the  maximum  which  is 
thereby  allowed.  The  discharge  of  such  duty,  expressly  confided 
to  a  jury  by  statute,  necessarily,  in  a  case  which  presents  reason- 
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able  grounds  of  conjecture,  involves  a  wide  discretion,  and  unless 
the  evidence  shows  a  plain  error,  the  verdict  cannot  be  disturbed. 

Hetty  Downie,  a  girl  of  the  age  of  about  seven  years,  was  run 
over  by  the  cars  of  the  New  York  and  Harlam  River  Company, 
and  killed  She  lived  with  her  mother.  On  the  trial  anon — suit 
was  asked  for  on  the  ground,  amongst  others,  "that  there  was  no 
proof  of  any  pecuniary  or  special  damages  sustained  by  the  plaintiff 
or  by  the  next  of  kin."  The  motion  was  overruled,  and  the  plaintiff 
had  a  verdict  of  $1300.  The  Ck)urt  of  Appeal  said,  It  is  not 
required,  to  sustain  the  action,  that  there  should  be  proof  of  actual 
pecuniary  loss.  The  damages  are  to  be  assessed  by  the  jury  with 
reference  to  the  pecuniary  mjuries  sustained  by  the  next  of  kin  in 
consequence  of  such  death.  This  is  not  the  actual  present  loss 
which  the  death  produces,  and  which  could  be  proven,  but  pro- 
spective losses  also.  They  may  compensate  for  ''pecuniary  injuries,'* 
present  and  prospective  (Oldfield  v.  N.  T.  <k  H,  R,  Railway,  14  N. 
Y.  310).  In  MOovem  v.  N.  T.  C.  &  H.  R.  R  (67  N.  Y.  417),  the 
action  being  for  the  death  of  a  boy  eight  years  of  age  and  the 
recovery,  $2500,  the  Ciourt  held  that  the  jury  could  estimate  the 
whole  damages  sustained  by  the  &ther  from  the  death,  as  well  as 
those  proceeding  from  the  loss  of  services  during  minority  as  those 
after,  and  would  not  interfere. 

On  the  other  hand,  in  Arkansas  the  Ciourt  considered  that  $4500 
was  an  excessive  sum  for  a  railway  company  to  pay  to  a  mother  for 
the  loss  of  the  services  of  a  child  five  years  old  through  the  n^li- 

fence  of  the  company  {Little  Rock,  etc.,  Railway  v.  Barker,  33  Ark. 
50).  In  this  case  it  was  decided  that  no  compensation  was  to  be 
given  by  the  dead  in£EUit's  jiarent  for  the  loss  of  the  companionship 
of  the  child.  In  Indiana,  m  one  case,  a  father  made  no  claim  for 
the  loss  of  his  child's  future  services,  and  cave  no  evidence  to  show 
his  loss ;  so,  although  the  jury  gave  him  $1800  therefor  upon  the 
death  of  his  child,  the  Court  considered  it  excessive  (Penn  Railroad 
V.  Lilly,  73  Ind.  252).  The  amounts  awaorded  in  England  have  been 
by  no  means  as  great  as  in  America.  In  one  case  where  an  action 
was  brought  by  a  £Either,  who  was  a  working  mason,  for  injury 
resulting  from  the  death  of  his  son,  a  lad  of  fourteen,  who  had  been 
earning  four  shillings  a  week,  but  at  the  time  of  his  death  was  out 
of  employment,  the  jury  found  a  verdict  with  £20  dunages.  A 
motion  was  made  to  set  it  aside  as  excessive,  but  the  Court  held 
that  the  Either  was  entitled  to  retain  the  amount  {Dudeworih  v. 
Johnston,  4  H.  &  N.  653).  We  (]|uite  agree  with  Martin,  B.,  when 
he  says,  "If  damages  are  to  be  given,  I  think  lliat  £20  is  not  too 
much." — Canada  Law  JoiimaL 
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THE  ASSUMED  JUEISDICTION  OF  ENGLISH  COUKTS 
OVER  SCOTSMEN. 

The  judgments  pronounced  in  a  case  decided  in  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  a  fortnight  ago,  which  will 
be  found  elsewhere  in  this  number,  deserve  the  special  attention 
of  readers  who  are  interested  in  this  subject,  because  the  principles 
enunciated  by  the  judges  seem  to  point  strongly  to  the  necessity  for 
the  repeal  of  the  vexatious  rules  of  Court  by  virtue  of  which  the 
High  Court  of  Justice  has  assumed  a  jurisdiction  over  Scotsmen*  In 
January  last  we  re})orted  the  proceedings  at  a  meeting  of  represen- 
tatives of  legal  bodies  from  various  parts  of  Scotland,  which  assem- 
bled in  the  Advocates'  Library  in  Edinburgh  on  the  invitation  of  the 
Faculty  of  Advocates,  to  complain  of  the  increasing  encroachments 
of  the  English  Courts  upon  our  native  judicature ;  and  we  believe 
that  since  then  a  memorial  dealing  in  detail  with  the  hardships  com- 
plained of,  and  accompanied  by  a  list  of  cases  illustrative  of  them, 
has  been  forwarded  to  both  the  Lord  Advocate  and  Lord  Bosebery, 
and  presented  by  them  to  the  Lord  Chancellor  and  the  rest  of  the 
English  judges.  Whether  representations  of  this  semi-private 
character  afford  the  best  means  of  obtaining  the  redress  of  Scottish 
grievances  may  well  be  doubted — as  yet  they  have  led  to  no  result 
— and  it  may  be  that  the  more  vigorous  step  of  a  representation  to 
Parliament  may  yet  be  required  before  our  people  can  have  atten- 
tion paid  to  their  demands. 

The  matter  has  been  now  for  some  time  before  the  public,  and  it 
is  therefore  now  pretty  generally  known  that  the  English  judges, 
by  virtue  of  the  i)owers  given  them  by  the  recent  English  Judica- 
ture Act  of  1875  to  pass  rules  of  procedure  for  the  regulation  of 
the  business  of  their  Court,  have  greatly  extended  their  own  juris- 
diction, and  have  for  some  years  been  in  the  habit  of  issuing  against 
domiciled  Scotsmen  summonses  to  appear  and  answer  an  English 
pursuer  in  the  High  Court  of  Justice  at  London.  Most  Scotsmen 
are  also  aware  that  the  rights  and  independence  of  the  Scottish  Courts 
were  fdUy  secured  by  the  Treaty  of  Union,  and  that  therefore  the 
ordinary  maxim  of  law,  that  a  pursuer  ought  to  follow  his  defender 
to  the  Courts  of  that  defender's  domicile,  should  in  the  general  rule 
secure  a  domiciled  Scotsman  from  annoyance  of  this  sort.  Our 
own  judges  have  also  by  ancient  constitutional  law  and  usage  the 
right  to  frame  Acts  of  Sederunt,  as  they  are  called,  for  various  pur- 
poses connected  with  their  own  administration  of  justice  in  Scot- 
land ;  but  it  has  not  yet  occurred  to  them  to  arrogate  in  this  way 
to  themselves  a  jurisdiction  which  in  truth  they  do  not  possess, 
and  which  is  at  variance  with  so  fundamental  a  rule  of  international 
law.  The  EngUsh  judges  had  apparently  no  such  powers,  at  least 
as  against  Scotsmen,  before  the  EngUsh  Judicature  Act ;  and  it  is 
clear  &om  the  dicumstances  under  which  that  Act  was  passed,  and 
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the  common-seiise  of  the  matter,  that  the  power  then  conferred 
npon  them  was  meant  to  be  limited  to  matters  and  processes  over 
which  they  had  already  control,  and  was  not  intended  to  oyenide 
the  constitntional  law  of  the  land  The  details  of  the  remodelling 
of  the  English  system  of  judicatnre  wero  of  course  beyond  the  scope, 
or  at  least  the  possibility,  of  Parliamentary  discussion ;  and  it  was 
very  properly  provided  in  that  statute  tiiat  a  committee  of  the 
judges  should  arrange  these  details  and  submit  to  Parliament 
rules  for  the  r^ulation  of  the  new  High  Court  of  Justice,  which 
after  lying  for  a  certain  time  on  the  table  of  the  House,  should,  if 
not  objected  to,  become  part  of  the  Act  and  of  the  law  of  the  land 
But  when  these  rules  were  submitted  to  the  House,  it  was  the  last 
idea  that  could  occur  to  a  Scottish  or  Irish  member  that  they 
could  in  any  way  affect  him  as  a  Scotsman  or  an  Irishman,  or 
subject  him  on  any  other  than  hitherto  well-settled  grounds  to 
the  jurisdiction  of  a  foreign  tribunal  And  probably,  therefore, 
of  the  few  members  who  did  look  at  the  rules,  not  one  was  other 
than  an  English  member. 

Strange  as  it  may  seem,  however,  the  English  judges  did  so  extend 
their  jurisdiction,  the  rosult  being  that  a  litigant  so  summoned  by 
them  must  either  contest  the  question  of  jurisdiction  in  a  preliminary 
litigation,  or  submit  to  have  the  merits  of  his  case  decided  by  what 
is  really  a  foreign  tribunal  When  these  consequences  b^an  to  be 
felt,  and  Scotemen  and  Irishmen  b^an  to  complain,  all  they  could  get 
was  a  promise  from  the  Lord  Chancellor  of  the  day  that  the  EngUsh 
judges  would  reconsider  their  rules  and  amend  them  so  as  to  be 
at  least  reasonabla  The  amendment  that  was  then  made,  however, 
soon  proved  ineffectual,  the  nuisance  remained  practicaUy  unabated, 
and  when,  a  couple  of  years  after,  the  Irish  Courts  obtained,  under 
their  Judicature  Act,  pretty  much  the  same  powers,  Scotsmen  were 
in  worse  plight  stilL  They  suffered  in  grumbling  silence  till  the 
thing  could  be  tolerated  no  longer,  and  a  few  months  ago  the  matter 
b^an  to  be  publicly  agitated.  The  Convention  of  ]£>]ral  Bnxgfas, 
the  Chambers  of  Commerce,  the  Trade  Protection  Society,  and  the 
various  societies  of  solicitors  throughout  the  countiy  one  after  the 
other  met  and  formally  protested  against  the  injustice,  and  the 
memorial  we  have  referr^  te  was  prepared,  and  a  complete  stete- 
ment  of  the  case  was  submitted  to  the  Lord  Advocate  and  Lord 
Bosebery.  Since  then  it  is  understood  to  have  been  under  the 
consideration  of  various  officials,  but  nothing  has  yet  been  done, 
and  the  condition  of  business  in  the  House  has  not  yet  afforded 
an  opportunity  to  any  of  the  Scottish  members  of  proposing  any 
measure. 

Probably,as  has  beenmooted,thereciprocal  jurisdiction  oftheCourts 
of  the  three  kingdoms  is  a  matter  that  would  be  appropriatdy  and 
most  satisfactorily  dealt  with  by  a  committee  of  lawyers  firom  each 
country,  but  that  is  for  future  and  more  mature  consideration.  The 
important  fact,  however,  that  the  hardship  continues  in  the  mean- 
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time  unabated  is  abundantly  proved  by  the  case  above  referred  to 
of   White  V.  McGregor  is  Son,  which  illustrates,  and  that  in  a  very 
striking  manner,  not  only  the  nature  of  the  evil,  but  the  crjring 
necessity  for  its  immediate  abolition.     It  appears  that  preserve 
manufacturers  in  Dumfries  ordered  some  tons  of  gooseberries  from 
a  fruit  merchant  in  Covent  Garden  Market  in  London.     The  goods 
were  duly  forwarded  to  Dumfries,  and   a  dispute   arose  as  to 
payment  of  the  price,  with  the  nature  of  which  we  are  not  here 
concerned,  but  which  appears  to  have  turned    mainly,  if   not 
solely,  upon  the  construction  of  the  letters  and  telegrams  con- 
stituting the  order.    The  pursuer  obtained,  by  virtue  of  the  rules 
referred  to,  an  order  for  service  upon  the  defender  outwith  the 
jurisdiction  of  the  Court  of  a  summons  for  £47, 13s.  6d.     The  cases 
in  which  the  English  judges,  by  virtue  of  the  rules  they  thus  passed, 
claim  a  jurisdiction  over  Scotsmen  may  be  here  classified  generally 
under  four  heads — those  relating  to  property  in  England ;  those 
relating  to  contracts  made  in  England ;  those  relating  to  breaches 
in  England  of  any  contract  wherever  made ;  and  those  relating  to 
acts  done  in  England.    This  specification  is  comprehensive  enough, 
and  when  we  consider  the  favour  with  which  English  Courts  gene- 
rally regard  their  own  litigants,  and  the  universally  acknowledged 
insular  presumption  which  appears  to  affect  the  English  mind 
against  "  foreigners  "  merely  as  such,  the  possibility  of  including 
under  it  almost  every  imaginable  action  between  a  Scotsman  and 
an  Englishman  will  be  pretty  apparent — and  that,  indeed,  is  partly 
the  reason  of  the  hardship  and  injustice  of  the  rules.    But    the 
case    further  illustrates  the  futility  of  one,  at  least,  of  the  checks 
imposed  in  1876  to  meet  the  complaints  which  it  has  been  ex- 
plained were  then  made.     For  though  till  then  it  had  been  suffi- 
cient, in  order  to  obtain  an  order  for  service  outwith  the  jurisdic- 
tion, to  swear  that  the  cause  of  action,  or  part  of  it,  arose  within  it, 
it  was  then  provided  that  an  applicant  should  further  make  oath 
that  it  would  be  more  convenient  to  try  the  case  at  London  than 
in  the  place  of  the  defender's  residence,  and  also  that  there  was  in 
that  place  no  local  court  of  limited  jurisdiction  competent  to  decide 
the  matter.    These  applications  being  entirely  ex  parte,  have  been 
80  often  made  upon  false  affidavits  that  one   might  almost  say 
that  that  practice  has  been  the  rule  hitherto,  and  the  unfortunate 
defender  invariably  found  that  in  order  to  contest  the  case  he  must 
first  attack  the  validity  of  the  order  for  service,  and  become  thus 
at  once  involved  in  a  preliminary  litigation  at  London  which  had 
nothing  to  do  with  the  merits  of  his  case.    He  could  not  afford 
to  let  a  decree  in  absence  pass  against  him,  for  that  was  at  once 
sent  down  to  Scotland  and  enforced  against  him  summarily  under 
the  provisions  of  the  Judgments  Extension  Act  of  1868,  and  no 
wonder  therefore  he  often  preferred  to  suffer  injustice  than  go  to  law 
for  his  rights  in  a  foreign  country.     But  some  defenders  have  been 
courageous  enough  to  resent  and  resist  such  treatment,  and  it  is 
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only  right  to  say  they  have  almost  invariably  been  snccessful, 
though  indeed  it  would  have  been  suiprising  if,  on  the  falsity  of 
the  afSdavit  being  shown,  the  result  had  been  otherwise.  But  all 
this  costs  money,  and  expenses  of  a  lawsuit  somehow  are  not  so 
easily  recovered  in  their  entirety  from  a  debtor  in  England;  at 
least  they  somehow  suffer  considerable  diminution  in  passing 
through  the  hands  first  of  an  English  and  then  of  a  Scottish 
solicitor. 

Now  all  this  happened  as  a  matter  of  course  in  the  present  case. 
The  particular  falsehood  of  the  affidavit  here  was  the  somewhat 
astounding  one  that  in  Dumfries,  the  seat  of  a  Sheriff  Court,  there 
was  no  court  of  limited  jurisdiction  competent  to  try  this  very 
ordinary  action  for  recovery  of  a  debt.  Of  course  this  was  easily 
shown  to  be  a  weak  invention  of  the  enemy,  and  it  was  further 
shown  that  a  case  of  this  value  could  be  tried  in  the  Debts  Recovery 
Court  at  Dumfries  for  something  like  £4  a  side  as  against  the  costs 
of  an  action  in  the  Supreme  Court  of  England,  so  that  no  objection 
was  or  could  be  taken  to  the  cheapness  and  convenience  of  the 
Scottish  Court.  Justices  Field  and  Stephen  were  not  slow  to  recall 
an  order  for  service  granted  on  statements  like  thes&  As  Mr. 
Justice  Stephen  said,  "  If  Mr.  White  wants  his  money,  he  ought  to 
go  to  Dumfries  to  get  it;"  and  even  his  English  solicitor  will  pro- 
bably join  in  the  hope  which  the  learned  judge  went  on  to  express, 
that  when  Mr.  White  does  go  there  ''  he  will  be  more  careful  as  to 
what  he  swears  than  he  was  when  he  swore  that  affidavit." 

But  the  case  presents  certain  novelties  which  must  strike 
every  lawyer.  In  the  first  place,  the  plea  upon  which  Mr.  Justice 
Day  dismissed  with  costs  the  summons  which  the  defenders  had 
taken  out  to  set  aside  the  ex  parte  proceedings  granting  the  order 
for  service  is  somewhat  startling.  Not  having  an  opportunity  of 
objecting  to  the  first  granting  of  such  an  order,  the  only  course  for 
an  objector  is  to  take  out  a  summons  to  have  it  set  aside ;  and  it 
was  maintained  here  for  the  pursuer,  and  actually  affirmed  by  the 
judge,  that  by  so  doing,  i.e.  by  appearing  for  the  purpose  of  object- 
ing, the  defenders  had  waived  their  right  to  object !  It  is  trite  law 
with  us  in  Scotland,  and  it  seems  common-sense,  that  by  appearing, 
to  defend  an  action,  you  do  not  bar  yourself  from  any  competent 
plea.  But  in  England  if  you  come  into  Court  at  all,  you  seem  to 
be  once  and  for  ever  subject  to  the  jurisdiction  of  the  Court  How 
on  such  a  principle  it  can  be  possible  ever  to  state  a  plea  to  the 
jurisdiction  or  competency  of  any  tribunal,  only  the  subtleties  of 
English  law  can  explain.  But  if  this  be  the  case,  it  would  ap- 
pear that  Scotsmen  are  acting  with  only  their  proverbial  prudence 
when  they  prefer  their  own  law  to  the  English.  Of  course  the 
Justices,  Field  and  Stephen,  to  whom  this  decision  was  appealed, 
promptly  reversed  it,  and  the  defender  gained  his  case.  But  the 
fact  remains  that  he  has  had  all  this  trouble  and  expense  of  a  liti- 
gation in  the  Supreme  Court  of  England  simply  because  the  English 
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judges  passed  certain  very  unjust  rules  which  gave  an  unscrupulous 
countr3mian  of  theirs  the  right  to  tell  certain  lies  against  him. 

But  although  success  in  the  Court  of  Appeal  was  of  course  the 
immediate  object  of  the  litigant  in  question,  the  grounds  of  his 
success  are  of  still  greater  importance  to  his  countrymen,  and  so 
indirectly  to  himself  also.    As  has  been  explained,  the  order  for 
service  was  set  aside  because  it  should  not  have  been  granted  in 
the  circumstances,  and  presumably  never  would  have  been  granted 
at  all  if  these  circumstances  had  been  fairly  put  before  the  Court 
by  the  original  applicant    He  swore,  and  obtained  his  order 
because  he  swore,  as  required  by  rule  la  of  Order  XI.  of  Court, 
that  there  was  no  "  local  court  of  limited  jurisdiction  "  in  the  place 
of  the  defender's  residence.    The  appellant  proved  this  to  be  a 
fiEdsehood  by  referring  to  the  Act  of  Parliament,  which  establishes 
what  are  well  known  in  every  sheriffdom  in  Scotland  as  the  Debts 
Recovery  Courts.    The  justices  did  not  require  to  decide  the  express 
meaning  of  the  term  '*  local  court  of  limited  jurisdiction."    To  do 
so  might  not  perhaps  be  very  easy.     They  found  such  a  court, 
created  by  special  Act  of  Parliament  in  1867,  and  competent  to  the 
decision  of  a  claim  of  the  nature  and  amount  here  sued  for.    So 
far  so  good.    But  are  the  Debts  Recovery  Courts  our  only  safe- 
guard against  the  High  Court  of  Justice  in  England  in  any 
dispute  we  may  have  with  an  Englishman  ?    They  are  certainly 
local  courts,  and  they  are  assuredly  limited  in  jurisdiction  in 
the  important  respect  of  the  sums  for  which  they  may  give 
decree.    But  does  it  really  follow,  as  it  would  seem  to  do  from 
the  ratio  of  this  decision,  that  whenever  a  sum  below  £12  and 
above  £50  is  claimed  from  us  by  an  Englishman  we  must  of 
necessity  meet  our  creditor  in  his  Courts  rather  than  in  our  own  ? 
The  Sheriff  Court  is,  it  seems,  too  good  for  us.    It  is  a  local 
court;    it  is  a  cheap  court;   it  is  a  carefully  regulated  court, 
with  in  most  cases  an  experienced  judge  presiding  in  it ;  and  its 
mistakes,  when  they  occur,  can  be  corrected  by  our  Supreme  Court 
in  Edinburgh  at  little  expense.    But,  say  the  English  judges,  it  is 
not  a  court  of  limited  jurisdiction,  and  therefore  we  have,  under  the 
rules  which  we  have  passed  for  our  own  guidance,  a  discretion  to 
bring  you  away  from  it  into  our  Supreme  Court  in  London,  where 
this  honest  subject  of  the  Queen  resides  who  has  a  claim  against 
you ;  your  witnesses  may  be  all  in  the  town  where  you  reside,  but 
his  are  all  here,  and  therefore  you  must  come ;  you  may  require  no 
witnesses,  but  in  that  case  we  can  the  more  easHy  decide  your  case 
for  you,  and  you  will  be  able  to  go  direct  by  way  of  appeal  to  the 
House  of  Lords,  through  our  Divisional  Courts  and  our  own  Court 
of  Appeal,  and  therefore  you  must  come ;  you  will,  it  is  true,  have 
to  run  the  gantlet  of  an  additional  court  on  your  way,  but  that  is 
an  English  court,  and  therefore  you  must  come ;  you  will  have  the 
benefit  of  English  law,  which  you  don't  understand,  and  which  is 
different  from  your  own,  and  in  many  respects  not  so  good,  and 
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iheiefofe  you  must  come ;  and  if  you  doQ't  we  will  pass  a  decree 
against  you  in  absence,  which  this  honest  Englishinan  will  send 
down  to  Edinburgh  and  have  recorded  in  the  Blister  of  English 
Decrees  kept  in  your  excellent  Bc^:ister  House  there,  and  you  will 
find  that  your  own  judges  there  will  not  be  able  to  suspend  the 
execution  of  that  decree^  but  will  say  (for  they  are  honourable  men, 
like  this  Englishman)  that  the  Judgments  Extension  Act^  which  is 
an  Imperial  statute,  obliges  them  to  give  effect  to  a  duly-recorded 
English  or  Irish  decree,  and  that  you  should  have  o<mie  here  at 
first  and  defended  yourself  if  you  meant  to  do  so. 

All  this  and  more  is  implied  in  the  grounds  upon  which  the 
Divisional  Court  set  aside  the  order  for  service  in  the  case  now 
referred  to.  But  although  the  decision  is  disappointing  to  Soots- 
men,  inasmuch  as  it  rests  their  exemption  from  the  rule  of  Court 
in  question,  entirely  upon  the  existence  in  Scotland  of  a  local 
court,  whose  jurisdiction  is  expressly  limited  by  the  Act  of  Parlia- 
ment creating  it,  and  by  inference  therefore  denies  the  right  of 
any  Scotsman  to  plead  the  existence  of  the  ordinary  Sheriff  Court 
and  of  the  Court  of  Session  in  Edinburgh  as  a  reason  why  he 
should  not  be  sununoned  to  London  simply  because  his  creditor  is 
an  Englishman,  it  is  yet  valuable  not  only  as  showing  the  i^pie- 
ciation  which  the  English  judges  still  have  of  the  value  of  truth  in 
an  affidavit,  but  also  in  respect  of  their  explicit  recognition  of  the 
old  and  safe  rule  of  international  jurisdiction,  that  a  pursuer  must 
sue  in  the  defender's  domicile.  It  is  not  probable  that  many  of  his 
brethren  will  hold  themselves  bound  by  Mr.  Justice  Stephen's  expres- 
sion of  the  law,  and  the  decision  here,  after  all,  goes  no  &rther  than 
to  correct  the  misstatement  of  fact  upon  which  the  former  judg- 
ment proceeded.  So  lon|[  as  a  plaintiff  has  the  right  to  make  such 
an  application  to  a  judge  m  chambers  as  may  entail  upon  a  foreigner 
outwith  the  jurisdiction  of  that  judge,  the  necessity  and  expense 
of  defending  himself  in  the  plaintins  country  against  his  claims, 
no  general  assent  to  the  received  doctrines  of  international  law 
and  the  obvious  expediency  of  following  them,  will  mend  matters. 
"  When  a  man  lives  in  a  particular  place,  if  you  choose  to  trust 
him,  you  must  go  to  that  particular  place  to  sue  him  if  you  want  to 
get  justice  against  him  because  he  has  broken  his  contract  The 
plaintiff  is  to  follow  the  defendant,  and  the  defendant  is  not  to  follow 
the  plaintiff,"  says  Mr.  Justice  Stephen.  It  is  obvious  good  sense 
and  sound  law  in  every  country  but  England.  But  a  case  occurred 
not  lon£;  ago  in  which  one  of  ilr.  Justice  Stephen's  brethren  decided 
precise^  we  opposite — a  fact  of  which  he  is  perhaps  as  unaware 
of,  and  probably  as  indifferent  to,  as  the  rest  of  his  brethren  have 
been  to  the  brave  words  of  his  we  have  quoted.  If  Mr.  Justice 
Stephen's  principle  is  correct,  and  we  submit  it  is,  the  necessary 
result  must  be  that  an  order  which  permits  such  practices  should 
be  repealed.  It  is  impossible  here  to  discuss  the  history  ot  the 
order,  or  to  consider  the  justice  or  injustice  of  the  ancient  claims  to 
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jurisdiction  over  foreigners,  of  the  English  Courts,  which  no  doubt 
led  to  its  passing.  It  is  enough  here  for  us  to  find  the  principle 
of  it  repudiated  by  an  able  English  judge,  and  to  have  pointed  out 
the  opportunity  which  the  pernicious  English  system  of  affidavits 
affords  of  its  being  flagrantly  misused.  No  harm  would  be  done 
but  for  the  JudjB^ents  Extension  Act,  which  renders  the  decrees  of 
the  Courts  of  the  three  kingdoms  mutually  and  summarily  enfor- 
cible.  The  English  judges  might  exercise  their  discretion,  at 
discretion,  or  without  it,  as  they  pleased,  and  they  might  give  what 
judgment  they  chose  against  people  who  were  not  subject  to  their 
jurSdiction,  if  our  own  Courts  hacl  not  afforded  their  judgments  the 
privileges  of  native  decrees.  That  was  done  in  reliance  that  English 
judgments  would  proceed  on  rules  of  well-established  international 
law,  just  as  France  might  agree  to  recognise  and  enforce  a  decree 
of  a  British  Court  But  would  France  allow  her  subjects  to  be  sum- 
moned to  England  and  judged  by  English  instead  of  French  law  ? 
Would  any  foreign  State  submit  to  such  interference  ?  The 
English  judges  are  too  careful  to  run  that  risk,  as  was  shown  so 
long  ago  as  1876,  when  one  of  them  remarked,  "  Service  of  process 
upon  a  foreigner  not  a  subject  of  her  Majesty  in  another  country 
may  involve  unpleasant  questions  of  jurisdiction,''  and  proceeded 
to  advise  that  only  notice  of  proceedings,  and  not  the  actual  writ 
itself,  should  be  served  upon  the  defendant.  A  Scotsman  is,  how- 
ever, in  English  law  a  foreigner  who  is  a  subject  of  her  Majesty, 
and  therefore  bound  by  the  laws  of  the  United  Kingdom,  one  of 
which  (the  Judgments  Extension  Act  of  1868)  unfortunately 
allows  English  decrees  in  absence  to  be  enforced  against  him 
summarily  by  registration  in  Scotland,  so  that  as  regards  him  no 
"  unpleasant  questions  of  jurisdiction "  can  arise,  he  bein^  help- 
less to  resist  what  becomes  in  fact  a  recorded  decree  of  his  own 
Courts. 

One  word  as  to  the  extent  of  the  grievance.  It  will  be  remem- 
bered that  in  March  last,  soon  after  public  attention  had  been 
called  to  the  encroachment,  Mr.  Dick  Peddie  moved  for  a  return 
to  the  House  of  the  number  of  writs  issued  by  the  High  Court 
of  Justice  in  London,  and  allowed  to  be  servea  in  Scotland  since 
1st  March  1877.  The  object  of  the  return  apparently  was  to 
afford  some  statistical  information  as  regards  the  actual  practice 
under  the  rules ;  and  accordingly  it  was  designed  to  mention  in  each 
case  the  number  of  defenders  resident  in  Scotland  and  England 
respectively,  the  nature  and  amount  of  the  claim  made,  the  time 
allowed  to  enter  appearance,  and  the  sum  required  to  be  paid  in 
name  of  costs  to  stay  proceedings.  Of  course,  even  this  scheme  of 
return  is  very  defective,  regarded  as  an  attempt  to  illustrate  the 
grounds,  if  there  be  any,  on  which  the  English  Courts  could,  apart 
m>m  their  judges'  rules,  lawfully  exercise  any  jurisdiction  against 
Scotsmen ;  and  the  return  itself  is  still  more  defective  than  its 
scheme.    But  upon  examination  it  will  be  found  amply  to  bear 
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out,  SO  far  as  it  can  be  expected  to  do  so,  the  justice  of  the  demand 
now  made  by  Scotsmen  for  a  repeal  of  the  rules. 

It  appears,  then,  that  between  1st  March  1877  and  1st  March 
1880  there  have  been  at  least  418  writs  issued  in  which  service 
has  by  leave  or  order  of  the  Court  been  made  upon  Scotsmen ;  and 
the  return  further  discloses  that,  with  the  exception  of  six,  the 
defenders  in  each  of  these  cases  were  all  resident  in  Scotland  The 
inference  therefore  lawfully  deducible  is,  that  at  the  rate  of  100 
actions  (includincr  possibly  a  much  greater  number  of  individual 
defenders)  in  each  year,  Scotsmen  are  being  subjected  to  a  foreign 
jurisdiction  in  defiance  of  constitutional  law  and  privilege.  That, 
however,  was  the  case  two  years  ago.  Complaints  of  the  hardship 
of  being  dragged  nolens  volens  to  I^ndon  are  now  being  made  with 
daily  increasing  frequency,  and  it  is  not  to  be  for  one  moment 
suspected  that  with  the  increase  of  business  and  intercourse 
between  Scotsmen  and  Englishmen  the  practice  has  since  then 
suffered  any  diminution,  but  rather  the  reverse.  So  much  for  the 
dimensions  of  the  nuisance. 

Of  the  418  cases  enumerated,  however,  no  less  than  287  are 
merely  an  approximate  or  estimated  number.  It  seems  that  in 
the  Chancery  and  Exchequer  Divisions  of  the  Court  no  separate 
list  of  writs  served  in  Scotland  has  been  kept  during  the  first  three 
years  comprised  in  the  return,  and  that  since  1st  March  1880,  when 
the  offices  of  all  four  divisions  of  the  Court  were  amalgamated,  no 
separate  account  of  these  writs  has  been  kept.  How  the  "  approxi- 
mate number,''  therefore,  has  been  arrived  at  with  any  satisfactory 
degree  of  accuracy  one  is  at  a  loss  to  understand.  A  note  appended 
to  the  return  informs  us  this  has  been  done  by  examining  so  many 
months  and  striking  an  average  for  the  year  of  the  Scottish  writs 
discovered  in  each ;  but  though  that  may  be  the  best  or  only 
attainable  mode  of  completing  the  return,  it  can  hardly  be  ac- 
knowledged to  be  entirely  satisfactory. 

However,  to  pass  from  that  objection,  the  tact  remains  that  only 
in  131  cases  have  we  any  of  the  details  promised  and  intended 
to  be  disclosed  by  the  writ  But  if  they  are  to  be  taken  on  the 
"  average  "  system  as  fiur  specimens  of  the  character  of  the  remain- 
ing two-thirds  of  the  whole  number,  they  aid  very  considerably 
those  who  complain  of  the  rule.  To  begin  with,  in  the  colunm  of 
the  return  which  mentions  the  nature  of  claim  or  action,  we  find, 
as  might  have  been  expected,  eveiy  imaginable  cause  of  dispute — 
sales  of  all  kinds,  fees  for  various  kinds  of  professional  work,  claims 
for  money  due  on  bills,  guarantees,  loans,  promissory  notes,  and 
insurance  contracts,  and  actions  of  damages  of  various  descriptions, 
including  breach  of  contract  and  personal  injuries.  One  action  is 
specified  to  have  been  brought  to  recover  the  price  and  keep  of 
a  bloodhound — can  this  have  been  Morgan  on  his  way  to  Dunecht? 
In  fact,  this  column  discloses  the  fact  that  the  objectionable  rules 
operate  in  transferring  to  the  English  Courts  the  defence  of  an 
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uofortunate  Scotsman  to  all  and  every  action — ^the  most  ordinary 
as  well  as  the  most  unusual — ^that  may  happen  to  arise  hetween 
himself  and  an  Englishman. 

The  column  which  contains  the  amounts  sued  for  is  not  less 
instructiva  There  we  find  that  many  of  the  actions  were  for  sums 
too  low  to  be  sued  for  in  the  Court  of  Session ;  so  that  by  threaten* 
ing  his  debtor  with  an  action  in  the  Supreme  Court  of  England 
the  English  creditor  may  obtain  a  decree  in  absence  and  secure 
payment  without  the  necessity  of  proving  his  case.  One  action 
was  for  £7, 14a  only,  and  the  debtor  was  at  the  same  time  required 
to  deposit  £2, 18s.  of  "  costs  to  stay  proceedings  "  before  he  could  be 
permitted  to  defend  it  even  in  England.  Nearly  75  per  cent  of 
the  cases  are  for  sums  under  £100,  and  it  can  surely  not  be  pre- 
tended that  in  all  these  cases  the  cost  and  convenience  of  the 
parties  was  in  favour  of  a  trial  in  the  pursuer's  as  opposed  to  the 
defender  s  domicile.  No  more  effective  weapon  for  unjust  coercion 
was  ever  placed  in  a  creditor's  hands  than  these  rules  seem  to  be 
as  disclosed  by  this  return.  And  it  only  remains  to  be  added 
that  to  the*injury  thus  inflicted  upon  the  Scottish  defender,  has 
been  added  the  insult  of  requiring  him  in  every  case  to  deposit 
what  are  called  *'  costs  to  stay  proceedings,"  before  allowing  him  to 
defend  himself  even  in  the  foreign  Court.  Enough  is  certainly 
disclosed  by  the  return,  defective  as  it  is,  to  justify  a  strenuous  effort 
to  abolish  the  nuisance  it  reveala 
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Principles  of  the  Law  of  Insurance  adopted  in  the  Civil  Code  of  the 
State  of  California,  with  Notes  and  Beferences  to  Adjudged 
Cases.  By  William  Barber.  San  Francisco:  Sumner, 
Whitney,  &  Co.     1882. 

In  1865  a  Commission  which  had  been  appointed  by  the  Legis- 
lature of  the  State  of  New  York  to  prepare  a  Civil  Code  for  that 
state  completed  and  published  a  draft  of  a  Civil  Code.  This  Code 
has  not  yet  been  adopted  by  the  State  of  New  York,  but  the 
labours  of  the  Commission  have  been  appropriated  by  California, 
which  adopted  in  1872  a  Civil  Code  based,  and  to  a  great  extent 
copied,  from  the  proposed  Code  of  New  York. 

In  this  book  are  to  be  found  the  clauses  in  the  Civil  Code  of 
California  applicable  to  insurance,  to  which  Mr.  Barber  has  appended 
a  series  of  illustrative  notes,  founded  upon  the  common  law  as  laid 
down  in  the  numerous  Courts  of  the  United  States.  In  this 
country  we  used  to  look  with  compassion  on  the  English  lawyer, 
who  was  condemned  to  grope  his  way  amid  the  wilderness  of  single 
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instances ;  but  the  growth  of  our  own  reports,  and  the  necessity, 
in  lai^e  branches  of  the  law,  of  constant  reference  to  English  law, 
make  a  Scottish  lawyer  of  the  present  day  regret  the  time  when  no 
yearly  volumes  of  reports  burdened  the  shelves  of  the  most  learned 
of  the  Faculty.  But  when  we  turn  over  the  leaves  of  Mr.  Barber's 
book,  we  feel  that  there  can  be  no  class  of  men  so  much  to  be 
pitied  as  American  lawyers,  who  must  draw  their  arguments 
from  the  reported  cases  in  the  English  Courts,  in  addition  to  the 
reports  of  cases  in  the  Courts  of  each  state  of  the  Union,  as  well 
as  in  the  Supreme  Court  at  Washington.  To  a  Scottish  lawyer 
reference  to  these  decisions  is  almost  impossible,  because  he  cannot 
tell  what  degree  of  authority  is  to  be  attributed  to  the  opinions  of 
the  difiTerent  judges.  A  code  such  as  that  of  California,  extending 
to  168  sections,  requires  a  great  deal  of  explanation  to  make  it 
intelligible;  and  though  we  cannot  profess  to  say  whether  Mr. 
Barber  has  selected  the  most  appropriate  cases  in  support  of  his 
comments,  these  comments  seem  likely  to  be  useful  in  directing 
attention  to  the  points  of  each  section,  and  in  showing  how  the 
principles  of  the  common  law,  which  are  now  embodied  in  the 
Californian  Code,  are  to  be  applied.  Such  illustrations  are  apt 
sometimes  to  mifidead.  The  intentional  or  accidental  omission  of 
a  single  phrase  may  so  alter  the  principle  of  law  as  to  render  all 
reference  to  former  decisions  only  misleading,  but  even  where  a 
change  of  the  law  has  been  made,  it  is  only  by  putting  side  by 
side  the  law  as  it  formerly  was,  and  the  principle  in  the  Code, 
that  the  full  effect  of  the  change  can  be  understood.  Mr.  Barber's 
book  is  got  up  in  a  neat,  handy  form,  and  will  no  doubt  be  carried 
in  the  pocket  of  many  an  American  insurer  who  is  anxious  to  have 
always  at  hand  a  vade  mecum  in  which  he  may  tind  his  obligations 
and  his  rights  defined.  In  this  country,  lawyers  will  find  it  of  use 
in  suggesting  points  which  have  not  occurred  either  in  Scottish  or 
English  practice,  but  it  will  not  be  safe  to  rely  on  propositions 
based  solely  on  the  decisions  of  American  Courts,  which  show 
generally  a  leaning  towards  the  assured,  and  more  readily  assume 
bad  faith  on  the  part  of  insurance  companies  than  Courts  of  law 
on  this  side  of  the  Atlantic  do. 


Wxt  MaxA^x. 


Service  of  English  Writs  in  Scotland. — The  following  is  the 
judgment  in  the  .case  of  White  v.  iPGregor  &  Son  referred  to  in 
the  article  in  the  preceding  pages  of  this  number : — 

Mr.  Justice  Field  said:  I  think  that  this  appeal  must  be  allowed. 
The  case  arises  in  this  way:  The  plaintiff  has  a  cause  of  action,  as  he  says 
(he  may  have  one,  I  do  not  know  whether  he  has  or  not),  against  the 
defendants  for  goods  soldand  delivered  to  the  defendants,  who  carry  on  their 
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business  in  Scotland,  oat  of  the  jurisdiction  of  this  Ck)urt ;  and  the  plaintiff 
has  applied,  as  he  has  eveiy  right  to  do,  to  a  learned  judge  at  Chambers 
€x  parte  for  a  writ  alleging  that  part  of  the  cause  of  action  arose  and  was 
entered  into  within  the  jurisdiction,  or  that  there  has  been  a  breach  of  it 
within  the  jurisdiction.  That  part  of  the  matter  we  are  not  called  upon 
in  any  way  to  decide,  because  that  is  not  the  point  before  us.  But  in 
asking  the  learned  judge  for  leave  to  serve  the  writ  in  Scotland,  the  plaintiff 
is  placed  in  a  different  position  to  what  he  is  in  when  he  asks  for  leave 
elsewhere  than  in  Scotland  or  Ireland,  because  there  have  been  ever  since 
the  Judicature  Act  passed  great  objections  on  the  part  of  Scottish  lawyers 
and  other  people  to  being  compelled  to  come  to  London  to  have  their 
causes  tried.  They  say,  ''  We  deal  with  English  people ;  we  live  here  in 
Scotland,  and  they  are  willing  to  trust  us,  and  if  we  want  credit  they 
make  their  contracts  with  us ;  we  have  a  civilized  system  of  judicature 
here ;  we  like  it  veiy  much  ;  you  may  not  like  it  so  well  as  we  do,  but 
we  think  it  wholesome,  and  the  Legislature  has  so  far  attorned  to  that 
feeling  that  they  have  altered  the  rule  which  formerly  stood  and  made  a 
specific  rule  with  regard  to  Scotland  and  Ireland,  and  that  rule  imposes 
on  the  plaintiff  a  further  matter  that  he  will  be  required  to  deal 
witL"  I  refer  to  rule  la,  and  the  words  are  important ;  because  after 
saying  generally  the  judge  in  exercising  his  discretion  shall  have  regard 
to  the  amount  or  value  of  the  property  in  dispute  or  sought  to  be  recovered, 
it  says  that  he  is  to  have  regard  "  to  the  existence  in  the  place  of  resid- 
ence of  the  defendant,  being  resident  in  Scotland  or  Ireland,  of  a  local 
Court  of  limited  jurisdiction  having  jurisdiction  in  the  matters  in 
question ; "  and  also  to  have  regard  ''  to  the  comparative  cost  and  conveni- 
ence of  proceeding  in  England,  or  in  the  place  of  such  defendant's 
residence,  and  in  all  the  above-mentioned  cases  no  such  leave  is  to  be 
granted  without  an  affidavit  stating  the  particulars  necessary  for 
enabling  the  judge  to  exercise  his  discretion  in  manner  aforesaid."  That 
being  the  state  of  things,  it  is  the  duty  of  every  plaintiff  who  applies  for 
an  order  to  take  care  and  ascertain  whether  or  not  there  is  a  Court  of 
competent  jurisdiction  having  jurisdiction  over  the  matter  in  question. 
I  have  refused  many  orders  on  the  ground  that  the  affidavit  did  not 
disclose  anything  of  the  kind.  In  the  present  case  the  plaintiff  has  taken 
upon  himself,  or  somebody  for  him,  to  say  :  "  I,  the  above-named  WiUiam 
Nicholas  White,  of  Covent  Garden  Market,  in  the  county  of  Middlesex, 
fruit  and  potato  salesman,  make  oath  and  say  as  follows :  This  action  is 
intended  to  be  brought  to  recover  from  the  defendants  the  sum  of 
j£47,  13s.  6d.  for  goods  supplied  by  me  to  the  defendants.  I  am  advised, 
and  I  verily  believe,  that  I  have  a  good  cause  of  action  Against  the  said 
defendants  in  respect  of  my  claim  indorsed  on  the  said  writ.  The  said 
defendants  became  indebted  to  me  as  follows:  They  bought  of  me  at 
Covent  Qarden  Market  aforesaid,  within  the  jurisdiction  of  this  honour- 
able Court,  the  gooseberries  above  referred  to,  and  they  were  consigned 
to  them  by  raO,  and  in  due  course  delivered  to  them.  I  have  appli^  to 
them  for  payment  of  the  amount  due,  but  they  have  refused  to  pay. 
The  said  defendants  reside  and  carry  on  business  at  Dimifries,  in  the 
county  of  Dumfries  in  Scotland,  and  may  be  found  there  out  of  the 
jurisdiction  of  this  Court,  and  are  British  subjects.  There  does  not 
exist  in  the  place  of  residence  of  the  said  defend^ts  any  local  Court  of 
limited  jurisdiction  in  respect  of  the  matters  in  question  in  this  action." 
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I  have  caused  many  cases  to  be  adjourned  in  order  to  get  the  information, 
and  I  have  caused  diligent  inquiry  to  be  made  whether  there  does  exist 
this  kind  of  Court  In  this  case  the  plaintiff  says  there  ia  not  one.  I 
do  not  impute  any  fraud  to  him,  but  I  say  he  did  this  without  any  inquiry 
whatever,  because  if  he  had  made  inquiry  he  would  have  found  it  out 
He  takes  it  boldly  upon  himself  to  assert  that  there  is  no  Court  of 
limited  jurisdiction  in  Dumfries  to  try  this  cause.  This  is  another 
instance  of  the  practice  I  very  much  complain  of ;  that  is,  the 
practice  of  dealing  with  ex  parte  applications;  and  I  hold,  and  I 
have  held  it  over  and  over  again,  and  will  continue  so  to  do 
until  I  retire — ^if  ever  that  should  happen — that  parties  who  make  ex 
parte  applications  are  bound  to  bring  before  the  Judge  all  the  materials 
they  have  at  their  command  They  are  not  boldly  to  make  state- 
ments which,  if  they  had  made  inquiry,  they  would  have  found  not  to  be 
true.  If  they  had  made  inquiry,  they  would  have  found  there  was  a 
Court  perfectly  competent  to  deal  with  this ;  and  if  they  had  done  that, 
and  stated  all  the  elements  to  the  learned  judge  upon  the  ex  parte  appli> 
cation,  and  had  said,  *'  I  think  that  is  not  a  Court  fit  to  try  this  case,'* 
that  would  have  been  one  thing,  and  the  learned  judge  would  have  made 
his  order  upon  it  The  plaintiff  did  nothing  of  the  sort.  He  states  that 
which  is  really  untrue.  Although  the  defendant's  affidavit  has  been  put 
in,  the  plaintiff  does  not  produce  any  affidavit  in  reply ;  he  does  not  say 
there  is  anything  to  show  it  is  more  desirable  to  have  the  case  tried  in 
London  than  in  Dumfries  I  therefore  decide  it  upon  this  ground — that 
the  materials  brought  before  the  learned  judge  at  Chambers  were  most 
uncandid.  I  do  not  use  any  harsher  term,  but  untrue  facts  were  stated 
to  him.  Under  these  circumstances,  I  think  this  service  should  be  set 
aside.  There  is  another  point  which  seems  to  me  to  proceed  entirely  upon 
a  misunderstanding  of  the  matter.  It  is  said  that  because  the  defendant 
has  appeared,  it  is  not  open  to  him  to  take  this  objection.  It  is  said  that 
the  reason  why  it  is  not  open  to  him  to  take  the  objection  is,  that  he 
having  attorned  to  the  jurisdiction  of  the  Court  cannot  say  now  that  the 
Court  has  not  jurisdiction.  That  may  be  a  perfectly  true  proposition  for 
aught  I  know.  It  may  be  that  a  man  having  once  submitted  to  the 
junsdiction  of  the  Court,  cannot  afterwards  be  heard  to  say  it  has  not 
jurisdiction.  But  this  is  not  the  question,  as  Baron  BramweU  points  out 
It  is  not  a  question  of  jurisdiction — it  is  a  question  whether  die  subject 
is  to  have  a  proper  remedy  and  particular  relief.  The  defendant  says,  "  I 
ought  to  be  allowed  to  try  it  in  my  own  domicile  in  Scotland."  I  tlunk, 
upon  the  merits,  I  should  have  held  that  Scotland  was  the  proper  plaea 
TTiere  is  no  question  about  the  delivery  of  the  goods  here ;  no  particulaiBy 
in  fact,  are  given  whatever  to  show  that  it  would  be  more  convenient  to 
buy  it  in  London  than  in  Dumfries,  and  the  defendant  says  there  ia  no 
comparative  convenience  at  all ;  because,  after  all,  it  is  only  a  question  of 
the  construction  of  some  telegrams  and  letters  which  the  Court  is  quite 
as  able,  and  much  more  cheaply,  to  dispose  of  in  Dumfries  than  here.  I 
think  the  motion  must  be  granted* 

Mr.  Justice  Stephen :  I  am  of  the  same  opinion.  It  has  been  aaid 
that  it  would  be  monstrous  to  hold  that  a  man,  by  making  an  oath  of 
this  kind,  may  mislead  the  Court ;  and  that  after  he  has  entirely  misled 
the  Court  by  making  that  oath,  and  having  caused  a  person  for  his  own 
safety  to  appear,  can  then  say,  *'  Oh,  now  that  you  have  appeared,  your 
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mouth  is  shut,  and  you  cannot  point  out  the  fact  that  I  have  misled  the 
Couit."    Mr.  Dunham  was  very  naturally  anxious  to  have  it  understood 
that  there  had  been  no  intention  to  deceive,  and  nothing  discreditable  on 
his  part     I  can  only  say  that  if  I  used  any  expression  which  could  be 
taken  to  reflect  upon  Mr.  Dunham  personally,  in  any  degree  whatever,  or 
upon  those   who  instruct  Mr.   Dunham,   I  publicly  beg  his  pardon; 
for  I  had  no  intention  to  do  anything  of  the  sort,  or  even  in  the  slightest 
degree  to  say  anything  which  could  be  personally  offensive  to  him.     But 
with  regard  to  his  client  William  Nicholas  White,  I  cannot  help  saying 
that  he  did  swear  most  rashly  and  most  incorrectly.     He  is  a  fruit  and 
potato  salesman  in  Covent  Garden,  in  the  coimty  of  Middlesex,  and  I 
suppose  knows  absolutely  nothing  about  law  or  about  Courts  of  justice ; 
but  he  has  the  audacity,  or  at  any  rate  the  carelessness  or  culpable  rash- 
ness, to  go  before  a  judge,  and  to  swear  before  that  judge,  in  diametrical 
opposition  to  the  fact,  that  there  does  not  exist  in  the  place  of  residence 
of  the  defendants,  that  is,  Dumfries,  any  local  Court  of  limited  jurisdic- 
tion in  respect  of  the  matters  in  question  in  this  action.     I  wonder  what 
the  fruiterer  and  potato  salesman  would  say  if  one  asked  him  what  he 
meant  by  a  Court  of  limited  jurisdiction.     I  do  not  think  he  would 
have  the  faintest  notion.      He  swears  there  is  no  such  Court,  when 
there  is  a  Court  specially  appointed  by  Act  of  Parliament     I  express 
my  opinion  that  whoever  drew  that  affidavit  and  allowed  that  man  to 
make  that  false  and  rash  oath  acted   with  very  great    impropriety. 
If  the  matter  had  been  submitted  to  me,  and    I  had   noticed    that 
at  Chambers,  I  should  certainly  never  have  granted  leave  upon  that 
affidavit.     Now,  as  to  the  merits  of  the  case  there  is  really  nothing  to  be 
said.     It  is  a  general  principle  of  law  which  applies  to  all  proceedmgs  so 
far  as  I  know,  and  certainly  to  more  countries  than  one,  and  it  is  com- 
monly said  to  apply  to  all  countries  that  the  choice  of  a  Court  which  is  to 
try  a  case  depends  upon  the.^residence  of  the  defendant     That  is  obvious 
good  sense.     Where  a  man  lives  in  a  particular  place,  if  you  choose  to 
trust  him,  you  must  go  to  that  particular  place  to  sue  him  if  you  want  to 
get  justice  agamst  him,  because  he  has  broken  his  contract     The  plaintiff 
is  to  follow  the  defendant,  and  the  defendant  is  not  to  follow  the  plaintiff. 
It  would  be,  for  obvious  reasons,  of  the  greatest  possible  hardship  if  that 
were  not  so.     Generally  speaking,  the  defendant  living  at  Dumfries,  the 
proper  place  to  sue  him  is  at  Dumfries.     Although  there  may  be  circum- 
stances which  would  make  it  right  to  allow  the  plaintiff  to  sue  in  London, 
why  should  he  not  go  to  Dumfries  1    There  is  a  local  Court  there.     It  is 
the  ordinary  case  of  sale  of  goods  and  the  construction  of  certain  telegrams. 
It  seems  to  me  that  if  Mr.  White  wants  his  money  he  ought  to  go  to 
Dumfries  to  get  it     When  he  goes  there  I  hope  he  will  be  a  little  more 
careful  as  to  what  he  swears  than  he  was  when  he  swore  that  affidavit 
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SHERIFF  COURT  OF  BANFFSHIRK 
Sheriff  Scott  Moncbixff. 
A.  AND  B.  V.  G.  AND  D. — November  14, 1882. 

La/w  agent — Parties  liable  in  payment  of. — ^A  contract  for  the  execation  of 
certain  operations  upon  a  bridge  was  prepared  b^  the  agents  for  a  body  of 
road  trustees.  Heldj  in  the  absence  ot  proof  of  joint  employment,  that  the 
contractors  who  had  carried  out  the  work  were  not  liable  in  an  action  at  the 
instance  of  the  agents  for  one-half  of  the  account  due  to  them  in  connection 
with  the  preparation  of  the  contract  The  circumstances  of  this  case,  which 
arose  in  the  Small  Debt  Court,  are  stated  in  the  judgment  pronounced  by  the 
Sheriff-Substitute  :— 

"  In  this  action  the  agents  of  the  Banffshire  Road  Trustees  sue  parties  who 
contracted  with  their  principals  to  execute  certain  work  upon  the  bridge  of  Banfil 
They  seek  to  recover  one-half  of  the  expenses  *  incurred  in  connection  with  the 
preparation,  revisal,  and  engrossment '  of  a  written  contract  for  this  work.  It 
IS  not  said  on  behalf  of  the  pursuers  that  they  were  employed  by  the  defenders. 
The  latter  had  their  own  agent,  who  appears  to  have  revised  the  contract 
after  it  was  executed.  It  is,  however,  ai^ed  that  because  one-half  of  the 
expenses  entailed  in  preparing  it  falls  to  be  paid  by  the  contractors,  the  pur- 
suers are  entitled  in  tneir  own  name  to  recover  it,  charging  their  clients  with 
the  other  half.  I  do  not  think  that  this  contention  is  sound  or  in  accordance 
with  the  practice  of  the  profession.  Mr.  Henderson  Begg,  in  his  valuable  work 
upon  Law  Agents  (p.  145),  remarks,  *In  conveyancing  and  general  business 
there  are  certain  well-established  professional  rules  as  to  the  proportion  of  the 
whole  expenses  of  a  transaction  wnich  must  be  borne  by  each  of  tne  contracting 
parties.  But  such  rules  merely  regulate  the  liability  of  the  parties  inUr  ee; 
each  agent  has  a  direct  claim  only  against  his  own  employer,  whom  he  may 
sue  for  the  amount  of  his  charges,  leaving  the  parties  to  operate  their  own 
relief.'  This  statement  of  the  law  is  supported  by  the  English  authorities,  and 
although  there  be  no  Scottish  cases  exactly  bearing  upon  the  subject,  it  bas 
been  decided  in  Wallace  v.  Murdoch,  and  Others  (June  25,  1828,  6  Shaw,  1018) 
that  the  fact  of  being  benefited  by  the  work  done  does  not  render  a  person 
liable  to  the  law  agent  who  has  done  it  but  who  cannot  plead  employment 

"  The  pursuers  here  are  the  agents  of  the  Road  Trustees  and  not  of  the 
defenders.  Let  them  proceed,  therefore,  against  their  own  clients  and  leave  the 
final  adjustment  of  the  mutual  liability  to  them." 
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104 
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Sommers  v.  Magistrates  of  St.  Monance, 

615 
Stevenson  k  Co.,  Shanks  and  Others  v.,  104 
Stirlingshire  Road  Trustees,  Green  v.,  385 
Swanson  v.  Miller,  553 
Taylor  v.  Shaw-Stewart,  217 
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Westfield  Steam  Bakery  Co.,  Fraser  v.,  108 
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INDEX  OF  MATTERS  OF  ENGLISH,  AMERICAN,  AND 
COLONIAL  CASES. 


Bastardy— AiBliation  order,  limiting  dura- 
tion of  order,  marriage  of  mother,  85  and 
86  Vict,  c  66,  111 

Bottomry  Bond — Commnnication,  maritime 
law  and  law  of  the  flaff,  224 

Building  Society— Building  Societies  Act, 
1874,  incorporation,  certificate,  66 ; 
charge  upon  "all  the  funds,  assets,  and 
effects  of  the  Society,  foreclosure,  wind- 
ing up.  Building  Societies  Act,  Com- 
panies Acts,  279 

Curier— NegUgence,  temporary  loss  of 
goods.  Carriers  Act,  consequential  dam- 
ages, 448 

Chiuter-party— General  ship,  lien  for 
freight,  notice,  604 

Cheque— Payment  by  post-dated  cheque, 
bankruptcy  of  payee  oefore  date  of  pay- 
ment, notice,  obligation  to  stop  cheque. 
Bankruptcy  Act,  1869,  section  94  (8), 
604 

Company— Winding  up,  life  assurance, 
unregistered  company,  jurisdiction,  lia- 
bility of  policyholders,  disputed  claim, 
evidence,  reduction  of  amount  of  con- 
tracts, 112 

Contract— Measure  of  damage,  remoteness, 
66;  writing,  statute  of  frauds,  parol 
identification  of  "arrangement"  with 
agreement  in  writing,  66 

Copyright — Reproduction  of  picture  in 
chromo,  licence  to  reproduce  imitation 
of  picture,  assignee  of  copyright,  regis- 
tration of  licence,  604 

C^ruelty — Domestic  animals,  ;^ounff  parrots, 
omission  to  supply  water,  jurisdiction  of 
justices,  280 

Extradition  Act— Contemnt  of  Court,  writ 
of  attachment,  criminal  offence,  arrest 
abroad  under  warrant,  detainer  under 
writ,  abuse  of  procedure,  168 

Friendly  Society— Friendly  Societies  Act, 

1876,  loan  on  personal  security,  statutory 

prohibition,  112 

Income    Tax- Foreign    corporation   with 

English  agency,  telegraph  company  trans- 


mitting messages  to  foreign  countries, 
16  and  17  Vict.  c.  34.  sec.  2,  "profits 
accruing  from  any  trade  exercised  within 
the  United  Kingdom,"  111 

Ii^'unction— Company,  similarity  of  name, 
registration  xmaer  Companies  Act,  1862, 
right  of  unregiBtered  company  to  restrain 
registration,  intention  to  take  business, 
fraud,  110 ;  company,  similarity  of  names, 
registration,  quia  timet,  injunction  to  re- 
strain company  from  applying  for  regis- 
tration, fraud,  intention  to  deceive,  279 

Marine  Insurance— Risk,  attachment  of 
policy,  reinsurance,  effect  of,  where  voy- 
age covered  by  previous  policy  is  com- 
pleted, 111 

Master  and  Servant— Negligence,  scope  of 
authority,  168 

Municipal  Election  Petition  —  Practice, 
interlocutory  order,  appeal,  mayor, 
respondent,  conduct  of  returning  officer. 

Negligence— Horse  bolting  without  assign- 
able cause,  224 

Patent— Infringement,  user  of  patented 
article,  agency.  111 

Partnership— Dissolution,  action  for,  equit- 
able grounds,  date  from  which  dissolution 
should  commence'.  111 ;  dissolution,  re- 
turn of  premium.  111 

Railway  Company— By-law,  divisibility  of, 
passenger  travellinff  in  a  first-class  car- 
riage with  second-class  ticket,  intention 
to  defraud,  280 ;  passengers'  fares,  "rates, 
toUs,  and  charges,"  absence  of  mile-posts 
on  railway,  construction  of  inconsistent 
Railway  Acts,  equalization  of  fares  over 
the  whole  system  of  amalgamated  rail- 
ways, 608 

Salvage— Derelict,  603 

Shipping  Law— Charter-party,  construc- 
tion, "  so  near  thereto  as  she  may  safely 
gel^"  block  in  dock  named  in  charter- 
"party,  224 

Wild  Birds  Protection  Act,  1880-Poreign 
bird,  exemption  from  penalties,  110 


'•  <  -       ■ ,  '1 


3  bios  Qba  0A2  St*) 


r 


■^^ 


•v-f 


